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CHAPTER  VIII 

CONSTITUTIONAL  HISTORY  OF  ENGLAND 

Tie  Axclo-Saxosc     Co nstitittion— Sketch    of    Anglo-Saxon    history— Succession    to 
the  crown — Orders    of   men — ^Thanes  and  Ceorls—Witenagemot— Judicial    s;rstem — 
Division  into  hundreds— County  Court— Trial  by  jury— Its  antiquity   investigated^ 
Law  of   frank-pledflre — Its   several   stages — Question   of  feudal   tenures   before   the 
conquest — The     ANOLO-NoaiiAif    Constitution— Causes    of    the    conquest— Policy 
and  character    of    William — His   tyranny — Introduction    of   feudal    services— Differ- 
ence between  the  feudal  governments  of  France  and  England— Causes  of  the  great 
power  of  the  first   Norman  kings— Arbitrary  character  of  their  government — Great 
cooncil — Resistance   of  the  barons  to  John— Magna   Charta— Its  principal  articles 
—Reign   of    Henry    III— The  constitution   acquires   a   more   liberal    character— Ju- 
dicial system   of  the  Anglo-Normans— Curia  regis,  exchequer,  etc.— Establishment 
o(  the  common  law— Its  effect  in  fixing  the  constitution— Remarks  on  the  limita- 
tion of  aristocratical   privileges  in  England— The  Engush   Constitution— Reign 
of  Edward    I — Confirmatio   Chartarum— Constitution    of    Parliament— The    prelates 
—The  temporal  peers— Tenure  by  barony— Its  changes— Difficulty  of  the  subject- 
Origin    of    representation    of    the    commons— Knights    of    shires— Their    existence 
doubtfully  traced  through  the  reign  of  Henry  III— Question  whether  represenU- 
tion  was  confined   to  tenants  in  capite  discussed— State  of  English  towns  at  the 
conquest   and    afterward— Their  progress— Representatives   from    them    summoned 
to  Parliament  by  the  Earl  of  Leicester— Improbability  of  an  earlier  origin— Cases 
of  St.   Albans  and   Barnstaple  considered— Parliaments  under  Edward   I— Separa- 
tion of  knighu  and  burgesses  from  the  peers— Edward   II— Gradual   progress  of 
the  authority   of   Parliament  traced   through   the   reigns   of   Edward   III    and   his 
successors  down   to   Henry  IV— Privilege  of   Parliament— The   early  insUnces  of 
it  noticed— Nature   of  borough   representation— Rights  of  election— Other   particu- 
lars relative  to   election— House  of  Lords — Baronies   by  tenure— By  writ— Nature 
of  the  latter  discussed— Creation  of  peers  by  act  of  Parliament  and  by  patent- 
Summons  of  clergy  to  Parliament— King's  ordinary  council— Its  judicial  and  other 
power — Character     of    the     Plantagenet    government— Prerogative— Its    excesses— 
Erroneous  views  corrected — ^Testimonjr  of  Sir  John   Fortescue  to  the  freedom  of 
the  constitution— Causes  of  the  superior  liberty  of  England  considered— State  of 
society    in    England— Want   of    police— Villenage— Its    gradual    extinction— Latter 
years  of  Henry  vl — Regencies— Instances  of  them  enumerated— Pretensions  of  the 
house  of  York,  and  War  of  the  Roses— Edward  IV— Conclusion. 

NO  unbiassed  observer,  who  derives  pleasure  from  the. wel- 
fare of  his  species,  can  fail  to  consider  the  long  and  unin- 
terruptedly increasing  prosperity  of  England  as  the  most 
beautiful  phenomenon  in  the  history  of  mankind.     Qi- 
matcs  more  propitious  may  impart  more  largely  the  mere  enjoy- 
ments of  existence ;  but  in  no  other  region  have  the  benefits  that 
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political  institutions  can  confer  been  diffused  over  so  extended 
a  population;  nor  have  any  people  so  well  reconciled  the  dis- 
cordant elements  of  wealth,  order,  and  liberty.  These  advantages 
are  surely  not  owing  to  the  soil  of  this  island,  nor  to  the  latitude 
in  which  it  is  placed,  but  to  the  spirit  of  its  laws,  from  which, 
through  various  means,  the  characteristic  independence  and  in- 
dustriousness  of  our  nation  have  been  derived.  The  constitution, 
therefore,  of  England  must  be  to  inquisitive  men  of  all  coun- 
tries, far  more  to  ourselves,  an  object  of  superior  interest;  dis- 
tinguished especially,  as  it  is,  from  all  free  governments  of  power- 
ful nations  which  history  has  recorded,  by  its  manifesting,  after 
the  lapse  of  several  centuries,  not  merely  no  symptom  of  irre- 
trievable decay,  but  a  more  expansive  energy.  Comparing  long 
periods  of  time,  it  may  be  justly  asserted  that  the  administration 
of  government  has  progressively  become  more  equitable,  and 
the  privileges  of  the  subject  more  secure ;  and,  though  it  would 
be  both  presumptuous  and  unwise  to  express  an  unlimited  con- 
fidence as  to  the  durability  of  liberties  which  owe  their  greatest 
security  to  the  constant  suspicion  of  the  people,  yet,  if  we  calmly 
reflect  on  the  present  aspect  of  this  country,  it  will  probably 
appear  that  whatever  perils  may  threaten  our  constitution  are 
rather  from  circumstances  altogether  unconnected  with  it  than 
from  any  intrinsic  defects  of  its  own.  It  will  be  the  object  of 
the  ensuing  chapter  to  trace  the  gradual  formation  of  this  system 
of  government.  Such  an  investigation,  impartially  conducted, 
will  detect  errors  diametrically  opposite;  those  intended  to  im- 
pose on  the  populace,  which,  on  account  of  their  palpable  absurd- 
ity and  the  ill  faith  with  which  they  are  usually  proposed,  I  have 
seldom  thought  it  worth  while  directly  to  repel ;  and  those  which 
better  informed  persons  are  apt  to  entertain,  caught  from  tran- 
sient reading  and  the  misrepresentations  of  late  historians,  but 
easily  refuted  by  the  genuine  testimony  of  ancient  times. 

The  seven  very  unequal  kingdoms  of  the  Saxon  Heptarchy, 
formed  successively  out  of  the  countries  wTested  from  the  Britons, 
were  originally  independent  of  each  other.  Several  times,  how- 
ever, a  powerful  sovereign  acquired  a  preponderating  influence 
over  his  neighbours,  marked  perhaps  by  the  payment  of  tribute. 
Seven  are  enumerated  by  Bede  as  having  thus  reigned  over  the 
whole  of  Britain;  an  expression  which  must  be  very  loosely 
interpreted.^  Three  kingdoms  became  at  length  predominant — 
those  of  Wessex,  Mercia,  and  Northumberland.  The  first  ren- 
dered tributary  the  small  estates  of  the  southeast,  and  the  second 
that  of  the  eastern  Angles.  But  Egbert,  King  of  Wessex,  not 
only  incorporated  with  his  own  monarchy  the  dependent  king- 
doms of  Kent  and  Essex,  but  obtained  an  acknowledgment  of 

^£Note  I.] 
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his  superiority  from  Mercia  and  Northumberland ;  the  latter  of 
which,  though  the  most  extensive  of  any  Anglo-Saxon  state, 
was  too  much  weakened  by  its  internal  divisions  to  oflfer  any 
resistance.*  Still,  however,  the  kingdoms  of  Mercia,  East  Anglia, 
and  Northumberland  remained  under  their  ancient  line  of  sover- 
eigns; nor  did  either  Egbert  or  his  five  immediate  successors 
assume  the  title  of  any  other  crown  than  Wessex.* 

The  destruction  of  those  minor  states  was  reserved  for  a 
(fifferent  enemy.  About  the  end  of  the  eighth  century  the  north- 
em  pirates  began  to  ravage  the  coast  of  England.  Scandinavia 
exhibited  in  that  age  a  very  singular  condition  of  society.  Her 
population,  continually  redundant  in  those  barren  regions  which 
gave  it  birth,  was  cast  out  in  search  of  plunder  upon  the  ocean. 
Those  who  loved  riot  rather  than  famine  embarked  in  large 
armaments  under  chiefs  of  legitimate  authority  as  well  as  ap- 
proved valour.  Such  were  the  sea-kings,  renowned  in  the  stories 
of  the  North :  the  younger  branches,  commonly,  of  royal  families, 
who  inherited,  as  it  were,  the  sea  for  their  patrimony.  Without 
any  territory  but  on  the  bosom  of  the  waves,  without  any  dwell- 
ing but  their  ships,  these  princely  pirates  were  obeyed  by  numer- 
ous subjects,  and  intimidated  mighty  nations.*  Their  invasions 
of  England  became  continually  more  formidable :  and,  as  their 
confidence  increased,  they  began  first  to  winter,  and  ultimately 
to  form  permanent  settlements  in  the  country.  By  their  com- 
mand of  the  sea,  it  was  easy  for  them  to  harass  every  part  of  an 
island  presenting  such  an  extent  of  coast  as  Britain ;  the  Saxons, 
after  a  brave  resistance,  gradually  gave  way,  and  were  on  the 
brink  of  the  same  servitude  or  extermination  which  their  own 
arms  had  already  brought  upon  the  ancient  possessors. 

From  this  imminent  peril,  after  the  three  dependent  king- 
doms, Mercia,  Northumberland,  and  East  Anglia,  had  been  over- 
whelmed, it  was  the  glory  of  Alfred  to  rescue  the  Anglo-Saxon 
monarchy.  Nothing  less  than  the  appearance  of  a  hero  so  un- 
desponding,  so  enterprising,  and  so  just,  could  have  prevented 
the  entire  conquest  of  England.  Yet  he  never  subdued  the 
Danes,  nor  became  master  of  the  whole  kingdom.  The  Thames, 
the  Lea,  the  Ouse,  and  the  Roman  road  called  Watling  Street, 
determined  the  limits  of  Alfred's  dominion."  To  the  northeast 
of  this  boundary  were  spread  the  invaders,  still  denominated  the 
aniiies  of  East  Anglia  and  Northumberland ;  •  a  name  terribly 

' "  Chrofiicon  Saxonicom/'  p.  70.  new    and    interesting    subject,    I    would 

'Alfred    denotninates    himself    in    his  refer   to   Mr.   Turner's   "  History   of   the 

*in  Occtdentaliuni     Saxorum    rex  ;    and  Anglo-Saxons,"   in    which    valuable   work 

Atscrias  never  xi'^^^  ^^*^  '*^y  other  name.  almost    every    particular    that    can    illus- 

Bvt  his  son    Edward  the  Elder,  takes  the  trate  our  early  annals  will  be  found, 
title   of    Rex     Aoff'onim    on    his    coins.  *  Wilkins,    "  Leges    Anglo-Saxon.,"    p. 

^Vid.    "  Numistnata     Anglo-Saxon.,"     in  47;  "  Chron.  Saxon.,"  p.  99. 
Bidres's   '*  Tbes^atiruff,"   vol.   ii.)  * "  Chronicon   Saxon.,     passim. 

«For  these    VikiaiTBt   or   aea-kings,  a 
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expressive  of  foreign  conquerors,  who  retained  their  warlike  con- 
federacy, without  melting  into  the  mass  of  their  subject  popula- 
tion. Three  able  and  active  sovereigns,  Edward,  Athelstan,  and 
Edmund,  the  successors  of  Alfred,  pursued  the  course  of  victory, 
and  not  only  rendered  the  EngHsh  monarchy  coextensive  with 
the  present  limits  of  England,  but  asserted  at  least  a  supremacy 
over  the  bordering  nations.''  Yet  even  Edgar,  the  most  power- 
ful of  the  Anglo-Saxon  kings,  did  not  venture  to  interfere  with 
the  legal  customs  of  his  Danish  subjects.* 

Under  this  prince,  whose  rare  fortune  as  well  as  judicious 
conduct  procured  him  the  surname  of  Peaceable,  the  kingdom 
appears  to  have  reached  its  zenith  of  prosperity.  But  his  prema- 
ture death  changed  the  scene.  The  minority  and  feeble  character 
of  Ethelred  II  provoked  fresh  incursions  of  our  enemies  beyond 
the  German  Sea.  A  long  series  of  disasters,  and  the  inexplicable 
treason  of  those  to  whom  the  public  safety  was  intrusted,  over- 
threw the  Saxon  line,  and  established  Canute  of  Denmark  upon 
the  throne. 

The  character  of  the  Scandinavian  nations  was  in  some  meas- 
ure changed  from  what  it  had  been  during  their  first  invasions. 
They  had  embraced  the  Christian  faith;  they  were  consolidated 
into  great  kingdoms ;  they  had  lost  some  of  that  predatory  and 
ferocious  spirit  which  a  religion  invented,  as  it  seemed,  for  pirates 
had  stimulated.  Those,  too,  who  had  long  been  settled  in  Eng- 
land became  gradually  more  assimilated  to  the  natives,  whose 
laws  and  language  were  not  radically  diflferent  from  their  own. 
Hence  the  accession  of  a  Danish  line  of  kings  produced  neither 
any  evil  nor  any  sensible  change  of  polity.  But  the  English  still 
outnumbered  their  conquerors,  and  eagerly  returned,  when  an 
opportunity  arrived,  to  the  ancient  stock.  Edward  the  Confessor, 
notwithstanding  his  Norman  favourites,  was  endeared  by  the 
mildness  of  his  character  to  the  English  nation,  and  subsequent 
miseries  gave  a  kind  of  posthumous  credit  to  a  reign  not  eminent 
either  for  good  fortune  or  wise  government. 

In  a  stage  of  civilization  so  little  advanced  as  that  of  the 
Anglo-Saxons,  and  under  circumstances  of  such  incessant  peril, 
the  fortunes  of  a  nation  chiefly  depend  upon  the  wisdom  and 
valour  of  its  sovereigns.  No  free  people,  therefore,  would  in- 
trust their  safety  to  blind  chance,  and  permit  a  uniform  observ- 
ance of  hereditary  succession  to  prevail  against  strong  public 
expediency.  Accordingly,  the  Saxons,  like  most  other  Euro- 
pean nations,  while  they  limited  the  inheritance  of  the  crown 

^[Note  II.l  on.")     It  seems  now  to   be  ascertained, 

*  Wilkins,       Leges   Anglo*Saxon.,"   p.  by  the  comparison   of  dialects,   that   the 

83.    In  lod^,  after  a  revolt  of  the  Northum-  inhabitants  from  the  Humber.  or  at  least 

brians,    Edward    the    Confessor    renewed  the  Tyne,   to   the   Firth   of   Forth,   were 

the    laws    of    Canute.      ('*  Chronic    Sax-  chiefly  Danes. 
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exclusively  to  one  royal  family,  were  not  very  scrupulous  about 
its  devolution  upon  the  nearest  heir.    It  is  an  unwarranted  asser- 
tion of  Carte  that  the  rule  of  the  Anglo-Saxon  monarchy  was 
Mineal  agnatic  succession,  the  blood  of  the  second  son  having 
no  right  until  the  extinction  of  that  of  the  eldest."  "     Unques- 
tionably the  eldest  son  of  the  last  king,  being  of  full  age,  and 
not  manifestly  incompetent,  was  his  natural  and  probable  suc- 
cessor; nor   is  it  perhaps  certain  that  he  always  waited  for  an 
dection  to  take  upon  himself  the  rights  of  sovereignty,  although 
the  ceremony  of  coronation,  according  to  the  ancient  form,  ap- 
pears to  imply  its  necessity.     But  the  public  security  in  those 
times  was  thought  incompatible  with  a  minor  king ;  and  the  arti- 
ficial substitution  of  a  regency,  which  stricter  notions  of  heredi- 
tary right   have  introduced,  had  never  occurred  to  so  rude  a 
people.     Thus,  not  to  mention  those  instances  which  the  ob- 
scure times  of  the  Heptarchy  exhibit,  Ethelred  I,  as  some  say, 
but  certainly  Alfred,  excluded  the  progeny  of  their  elder  brother 
from  the  throne.*®     Alfred,  in  his  testament,  dilates  upon  his 
own  title,  which  he  builds  upon  a  triple  foundation,  the  will  of 
his  hther,  the  compact  of  his  brother  Ethelred,  and  the  consent 
of  the  West  Saxon  nobility.**    A  similar  objection  to  the  govern- 
ment of  an  infant  seems  to  have  rendered  Athelstan,  notwith- 
standing his  reputed  illegitimacy,  the  public  choice  upon  the 
death  of  Edward  the  Elder.    Thus,  too,  the  sons  of  Edmund  I 
were  postponed  to  their  uncle  Edred,  and,  again,  preferred  to  his 
issue.    And  happy  might  it  have  been  for  England  if  this  exclu- 
sion of  infants  had  always  obtained.     But  upon  the  death  of 
Edgar  the  royal  family  wanted  some  prince  of  mature  years  to 
prevent  the  crown  from  resting  upon  the  head  of  a  child ;  *^  and 
hence  the  minorities  of  Edward  II  and  Ethelred  II  led  to  mis- 
fortunes which  overwhelmed  for  a  time  both  the  house  of  Cerdic 
and  the  Eng^lish  nation. 

The  Anglo-Saxon  monarchy,  during  its  earlier  period,  seems 
to  have  suffered  but  little  from  that  insubordination  among  the 
superior  nobility  which  ended  in  dismembering  the  empire  of 
Charlemagne.  Such  kings  as  Alfred  and  Athelstan  were  not 
Kkely  to  permit  it.  And  the  English  counties,  each  under  its 
own  alderman,  were  not  of  a  size  to  encourage  the  usurpations 
of  their  governors.  But  when  the  whole  kingdom  was  subdued, 
there  arose,   unfortunately,  a  fashion  of  intrusting  great  prov- 

*VoL   i     p.    ^00.      Blaclestone   has   la-  cousin,   which  he  would  be  as  the  son 

Moored  to'  prove    the    same   proposition,  of  Ethelred. 

^  Us  knowledge  of  English  nistory  was  '^  Spelman,  "  Vita  Alfredi,"  appendix, 

athcr  superficial.  *'  According  to  the  historian  ot  Ram- 

* "  Chronicon    Saxon.,**  p.  99.     Hume  sey,  a  sort  of  interregnum  took  place  on 

■ys  that   £thel^rold,    who   attempted   to  Edgar's  death,  his  son*s  birth  not  being 

^  an  insorrection   against  Edward  the  thought    sufficient    to    give    him    a    clear 

SMer  was  son  of  Ethdbert    The  Saxon  right    during    infancy.      (3    Gmie,    XV. 

(boaadc    only      calU    him    the    king's  Script,  p.  4x3.) 
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inces  to  the  administration  of  a  single  earl.  Notwithstanding 
their  union,  Mercia,  Northumberland,  and  East  Anglia  were  re- 
garded in  some  degree  as  distinct  parts  of  the  monarchy.  A 
difference  of  laws,  though  probably  but  slight,  kept  up  this  sepa- 
ration. Alfred  governed  Mercia  by  the  hands  of  a  nobleman 
who  had  married  his  daughter  Ethelfleda;  and  that  lady  after 
her  husband's  death  held  the  reins  with  a  masculine  energy  till 
her  own,  when  her  brother  Edward  took  the  province  into  his 
immediate  command.^*  But  from  the  era  of  Edward  II's  suc- 
cession the  provincial  governors  began  to  overpower  the  royal 
authority,  as  they  had  done  upon  the  Continent.  England  under 
this  prince  was  not  far  removed  from  the  condition  of  France 
under  Charles  the  Bald.  In  the  time  of  Edward  the  Confessor 
the  whole  kingdom  seems  to  have  been  divided  among  five 
earls,"  three  of  whom  were  Godwin  and  his  sons  Harold  and 
Tostig.  It  can  not  be  wondered  at  that  the  royal  line  was  soon 
supplanted  by  the  most  powerful  and  popular  of  these  leaders, 
a  prince  well  worthy  to  have  founded  a  new  dynasty  if  his  emi- 
nent qualities  had  not  yielded  to  those  of  a  still  more  illustrious 
enemy. 

There  were  but  two  denominations  of  persons  above  the  class 
of  servitude.  Thanes  and  Ceorls ;  the  owners  and  the  cultivators 
of  land,  or  rather,  perhaps,  as  a  more  accurate  distinction,  the 
gentry  and  the  inferior  people.  Among  all  the  northern  nations, 
as  is  well  known,  the  weregild,  or  compensation  for  murder,  was 
the  standard  measure  of  the  gradations  of  society.  In  the  Anglo- 
Saxon  laws  we  find  two  ranks  of  freeholders:  the  first,  called 
King's  Thanes,  whose  lives  were  valued  at  twelve  hundred  shil- 
lings ;  the  second  of  inferior  degree,  whose  composition  was  half 
that  sum.^*  That  of  a  ceorl  was  two  hundred  shillings.  The 
nature  of  this  distinction  between  foyal  and  lesser  thanes  is  very 
obscure,  and  I  shall  have  something  more  to  say  of  it  presently. 
However,  the  thanes  in  general,  or  Anglo-Saxon  gentry,  must 
have  been  very  numerous.  A  law  of  Ethelred  directs  the  sheriff 
to  take  twelve  of  the  chief  thanjes  in  every  hundred,  as  his  as- 
sessors on  the  bench  of  justice.**  And  from  "  Doomsday  Book  " 
we  may  collect  that  they  had  formed  a  pretty  large  class,  at  least 
in  some  counties,  under  Edward  the  Confessor.*^ 


"  "  Chronicon  Saxon." 

•♦  The  word  earl  (eorl)  meant  origi- 
nally a  man  of  noble  birth,  as  opposed  to 
the  ceorl.  It  was  not  a  title  of  office  till 
the  eleventh  century,  when  it  was  used 
as  synonymous  to  alderman,  for  a  grov- 
emor  of  a  county  or  province.  After 
the  conquest  it  superseded  altogether  the 
more  ancient  title.  (Sclden's  "  Titles  of 
Honour,"  vol.  iii.  p.  6^  (edit.  Wilkins). 
and   Anelo-Saxon   writings   passim.) 

**  VVilkins,  pp.  40,  43,  64,  72,  101. 


*•  Id.,  p.   117- 

>^ "  Doomsdav  Book "  having  been 
compiled  by  different  sets  of  commission- 
ers, their  language  has  sometimes  varied 
in  describing  the  same  class  of  persons. 
The  liberi  homines,  of  whom  we  nnd  con- 
tinual mention  in  some  counties,  were 
perhaps  not  different  from  the  thaini,  who 
occur  in  other  places.  But  this  subject  is 
very  obscure;  and  a  clear  apprehension 
of  the  classes  of  society  mentioned  in 
Doomsday  seems  at  present  unattainable. 
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The  composition  for  the  life  of  a  ceorl  was,  as  has  been  said, 
two  hundred  shillings.    If  this  proportion  to  the  value  of  a  thane 
points  out  the  subordination  of  ranks,  it  certainly  does  not  ex- 
hibit the  lower  freemen  in  a  state  of  complete  abasement.    The 
ceoii  was  not  bound,  at  least  universally,  to  the  land  which  he 
cottiTated ;  ^*  he  viSLS  occasionally  called  upon  to  bear  arms  for 
the  public  safety ;  ^*  he  was  protected  against  personal  injuries, 
or  trespasses  on  his  land ; '®  he  was  capable  of  property,  and  of 
the  privileges  "which  it  conferred.     If  he  came  to  possess  five 
hides  of  land  (or  about  six  hundred  acres),  with  a  church  and 
mansion  of  his  own,  he  was  entitled  to  the  name  and  rights  of 
athane.*^     And  if  by  owning  five  hides  of  land  he  became  a 
thane,  it  is  plain  that  he  might  possess  a  less  quantity  without 
reaching  that  rank.    There  were,  therefore,  ceorls  with  lands  of 
their  own,  and  ceorls  without  lands  of  their  own ;  ceorls  who 
might  commend  themselves  to  what  lord  they  pleased,  and  ceorls 
who  could  not  quit  the  land  on  which  they  lived,  owing  various 
services  to  the  lord  of  the  manor,  but  always  freemen,  and  capable 
of  becoming  gentlemen." 

Some  might  be  inclined  to  suspect  that  the  ceorls  were  slid- 
ing more  and  more  toward  a  state  of  servitude  before  the  con- 
qtiest"  The  natural  tendency  of  such  times  of  rapine,  with  the 
miogy  of  a  similar  change  in  France,  leads  to  this  conjecture. 
But  there  seems  to  be  no  proof  of  it ;  and  the  passages  which 
recognise  the  capacity  of  a  ceorl  to  become  a  thane  are  found 
in  the  later  period  of  Anglo-Saxon  law.  Nor  can  it  be  shown, 
as  I  ^prehend,  by  any  authority  earlier  than  that  of  Glanvil, 
whose  treatise  was  written  about  1180,  that  the  peasantry  of 
England  were  reduced  to  that  extreme  debasement  which  our 
law-books  call  villenage;  a  condition  which  left  them  no  civil' 
rights  with  respect  to  their  lord.  For,  by  the  laws  of  William 
the  Q)nqueror,  there  was  still  a  composition  fixed  for  the  mur- 
der of  a  villein  or  ceorl,  the  strongest  proof  of  his  being,  as  it 
was  called,  law-worthy,  and  possessing  a  rank,  however  subordi- 
nate, in  political  society.  And  this  composition  was  due  to  his 
kindred,  not  to  the  lord."    Indeed,  it  seems  positively  declared 

.»"Let«  Alfredi/*  .c  33,  in  Wilkins. 
^  text  is  not  uneqaivocal ;  and  I  con- 
^  that  a  law  of  Inm  (c  39)  has  rather 
*  oootrarr  appearance.  But  the  condi- 
<^  o(  an  oeorla  need  not  be  supposed  to 
^  been  the  aame:  and  in  the  latter 
^ttiod  diis  can  be  ahown  to  have  been 
■bject  to  mach  dyhrerstty. 

""Lecea   Inac/     c    Si.  ibid. 

"-Lejw  Alfredi/*  <*«JP».  3i.  35- 

"-LeJea  Athelatani/    ibid.,  pp.  70,  71. 

'It  is  said  in  the  introduction  to  the 
>ppl«icntary  Records  of  Doomsday." 
■*>«  I  Qtsote  from  Copper's  Account 
^  Fablic    Recorda  '*     (i>   ^),   that    the 


_Pablic    — ^-^ 
*wd  eoouncndatio 


ia    bonnned   to    the 


three  counties  in  the  second  volume  of 
"  Doomsday,*'  except  that  it  occurs  twice 
in  the  Inquisitio  Eliensis  for  Cambridge- 
shire. But,  if  this  particular  word  does 
not  occur,  we  have  the  sense,  in  "  ire  cum 
terra  ubi  vol ucrit,"  or  "quaererc  dominum 
ubi  voluerit,"  which  meet  our  eyes  perpet- 
ually in  the  first  volume  of  *'  Doomsday." 
The  difference  of  phrases  in  this  record 
must,  in  great  measure,  be  attributed  to 
that  of  the  persons  employed. 

*■  If  the  laws  that  bear  the  name  of 
William  are,  as  is  generally  supposed, 
those  of  his  predecessor.  Edward,  they 
were  already  annexed  to  the  soil  (p.  225). 

*♦  Wilkins,  p.  221. 
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in  another  passage  that  the  cultivators,  though  bound  to  remain 
upon  the  land,  were  only  subject  to  certain  services.**  Again,  the 
treatise  denominated  the  "  Laws  of  Henry  I,"  which,  though  not 
deserving  that  appellation,  must  be  considered  as  a  contemporary 
document,  expressly  mentions  the  twyhinder  or  villein  as  a 
freeman.^*  Nobody  can  doubt  that  the  villani  and  bordarii  of 
"  Doomsday  Book,"  who  are  always  distinguished  from  the  serfs 
of  the  demesne,  were  the  ceorls  of  Anglo-Saxon  law.  And  I 
presume  that  the  socmen,  who  so  frequently  occur  in  that  record, 
though  far  more  in  some  counties  than  in  others,  were  ceorls 
more  fortunate  than  the  rest,  who  by  purchase  had  acquired  free- 
holds, or  by  prescription  and  the  indulgence  of  their  lords  had 
obtained  such  a  property  in  the  outlands  allotted  to  them  that 
they  could  not  be  removed,  and  in  many  instances  might  dis- 
pose of  them  at  pleasure.  They  are  the  root  of  a  noble  plant, 
the  free  socage  tenants,  or  English  yeomanry,  whose  independ- 
ence has  stamped  with  peculiar  features  both  our  constitution 
and  our  national  character.*^ 

Beneath  the  ceorls  in  political  estimation  were  the  conquered 
natives  of  Britain.  In  a  war  so  long  and  so  obstinately  main- 
tained as  that  of  the  Britons  against  their  invaders,  it  is  natural 
to  conclude  that  in  a  great  part  of  the  coimtry  the  original  in- 
habitants were  almost  extirpated,  and  that  the  remainder  were 
reduced  into  servitude.  This,  till  lately,  has  been  the  concurrent 
opinion  of  our  antiquaries;  and,  with  some  qualification,  I  do 
not  see  why  it  should  not  still  be  received.**  In  every  kingdom 
of  the  continent  which  was  formed  by  the  northern  nations  out 
of  the  Roman  Empire,  the  Latin  language  preserved  its  superi- 
ority, and  has  much  more  been  corrupted  through  ignorance  and 
want  of  a  standard  than  intermingled  with  their  original  idiom. 
But  our  own  language  is,  and  has  been  from  the  earliest  times 
after  the  Saxon  conquest,  essentially  Teutonic,  and  of  the  most 
obvious  affinity  to  those  dialects  which  are  spoken  in  Denmark 
and  Lower  Saxony.  With  such  as  are  extravagant  enough  to 
controvert  so  evident  a  truth  it  is  idle  to  contend;  and  those 
who  believe  a  great  part  of  our  language  to  be  borrowed  from 
the  Welsh  may  doubtless  infer  that  a  great  part  of  our  population 
is  derived  from  the  same  source.**  If  we  look  through  the  sub- 
sisting Anglo-Saxon  records,  there  is  not  very  frequent  mention 
of  British  subjects.  But  some  undoubtedly  there  were  in  a  state 
of  freedom,  and  possessed  of  landed  estate.  A  Welshman  (that 
is,  a  Briton)  who  held  five  hides  was  raised,  like  a  ceorl,  to  the 

*•  Wilkins,  p.  225.  *•  It  is  but  just  to  mention  a  partial 

*•  *•  Leges  Henr.  I,"  chaps.  70  and  76,       exception,    according    to    a    considerable 

in  Wilkins.  authority,  to  what  has  been  said  in  the 

"  [Note  IIIJ  text  as  to  the  absence  of  British  roots  in 

**  [Note  IV.J  the  English  language,  though  it  can  but 
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(Egmty  of  thane.**  In  the  composition,  however,  for  their  lives, 
and  consequently  in  their  rank  in  society,  they  were  inferior 
to  the  meanest  Saxon  freemen.  The  slaves,  who  were  frequently 
the  objects  of  legislation,  rather  for  the  purpose  of  ascertaining 
their  punishment  than  of'securing  their  rights,  may  be  presumed, 
at  least  in  early  times,  to  have  been  part  of  the  conquered  Britons. 
For  though  his  own  crimes,  or  the  tyranny  of  others,  might  pos- 
sibly reduce  a  Saxon  ceorl  to  this  condition,*^  it  is  inconceivable 
that  the  lowest  of  those  who  won  England  with  their  swords 
should  in  the  establishment  of  the  new  kingdoms  have  been  left 
destitute  of  personal  liberty. 

The  great  council  by  which  an  Anglo-Saxon  king  was  guided 
in  all  the  main  acts  of  government  bore  the  appellation  of  Wite- 
nagemot,  or  the  assembly  of  the  wise  men.  AH  their  laws  ex- 
press the  assent  of  this  council;  and  there  are  instances  where 
grants  made  without  its  concurrence  have  been  revoked.  It  was 
composed  of  prelates  and  abbots,  of  the  aldermen  of  shires,  and, 
as  it  is  generally  expressed,  of  the  noble  and  wise  men  of  the 
kingdom.'*  Whether  the  lesser  thanes,  or  inferior  proprietors 
of  lands,  were  entitled  to  a  place  in  the  national  council,  as  they 
certainly  were  in  the  shiregemot,  or  county  court,  is  not  easily 
to  be  decided.  Many  writers  have  concluded,  from  a  passage 
in  the  "  History  of  Ely,"  that  no  one,  however  nobly  bom,  could 
sit  in  the  Witenagemot,  so  late  at  least  as  the  reign  of  Edward 
the  Confessor,  unless  he  possessed  forty  hides  of  land,  or  about 
five  thousand  acres.**  But  the  passage  in  question  does  not  un- 
equivocally relate  to  the  Witenagemot;  and  being  vaguely 
worded  by  an  ignorant  monk,  who  perhaps  had  never  gone  ' 

Many,  then,  of  the  words  which  we  seek 
in  vain  in  the  Anglo-Saxon  dictionaries 
are,  in  fact,  to  be  sought  in  those  of  the 
Cymri,  from  whose  practice  they  were 
adopted  bv  the  victorious  Saxons,  in  all 
parts  of  the  countrv:  and  they  are  not 
Anglo-Saxon,  but  Welsh  (i.  e.,  foreijni, 
Wylisc)j  very  frequently  unmodified 
either  m  meaning  or  pronunciation." 
(Preface  to  "Codex  Diplom.,"  vol.  iii, 
p.  15.)  Though  this  bears  intrinsic  marks 
of  probability,  it  is  yet  remarkable  that, 
in  a  long  list  of  descriptive  words  which 
immediately  follows,  there  are  not  six 
for  which  Mr.  Kemble  suggests  a  Cam- 
brian root:  and  of  these  some,  such  as 
comb,  a  vallev,  belong  to  parts  of  Eng- 
land where  the  British  long  kept  their 
ground. 

»•  ••  Leges  Inae,"  page  18;  "  Leg. 
Atheist^"  p.  71. 

"  "  Leges  Inae,"  c.  24. 

"  "  Leges  Anglo-Saxon."    In  Wilkins, 


slightly    affect    the    general    proposition. 
Mr.    Kemble    remarks    the    number    of 
raiaute    distinctions,     in    describinff    the 
local  features  of  a  country,  which  abound 
is   the    Anglo-Saxon    charters^    and    the 
difficulties  which  occur  in  their  explana- 
tion.    One   of    these   relates  to  the   lan- 
foage   itself:    "  It   can    not  be   doubtful 
dut  local   names,   and   those  devoted   to 
distinguish  the  natural  features  of  a  coun- 
try, possess   an   inherent  vitality,   which 
even  the  urgency  of  conquest  is  frequent- 
ij  unable  to  destroy.    A  race  is  rarely  so 
entirely  removed  as  not  to  form  an  mte- 
ral,  although    subordinate,   part   of   the 
new  sUte  based  upon  its  rums;  and  in 
tte  case  where  the   cultivator  continues 
to  be  occupied   with   the  soil,  a  change 
of  master  will  not  necessarilv  lead  to  the 
abandonment  of  the  names  by  which  the 
ind  itself,   and   the   instruments  or  pro- 
cesses of  labour,  are  designated.    On  the 
eontrarr,  the  conquering  race  are  apt  to 
adopt  these   names  from  the  conquered; 
«od  thus,   after  the  lapse  of  twelve  cen- 
teries  and  innumerable  civil  convulsions. 
^  principal  words  of  the  class  described 
m   Drerail     in     .the    language    of    our 
people,    and    s^artaally    m   our   literature. 


passim. 

**  Quoniam  ille  quadraginta  hydarum 
terrae  dominium  minimi  obtineret,  licet 
nobilis  esset.  inter  proceres  tunc  numer- 
ari  non  potuit.    (3  Oale,  p.  513.) 
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beyond  his  fens,  ought  not  to  be  assumed  as  an  incontrovertible 
testimony.  Certainly  so  very  high  a  qualification  can  not  be 
supposed  to  have  been  requisite  in  the  kingdoms  of  the  Hep- 
tarchy, nor  do  we  find  any  collateral  evidence  to  confirm  the  " 
hypothesis.  If,  however,  all  the  body  of  thanes  or  freeholders 
were  admissible  to  the  Witenagemot,  it  is  unlikely  that  the 
privilege  should  have  been  fully  exercised.  Very  few,  I  be- 
lieve, at  present  imagine  that  there  was  any  representative 
system  in  that  age,  much  less  that  the  ceorls  or  inferior  free- 
men had  the  smallest  share  in  the  deliberations  of  the  national 
assembly.  Every  argument  which  a  spirit  of  controversy  once 
pressed  into  this  service  has  long  since  been  victoriously  re- 
futed.'* 

It  has  been  justly  remarked  by  Hume  that,  among  a  people 
who  lived  in  so  simple  a  manner  as  these  Anglo-Saxons,  the 
judicial  power  is  always  of  more  consequence  than  the  legislative. 
The  liberties  of  these  Anglo-Saxon  thanes  were  chiefly  securcid, 
next  to  their  swords  and  their  free  spirits,  by  the  inestimable 
right  of  deciding  civil  and  criminal  suits  in  their  own  county 
court;  an  institution  which,  having  survived  the  conquest,  and 
contributed  in  no  small  degree  to  fix  the  liberties  of  England 
upon  a  broad  and  popular  basis,  by  limiting  the  feudal  aristoc- 
racy, deserves  attention  in  following  the  history  of  the  British 
constitution. 

The  division  of  the  kingdom  into  counties,  and  of  these  into 
hundreds  and  decennaries,  for  the  purpose  of  administering  jus- 
tice, was  not  peculiar  to  England.  In  the  early  laws  of  France 
and  Lombardy  frequent  mention  is  made  of  the  hundred  court, 
and  now  and  then  of  those  petty  village  magistrates  who  in  Eng- 
land were  called  tithing-men.  It  has  been  usual  to  ascribe  the 
establishment  of  this  system  among  our  Saxon  ancestors  to 
Alfred,  upon  the  authority  of  Ingulfus,  a  writer  contemporary 
with  the  conquest.  But  neither  the  biographer  of  Alfred,  As- 
serius,  nor  the  existing  laws  of  that  prince,  bear  testimony  to 
the  fact.  With  respect,  indeed,  to  the  division  of  counties,  and 
their  government  by  aldermen  and  sheriflFs,  it  is  certain  that  both 
existed  long  before  his  time ;  '*  and  the  utmost  that  can  be  sup- 
by  Sir  H.  Ellis,  on  the  authority  of  an 
ancient  record,  to  have  consisted  of  a 
hundred  hides  of  land,  cultivated  and 
waste  taken  together.  (Introduction  to 
"  Doomsday,"  i,  185.)  But  this  implies 
equality  of  size,  which  is  evidently  not 
the  case.  A  passage  in  the  "  DiaM^rus 
de  Scaccario  "  (p.  31)  is  conclusive:  Hyda 
a  primitiva  institutione  in  centum  acris 
constat:  hundredus  est  ex  hydarum  ali- 
quot centenariis,  sed  non  determinatis; 
quidam  cnim  ex  pluribus,  quidam  ex 
paucioribus  hydis  constat. 


■*  FNote  v.] 

**  Counties,  as  well  as  the  alderman 
who  presided  over  them,  are  mentioned 
in  the  laws  of  Ina,  c.  36. 

For  the  division  of  counties,  which 
were  not  always  formed  in  the  same  age, 
nor  on  the  tame  plan,  see  Pal  grave,  i, 
116.  We  do  not  know  much  about  the 
inland  counties  in  general;  those  on  the 
coasts  are  in  general  larger,  and  are 
mentioned  in  history.  All  we  can  say 
is,  that  they  all  existed  at  the  conquest 
as  at  present.    The  hundred  is  supposed 
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posed  is,  that  he  might  in  some  instances  have  ascertained  an 
unsettled  boundary.  There  does  not  seem  to  be  equal  evidence 
as  to  the  antiquity  of  the  minor  divisions.  Hundreds,  I  think, 
are  first  mentioned  in  a  law  of  Edgar,  and  tithings  in  one  of 
Canute.'*  But  as  Alfred,  it  must  be  remembered,  was  never  mas- 
ter of  more  than  half  the  kingdom,  the  complete  distribution 
of  England  into  these  districts  can  not,  upon  any  supposition, 
be  referred  to  him. 

There  is,  indeed,  a  circumstance  observable  in  this  division 
which  seems  to  indicate  that  it  could  not  have  taken  place  at 
one  time  nor  upon  one  system ;  I  mean  the  extreme  inequality 
of  hundreds  in  different  parts  of  England.  Whether  the  name 
be  conceived  to  refer  to  the  number  of  free  families,  or  of  land- 
holders, or  of  petty  vills,  forming  so  many  associations  of  mutual 
assurance  or  frank-pledge,  one  can  hardly  doubt  that,  when  the 
term  was  first  applied,  a  hundred  of  one  or  other  of  these  were 
comprised,  at  an  average  reckoning,  within  the  district.  But 
it  is  impossible  to  reconcile  the  varying  size  of  hundreds  to  any 
single  hypothesis.  The  county  of  Sussex  contains  sixty-five,  that 
of  Dorset  forty-three ;  while  Yorkshire  has  only  twenty-six,  and 
Lancashire  but  six.  No  difference  of  population,  though  the 
south  of  Kngland  was  undoubtedly  far  the  best  peopled,  can  be 
conceived  to  account  for  so  prodigious  a  disparity.  I  know  of 
no  better  solution  than  that  the  divisions  of  the  north,  properly 
called  wapentakes,^^  were  planned  upon  a  different  system,  and 
obtained  the  denomination  of  hundreds  incorrectly  after  the 
union  of  all  England  under  a  single  sovereign. 

Assuming,  therefore,  the  name  and  partition  of  hundreds  to 
have  originated  in  the  southern  counties,  it  will  rather,  I  think, 
appear  probable  that  they  contained  only  a  hundred  free  fami- 
lies, including  the  ceorls  as  well  as  their  landlords.  If  we  sup- 
pose none  but  the  latter  to  have  been  numbered,  we  should  find 
six  thousand  thanes  in  Kent,  and  sixty-five  hundred  in  Sussex — 
a  reckoning  totally  inconsistent  with  any  probable  estimate.'* 
But  though  we  have  little  direct  testimony  as  to  the  population 
of  those  times,  there  is  one  passage  which  falls  in  very  sufficiently 
with  the  former  supposition.  Bede  says  that  the  kingdom  of  the 
South  Saxons,  comprehending  Surrey  as  well  as  Sussex,  con- 
tained seven  thousand  families.  The  county  of  Sussex  alone  is 
divided  into  sixty-five  hundreds,  which  comes  at  least  close 
enough  to  prove  that  free  families,  rather  than  proprietors,  were 
the  subject  of  that  numeration*    And  this  is  the  interpretation  of 

"  Wilkins     pp.    87,    i3^-     The  former,  *•  It  would  be   easy   to   mention   par- 

howerer,    re/ers    to    them   as  an   ancient  ticular    hundreds    in    these    counties    so 

institiition :     quaeratur     centuris    conven-  smaH  as  to  render  this  supposition  quite 

tvs.  sicut  antca  institutum  erat.  ridiculous. 

"*'Legc«  Edwardi  Confess.,"  c.  33. 
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Du  Can^e  and  Muratori  as  to  the  Centenae  and  Decaniae  of  their 
own  ancient  laws. 

I  can  not  but  feel  some  doubt,  notwithstanding  a  passage 
in  the  laws  ascribed  to  Edward  the  Confessor,**  whether  the 
tithing-man  ever  possessed  any  judicial  magistracy  over  his  small 
district.  He  was,  more  probably,  little  different  from  a  petty 
constable,  as  is  now  the  case,  I  believe,  wherever  that  denomina- 
tion of  office  is  preserved.  The  court  of  the  hundred  was  held, 
as  on  the  Continent,  by  its  own  centenarius,  or  hundred-man, 
more  often  called  alderman,  and,  in  the  Norman  times,  bailiff 
or  constable,  but  under  the  sheriffs  writ.  It  is,  in  the  language 
of  the  law,  the  sheriff's  toum  and  leet.  And  in  the  Anglo-Saxon 
age  it  was  a  court  of  justice  for  suitors  within  the  hundred,  though 
it  could  not  execute  its  process  beyond  that  limit.  It  also  pun- 
ished small  offences,  and  was  intrusted  with  the  "  view  of  frank- 
pledge," and  the  maintenance  of  the  great  police  of  mutual  surety. 
In  some  cases — that  is,  when  the  hundred  was  competent  to 
render  judgment — it  seems  that  the  county  court  could  only 
exercise  an  appellant  jurisdiction  for  denial  of  right  in  the  lower 
tribunal.  But  in  course  of  time  the  former  and  more  celebrated 
court,  being  composed  of  far  more  conspicuous  judges,  and  held 
before  the  bishop  and  the  earl,  became  the  real  arbiter  of  impor- 
tant suits;  and  the  court  leet  fell  almost  entirely  into  disuse  as 
a  civil  jurisdiction,  contenting  itself  with  punishing  petty  of- 
fences and  keeping  up  a  local  police.**  It  was,  however,  to  the 
county  court  that  an  English  freeman  chiefly  looked  for  the 
.  maintenance  of  his  civil  rights.  In  this  assembly,  held  twice  in 
the  year  by  the  bishop  and  the  alderman,*^  or,  in  his  absence,  the 
sheriff,  the  oath  of  allegiance  was  administered  to  all  freemen, 
breaches  of  the  peace  were  inquired  into,  crimes  were  investi- 
gated, and  claims  were  determined.  I  assign  all  these  functions 
to  the  county  court  upon  the  supposition  that  no  other  sub- 
sisted during  the  Saxon  times,  and  that  the  separation  of  the 
sheriff's  toum  for  criminal  jurisdiction  had  not  yet  taken  place, 
which,  however,  I  can  not  pretend  to  determine.** 

A  very  ancient  Saxon  instrument,  recording  a  suit  in  the 
county  court  under  the  reign  of  Canute,  has  been  published  by 
Hickes,  and  may  be  deemed  worthy  of  a  literal  translation  in 
this  place :  "  It  is  made  known  by  this  writing  that  in  the  shire- 


■•  ••  Leges  Edwardi  Confess.,"  p.  203. 
Nothing,  as  far  as  I  know,  confirms  this 
passage,  which  hardly  tallies  with  what 
the  genuine  Anglo-Saxon  documents  con- 
tain as  to  the  judicial  arrangements  of 
that  period. 

♦•mote  VI.l 

**The  alderman  was  the  highest  rank 
after  the  royal  family,  to  which  he  some- 
times belonged.  Every  county  had  its 
ftlderman,  but  the  name  is  not  applied 


in  written  documents  to  magistrates  of 
boroughs  before  the  conquest.  (Palgrave, 
iif  350.)  He  thinks,  however,  that  Lon- 
don had  aldermen  from  time  immemo- 
rial. After  the  conquest  the  title  seems 
to  have  become  appropriated  to  munici- 
pal ma^strates. 

**This  point  is  obscure;  but  I  do  not 
perceive  that  the  Anglo-Saxon  laws  dia- 
tinguish  the  civil  from  the  criminal  tri< 
bunaL 
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gemot  (county  court)  held  at  Agelnothes-stane  (Aylston  in  Here- 
fordshire) in  the  reign  of  Canute  there  sat  Athelstan  the  bishop, 
and  Ranig  the  alderman,  and  Edwin  his  son,  and  Leofwin  Wul- 
ig's  son ;  and  Thurkil  the  White  and  Tofig  came  there  on  the 
king's  business ;  and  there  were  Br)ming  the  sheriflf,  and  Athel- 
weard  oi  Frome,  and  Leofwin  of  Frome,  and  Goodric  of  Stoke, 
and  all  the  thanes  of  Herefordshire.     Then  came  to  the  mote 
Edwin,  son  of  Knneawne,  and  sued  his  mother  for  some  lands, 
called  WeoUntun  and  Cyrdeslea.     Then  the  bishop  asked  who 
would  answer  for  his  mother.    Then  answered  Thurkil  the  White, 
and  said  that  he  would,  if  he  knew  the  facts,  which  he  did  not. 
Then  were  seen  in  the  mote  three  thanes,  that  belonged  to  Feligly 
(Fawley,  five  miles  from  Aylston),  Leofwin  of  Frome,  -^gelwig 
the  Red,  and  Thinsig  Staegthman;  and  they  went  to  her,  and 
inquired  what  she  had  to  say  about  the  lands  which  her  son 
claimed.     She  said  that  she  had  no  land  which  belonged  to  him, 
and  fell  into  a  noble  passion  against  her  son,  and,  calling  for 
Leofleda,  her  kinswoman,  the  wife  of  Thurkil,  thus  spake  to  her 
before  them :  *  This  is  Leofleda,  my  kinswoman,  to  whom  I  give 
my  lands,  money,  clothes,  and  whatever  I  posses  after  my  life ' : 
and  this  said,  she  thus  spake  to  the  thanes :  '  Behave  like  thanes, 
and  declare  my  message  to  all  the  good  men  in  the  mote,  and 
tdl  them  to  whom  I  have  given  my  lands  and  all  my  posses- 
sions, and   nothing  to  my  son ' ;  and  bade  them  be  witnesses 
to  this.     And  thus  they  did,  rode  to  the  mote,  and  told  all  the 
good  men  what  she  had  enjoined  them.    Then  Thurkil  the  White 
addressed  the  mote,  and  requested  all  the  thanes  to  let  his  wife 
have  the  lands  which  her  kinswoman  had  given  her;  and  thus 
they  did,  and  Thurkil  rode  to  the  Church  of  St.  Ethelbert,  with 
the  leave  and  witness  of  all  the  people,  and  had  this  inserted  in  a 
book  in  the  church."  *» 

It  may  be  presumed  from  the  appeal  made  to  the  thanes  pres- 
ent at  the  county  court,  and  is  confirmed  by  other  ancient  au- 
thorities,** that  all  of  them,  and  they  alone,  to  the  exclusion  of 
inferior  freemen,  were  the  judges  of  civil  controversies.  The 
latter,  indeed,  were  called  upon  to  attend  its  meetings,  or,  in  the 
language  of  our  present  law,  were  suitors  to  the  court,  and  it 
'fas  penal  to  be  absent.  But  this  was  on  account  of  other  duties, 
the  oath  of  allegiance  which  they  were  to  take,  or  the  frank- 


•Hickes  ••  Dis*crtatio  Epistolaris,"  p. 
*>  ffl  "Thesaarus  Antiquitatum  Septen- 
^00."  Tol  iii.  "  Before  the  conquest/' 
•2?  GttTiteii  Con  ••  Coarts-Barons/'  p. 
?>»).  "grants  were  enrolled  in  the  shire- 
•*<*  in  public  shire-mote,  after  proclama- 
tion made  for  any  to  come  in  that  could 
^^  the  lands  conveyed ;  and  this  was 
»»  ineversible  a»  the  modem  fine  with 
PfocUmations,    or    recovery.       This  may 


be  so;  but  the  county  court  has  at  least 
long  ceased  to  be  a  court  of  record,  and 
one  would  ask  for  proof  of  the  assertion. 
The  book  kept  in  the  Church  of  St 
Ethelbert,  wherein  Thurkil  is  said  to 
have  inserted  the  proceedings  of  the 
county  court,  may  or  may^ot  have  been 
a  public  record. 

«Id.,    p.    3;    "Lcgei    Henr.    Primi," 
c  99. 
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pledges  into  which  they  were  to  enter,  not  in  order  to  exercise 
any  judicial  power,  unless  we  conceive  that  the  disputes  of  the 
ceorls  were  decided  by  judges  of  their  own  rank.  It  is  more  im- 
portant to  remark  the  crude  state  of  legal  process  and  inquiry 
which  this  instrument  denotes.  Without  any  regular  method 
of  instituting  or  conducting  causes,  the  county  court  seems  to 
have  had  nothing  to  recommend  it  but,  what  indeed  is  no  trifling 
matter,  its  security  from  corruption  and  tyranny ;  and  in  the  prac- 
tical jurisprudence  of  our  Saxon  ancestors,  even  at  the  beginning 
of  the  eleventh  century,  we  perceive  no  advance  of  civility  and 
skill  from  the  state  of  their  own  savage  progenitors  on  the  banks 
of  the  Elbe.  No  appeal  could  be  made  to  the  royal  tribunal, 
unless  justice  was  denied  in  the  county  court.*^  This  was  the 
great  constitutional  judicature  in  all  questions  of  civil  right.  In 
another  instrument,  published  by  Hickes,  of  the  age  of  Ethel- 
red  II,  the  tenant  of  lands  which  were  claimed  in  the  king's  court 
refused  to  submit  to  the  decree  of  that  tribunal  without  a  regular 
trial  in  the  county,  which  was  accordingly  granted.*'  There  were, 
however,  royal  judges,  who,  either  by  way  of  appeal  from  the 
lower  courts,  or  in  excepted  cases,  formed  a  paramount  judica- 
ture ;  but  how  their  court  was  composed  under  the  Anglo-Saxon 
sovereigns  I  do  not  pretend  to  assert.*^ 

.  It  has  been  a  prevailing  opinion  that  trial  by  jury  may  be 
referred  to  the  Anglo-Saxon  age,  and  common  tradition  has 
ascribed  it  to  the  wisdom  of  Alfred.  In  such  a  historical  deduc- 
tion of  the  English  government  as  I  have  attempted,  an  institu- 
tion so  peculiarly  characteristic  deserves  every  attention  to  its 
origin;  and  I  shall,  therefore,  produce  the  evidence  which  has 
been  supposed  to  bear  upon  this  most  eminent  part  of  our  judicial 
system.  The  first  text  of  the  Saxon  laws  which  may  appear  to 
have  such  a  meaning  is  in  those  of  Alfred :  "  If  any  one  accuse 
a  king's  thane  of  homicide,  if  he  dare  to  purge  himself  (ladian), 
let  him  do  it  along  with  twelve  king's  thanes."  "  If  any  one 
accuse  a  thane  of  less  rank  (laessa  maga)  than  a  king's  thane, 
let  him  purge  himself  along  with  eleven  of  his  equals,  and  one 
king's  thane."  **  This  law,  which  Nicholson  contends  to  mean 
nothing  but  trial  by  jury,  has  been  referred  by  Hickes  to  that 
ancient  usage  of  compurgation,  where  the  accused  sustained  his 


*•  **  Leges  Eadgari,"  p.  77;  Canuti,  p. 
136;  Henrici  Prinii,  c.  34.  I  quote  the 
latter  freelv  as  Anglo-Saxon,  though  pos- 
terior to  the  conquest,  their  spirit  being 
perfectly  of  the  former  period. 

*•  "  Dissertatio  Epistolaris,"  p.  5. 

*T  Madox.  "  History  of  the  Exchequer," 
p.  65,  will  not  admit  the  existence  of  any 
court  analogous  to  the  Curia  Regis  be- 
fore the  conquest,  all  pleas  being  de- 
termined in  the  county.  There  are, 
however,    several    instances   of   decisions 


before  the  king:  and  in  some  cases  it 
seems  that  the  witenagemot  had  a  judi- 
cial authority.  ("  Leges  Canuti,"  pp. 
135.  136;  "  Hist.  Eliensis,"  p.  469;  **  Chron. 
Sax.,^*  p.  169.)  In  the  "  Leges  Henr.  I," 
c.  ID,  the  limits  of  the  royal  and  local 
jurisdictions  are  defined,  as  to  criminal 
matters,  and  seem  to  nave  been  little 
changed  since  the  reign  of  Canute,  p. 
135.  [1818.]  [Note  VII.] 
« '^  Leges  Alfredi,"  p.  47. 
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own  oath  by  those  of  a  number  of  his  friends,  who  pledged  their 
knowledge,  or  at  least  their  belief,  of  his  innocence.** 

In  the  canons  of  the  Northumbrian  clergy  we  read  as  fol- 
lows: "  If  a  king's  thane  deny  this  (the  practice  of  heathen 
superstitions),  let  twelve  be  appointed  for  him,  and  let  him  take 
twelve  of  his  kindred  (or  equals,  maga)  and  twelve  British 
strangers ;  and  if  he  fail,  then  let  him  pay  for  his  breach  of  law 
t^^elve  half-marcs :  If  a  landholder  (or  lesser  thane)  deny  the 
charge,  let  as  many  of  his  equals  and  as  many  strangers  be  taken 
as  for  a  royal  thane ;  and  if  he  fail,  let  him  pay  six  half-marcs : 
If  a  ceorl  deny  it,  let  as  many  of  his  equals  and  as  many  strangers 
be  taken  for  him  as  for  the  others ;  and  if  he  fail,  let  him  pay 
twelve  orae  for  his  breach  of  law."  **  It  is  difficult  at  first  sight 
to  imagine  that  these  thirty-six  so  selected  were  merely  com- 
purgators, since  it  seems  absurd  that  the  judge  should  name  in- 
different persons,  who  without  inquiry  were  to  make  oath  of  a 
party's  innocence.  Some  have  therefore  conceived  that,  in  this 
and  other  instances  where  compurgators  are  mentioned,  they 
were  virtually  jurors,  who,  before  attesting  the  facts,  were  to 
inform  their  consciences  by  investigating  them.  There  are,  how- 
ever, passages  in  the  Saxon  laws  nearly  parallel  to  that  just 
quoted,  which  seem  incompatible  with  this  interpretation.  Thus, 
by  a  law  of  Athelstan,  if  any  one  claimed  a  stray  ox  as  his  own, 
five  of  his  neighbours  were  to  be  assigned,  of  whom  one  was  to 
maintain  the  claimant's  oath.'^  Perhaps  the  principle  of  these 
regulations,  and,  indeed,  of  the  whole  law  of  compurgation,  is 
to  be  found  in  that  stress  laid  upon  general  character  which  per- 
vades the  Anglo-Saxon  jurisprudence.  A  man  of  ill  reputation 
wzs  compelled  to  undergo  a  triple  ordeal,  in  cases  where  a  single 
one  sufficed  for  persons  of  credit ;  a  provision  rather  inconsistent 
^•ith  the  trust  in  a  miraculous  interposition  of  Providence  which 
was  the  basis  of  that  superstition.  And  the  law  of  frank-pledge 
proceeded  upon  the  maxim  that  the  best  guarantee  of  every  man's 
obedience  to  the  government  was  to  be  sought  in  the  confidence 
of  his  neighbours.  Hence,  while  some  compurgators  were  to 
be  chosen  by  the  sheriflf,  to  avoid  partiality  and  collusion,  it 
was  still  intended  that  they  should  be  residents  of  the  vicinage, 
witnesses  of  the  defendant's  previous  life,  and  competent  to  esti- 
mate the  probability  of  his  exculpatory  oath.  For  the  British 
strangers,  in  the  canon  quoted  above,  were  certainly  the  original 
natives,  more  intermingled  with  their  conquerors,  probably,  in  the 
provinces  north  of  the  Humber  than  elsewhere,  and  still  denomi- 
nated strang^ers,  as  the  distinction  of  races  was  not  done  away. 

•  Nicholson,    orcfatio  ad  "  Leges  An-  ••  Wilkins,  p.  100. 

fb-Saxon '*'     Wilkinsii,    p.    lo;    Hickes,  "  "  Leges  Athclstani/*  p.  58. 

"Di»$ertatio   Epistolaris.* 


520  HALLAM'S   MIDDLE   AGES 

If  in  this  instance  we  do  not  feel  ourselves  warranted  to  infer 
the  existence  of  trial  by  jury,  still  less  shall  we  find  even  an 
analogy  to  it  in  an  article  of  the  treaty  between  England  and 
Wales  during  the  reig^  of  Ethelred  II :  "  Twelve  persons  skilled 
in  the  law,  six  English  and  six  Welsh,  shall  instruct  the  natives 
of  each  country,  on  pain  of  forfeiting  their  possessions,  if,  except 
through  ignorance,  they  give  false  information."  "*  This  is  ob- 
viously but  a  regulation  intended  to  settle  disputes  among  the 
Welsh  and  English,  to  which  their  ignorance  of  each  other's  cus- 
toms might  give  rise. 

By  a  law  of  the  same  prince,  a  court  was  to  be  held  in  every 
wapentake,  where  the  sheriff  and  twelve  principal  thanes  should 
swear  that  they  would  neither  acquit  any  criminal  nor  convict 
any  innocent  person.**  It  seems  more  probable  that  these  thanes 
wer^  permanent  assessors  to  the  sheriff,  like  the  scabini  so  fre- 
quently mentioned  in  the  early  laws  of  France  and  Italy,  than 
jurors  indiscriminately  selected.  This  passage,  however,  is 
stronger  than  those  which  have  been  already  adduced;  and  it 
may  be  thought,  perhaps,  with  justice,  that  at  least  the  seeds  of 
our  present  form  of  trial  are  discoverable  in  it.  In  the  "  History 
of  Ely  "  we  twice  read  of  pleas  held  before  twenty-four  judges  in 
the  court  of  Cambridge,  which  seems  to  have  been  formed  out  of 
several  neighbouring  hundreds.'* 

But  the  nearest  approach  to  a  regular  jury  which  has  been 
preserved  in  our  scanty  memorials  of  the  Anglo-Saxon  age  occurs 
in  the  history  of  the  monastery  of  Ramsey.  A  controversy  re- 
lating to  lands  between  that  society  and  a  certain  nobleman  was 
brought  into  the  county  court,  when  each  party  was  heard  in  his 
own  behalf.  After  this  commencement,  on  account  probably  of 
the  length  and  difficulty  of  the  investigation,  it  was  referred  by 
the  court  to  thirty-six  thanes,  equally  chosen  by  both  sides.*" 
And  here  we  begin  to  perceive  the  manner  in  which  those  tumul- 
tuous assemblies,  the  mixed  body  of  freeholders  in  their  county 
court,  slid  gradually  into  a  more  steady  and  more  diligent  tri- 
bunal. But  this  was  not  the  work  of  a  single  age.  In  the  Con- 
queror's reign  we  find  a  proceeding  very  similar  to  the  case  of 
Ramsey,  in  which  the  suit  has  been  commenced  in  the  county 
court,  before  it  was  found  expedient  to  remit  it  to  a  select  body 
of  freeholders.  In  the  reign  of  William  Rufus,  and  down  to  that 
of  Henry  II,  when  the  trial  of  writs  of  right  by  the  grand  assize 
was  introduced.  Hickes  has  discovered  other  instances  of  the 
original  usage.'*  The  language  of  "  Doomsday  Book  "  lends 
some  confirmation  to  its  existence  at  the  time  of  that  survey; 

"  "  Leges  Ethclredi,"  p.  las-  "  "  Hist.  Ramsey,"  id.,  p.  415. 

"  ••  Leges  Ethclrcdi,"  p.  117.  ••  "  Hickesii    Dissertotio    Epistolaris." 

■• "  HiJt  Eliensis/'  in  Gale's  "  Scrip-       pp.  33.  36.  ^pwroians, 

tons,"  iii.  pp.  471  and  478. 
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and  even  our  cominon  legal  expression  of  trial  by  the  country 
seems  to  be  derived  from  a  period  when  the  form  was  literally 
popular. 

In  comparing  the  various  passages  which  I  have  quoted  it 
is  impossible  not  to  be  struck  with  the  preference  given  to  twelve, 
or  some  multiple  of  it,  in  fixing  the  number  either  of  judges  or 
compurgators.      This  was  not  peculiar  to  England.     Spelman 
bas  produced  several  instances  of  it  in  the  early  German  laws. 
And  that  number  seems  to  have  been  regarded  with  equal  ven- 
eration in  Scandinavia.*^    It  is  very  immaterial  from  what  caprice 
or  superstition  this  predilection  arose.    But  its  general  prevalence 
shows  that,  in  searching  for  the  origin  of  trial  by  jury,  we  can 
not  rely  for  a  moment  upon  any  analogy  which  the  mere  number 
affords.     I  am  induced  to  make  this  observation,  because  some 
of  the  passages  which  have  been  alleged  by  eminent  men  for  the 
purpose  of  establishing  the  existence  of  that  institution  before 
the  conquest  seem  to  have  little  else  to  support  them.*® 

There  is  certainly  no  part  of  the  Anglo-Saxon  polity  which 
has  attracted  so  much  the  notice  of  modem  times  as  the  law  of 
irank-pledge,  or  mutual  responsibility  of  the  members  of  a  tithing 
ioT  each  other's  abiding  the  course  of  justice.  This,  like  the  dis- 
tribution of  hundreds  and  tithings  themselves,  and  like  trial  by 
jury,  has  been  generally  attributed  to  Alfred ;  and  of  this,  I  sus- 
pect, we  must  also  deprive  him.  It  is  not  surprising  that  the 
great  services  of  Alfred  to  his  people  in  peace  and  in  war  should 
have  led  posterity  to  ascribe  every  institution,  of  which  the  be- 
ginning was  obscure,  to  his  contrivance,  till  his  fame  has  become 
almost  as  fabulous  in  legislation  as  that  of  Arthur  in  arms.  The 
English  nation  redeemed  from  servitude,  and  their  name  from 
extinction ;  the  lamp  of  learning  refreshed,  when  scait:e  a  glim- 
mer was  visible;  the  watchful  observance  of  justice  and  public 
order — ^these  are  the  genuine  praises  of  Alfred,  and  entitle  him 
to  the  rank  he  has  always  held  in  men's  esteem,  as  the  best  and 
greatest  of  English  kings.  But  of  his  legislation  there  is  little 
that  can  be  asserted  with  sufHcient  evidence ;  the  laws  of  his  time 
that  remain  are  neither  numerous  nor  particularly  interesting; 
and  a  loose  report  of  late  writers  is  not  sufficient  to  prove  that 
he  compiled  a  domboc,  or  general  code,  for  the  government  of 
his  kingdom. 

An  ingenious  and  philosophical  writer  has  endeavoured  to 
found  the  law  of  frank-pledge  upon  one  of  those  general  prin- 
ciples to  which  he  always  loves  to  recur.  "  If  we  look  upon 
a  tithing,"  he  says,  "  as  Vegularly  composed  of  ten  families,  this 

"  Spdman'ft  Glossary,  voc.  Jurats;  Du  Cange,  voc   Nembda;   '*  £dinb.  Review^ 
vol.  xxxi.    p.    115 — •   most  learned   and  elaborate  essay. 
"fNote  Villi 
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branch  of  its  police  will  appear  in  the  highest  degree  artificial 
and  singular ;  but  if  we  consider  that  society  as  of  the  same  extent 
with  a  town  or  village,  we  shall  find  that  such  a  regulation  is 
conformable  to  the  general  usage  of  barbarous  nations,  and  is 
founded  upon  their  common  notions  of  justice."  *•  A  variety 
of  instances  are  then  brought  forward,  drawn  from  the  customs 
of  almost  every  part  of  the  world,  wherein  the  inhabitants  of  a 
district  have  been  made  answerable  for  crimes  and  injuries  im- 
puted to  one  of  them.  But  none  of  these  fully  resemble  the 
Saxon  institution  of  which  we  are  treating.  They  relate  either 
to  the  right  of  reprisals,  exercised  with  respect  to  the  subjects 
of  foreign  countries,  or  to  the  indemnification  exacted  from  the 
district,  as  in  our  modem  statutes  which  give  an  action  in  certain 
cases  of  felony  against  the  hundred,  for  crimes  which  its  internal 
police  was  supposed  capable  of  preventing.  In  the  Irish  custom, 
indeed,  which  bound  the  head  of  a  sept  to  bring  forward  every 
one  of  his  kindred  who  should  be  charged  with  any  heinous 
crime,  we  certainly  perceive  a  strong  analogy  to  the  Saxon  law, 
not  as  it  latterly  subsisted,  but  under  one  of  its  prior  modifica- 
tions. For  I  think  that  something  of  a  gradual  progression  may 
be  traced  to  the  history  of  this  famous  police,  by  following  the 
indications  afforded  by  those  laws  through  which  alone  we  be- 
come acquainted  with  its  existence. 

The  Saxons  brought  with  them  from  their  original  forests 
at  least  as  much  roughness  as  any  of  the  nations  which  over- 
turned the  Roman  Empire,  and  their  long  struggle  with  the 
Britons  could  not  contribute  to  polish  their  manners.  The  royal 
authority  was  weak ;  and  little  had  been  learned  of  that  regular 
system  of  government  which  the  Franks  and  Lombards  had 
acquired  from  the  provincial  Romans,  among  whom  they  were 
mingled.  No  people  were  so  much  addicted  to  robbery,  to  riot- 
ous frays,  and  to  feuds  arising  out  of  family  revenge,  as  the  Anglo- 
Saxons.  Their  statutes  are  filled  with  complaints  that  the  public 
peace  was  openly  violated,  and  with  penalties  which  seem  by 
their  repetition  to  have  been  disregarded.  The  vengeance  taken 
by  the  kindred  of  a  murdered  man  was  a  sacred  right,  which  no 
law  ventured  to  forbid,  though  it  was  limited  by  those  which 
established  a  composition,  and  by  those  which  protected  the 
family  of  the  murderer  from  their  resentment.  Even  the  author 
of  the  laws  ascribed  to  the  Confessor  speaks  of  this  family  war- 
fare, where  the  composition  had  not  been  paid,  as  perfectly 
lawful.**    But  the  law  of  composition  tended  probably  to  increase 

••  Millar    on    the    **  English    Govern-  spurious  treatise,  appears  to   have  been 

ment/*  vol.  i,  p.  ifite.  taken  from  some  older  laws,  or  at  least 

^  Parentibus  occisi  fiat  emendatio,  vel  traditions.     I   do  not  conceive  that  this 

guerra    eorum    portetur.      (Wilkins.     p.  private    revenge    was    tolerated    by    law 

199.)    This,  like  many  other  parts  of  that  after  the  conquest. 
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the  number  of  crimes.  Though  the  sums  imposed  were  some- 
times heavy,  men  paid  them  with  the  help  of  their  relations,  or 
entered  into  voluntary  associations,  the  purposes  whereof  might 
often  be  laudable,  but  which  were  certainly  susceptible  of  this 
land  of  abuse.  And  many  led  a  life  of  rapine,  forming  large 
parties  of  ruflfians,  who  committed  murder  and  robbery  with  little 
dread  of  punishment. 

Against  this  disorderly  condition  of  society  the  wisdom  of 
our  English  kings,  with  the  assistance  of  their  great  councils, 
was  employed  in  devising  remedies,  which  ultimately  grew  up 
into  a  peculiar  system.  No  man  could  leave  the  shire  to  which 
he  belonged  without  the  permission  of  its  alderman.*^  No  man 
could  be  without  a  lord,  on  whom  he  depended ;  though  he  might 
quit  his  present  patron,  it  was  under  the  condition  of  engaging 
himself  to  another.  If  he  failed  in  this,  his  kindred  were  bound 
to  present  him  in  the  county  court,  and  to  name  a  lord  for  him 
themselves.  Unless  this  were  done,  he  might  be  seized  by  any 
one  who  met  him  as  a  robber.*'  Hence,  notwithstanding  the 
personal  liberty  of  the  peasants,  it  was  not  very  practicable  for 
one  of  them  to  quit  his  place  of  residence.  A  stranger  guest 
could  not  be  received  more  than  two  nights  as  such;  on  the 
third  the  host  became  responsible  for  his  inmate's  conduct.** 

The  peculiar  system  of  frank-pledges  seems  to  have  passed 
through  the  following  very  gradual  stages:  At  first  an  accused 
person  was  obliged  to  find  bail  for  standing  his  trial.**  At  a 
subsequent  period  his  relations  were  called  upon  to  become  sure- 
tics  for  payment  of  the  composition  and  other  fines  to  which 
he  was  liable.**  They  were  even  subject  to  be  imprisoned  until 
payment  was  made,  and  this  imprisonment  was  commutable  for 
a  certain  sum  of  money.  The  next  stage  was  to  make  persons 
already  convicted,  or  of  suspicious  repute,  give  sureties  for  their 
future  behaviour.**  It  is  not  till  the  reign  of  Edgar  that  we  find 
the  first  general  law,  which  places  every  man  in  the  condition 
of  the  guilty  or  suspected,  and  compels  him  to  find  a  surety, 
who  shall  be  responsible  for  his  appearance  when  judicially  sum- 
moned.*^ This  is  perpetually  repeated  and  enforced  in  later  stat- 
utes, during  his  reign  and  that  of  Ethelred.  Finally,  the  laws 
of  Canute  declare  the  necessity  of  belonging  to  some  hundred 
and  tithing,  as  well  as  of  providing  sureties ;  **  and  it  may,  per- 
haps, be  inferred  that  the  custom  of  rendering  every  member 
of  a  tithing  answerable  for  the  appearance  of  all  the  rest,  as  it 
existed  after  the  conquest,  is  as  old  as  the  reign  of  this  Danish 
monarch. 

■  •*  Leffcc  Alfredi,"  c  33.  ••  "  Leges  Edwardi  Scnioris,"  p.  53. 

""LcSe«  Athclstani,"  p.  56.  ••  "  Leges  Athclsteni,"  p.  57,  c  6,  7,  8. 

•  "  LeicB  Edwardi  Confess  **  p.  202.  •^  '*  Leges  Eadgari ."  p.  78. 

••  -  Lm  Lotharii "  [regis  Cantii],  p.  8.  ••  "  Lcgei  Canuti/*  pi  137. 
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It  is  by  no  means  an  accurate  notion  which  the  writer  to 
whom  I  have  already  adverted  has  conceived  that  "  the  mem- 
bers of  every  tithing  were  responsible  for  the  conduct  of  one 
another;  and  that  the  society,  or  their  leader,  might  be  prose- 
cuted and  compelled  to  make  reparation  for  an  injury  committed 
by  any  individual."  Upon  this  false  apprehension  of  the  nature 
of  frank-pledges  the  whole  of  his  analogical  reasoning  is  founded. 
It  is  indeed  an  error  very  current  in  popular  treatises,  and  which 
might  plead  the  authority  of  some  whose  professional  learning 
should  have  saved  them  from  so  obvious  a  misstatement.  But, 
in  fact,  the  members  of  a  tithing  were  no  more  than  perpetual 
bail  for  each  other.  "  The  greatest  security  of  the  public  order 
(says  the  laws  ascribed  to  the  Confessor)  is  that  every  man  must 
bind  himself  to  one  of  those  societies  which  the  English  in  gen- 
eral call  freeborgs,  and  the  people  of  Yorkshire  ten  men's  tale."  •• 
This  consisted  in  the  responsibility  of  ten  men,  each  for  the  other, 
throughout  every  village  in  the  kingdom ;  so  that,  if  one  of  the 
ten  committed  any  fault,  the  nine  should  produce  him  in  jus- 
tice, where  he  should  make  reparation  by  his  own  property  or 
by  personal  punishment.  If  he  fled  from  justice,  a  mode  was  pro- 
vided according  to  which  the  tithing  might  clear  themsdves 
from  participation  in  his  crime  or  escape;  in  default  of  such 
exculpation,  and  the  malefactor's  estate  proving  deficient,  they 
were  compelled  to  make  good  the  pe.nalty.  And  it  is  equally 
manifest,  from  every  other  passage  in  whlpch  mention  is  made 
of  this  ancient  institution,  that  the  obligatio^  of  the  tithing  was 
merely  that  of  permanent  bail,  responsible  onl^"  indirectly  for  the 
good  behaviour  of  their  members.  \ 

Every  freeman  above  the  age  of  twelve  yeafip  ^^is  required 
to  be  enrolled  in  some  tithing. ^<>  In  order  to  enfrftce  this  essen- 
tial part  of  police,  the  courts  of  the  toum  and  leet  f*^^^^  erected, 
or  rather  perhaps  separated  from  that  of  the  count\  ^^^  P^^^" 
odical  meetings  of  these,  whose  duty  it  was  to  inquifp  ^^^^  ^^^ 
state  of  tithings,  whence  they  were  called  the  view  of  frai«^"P*^^&^' 
are  regulated  in  Magna  Charta.  But  this  custom,  whi*  seems 
to  have  been  in  full  vigour  when  Bracton  wrote,  and  is^l*^*'^^ 
by  a  statute  of  Edward  II,  gradually  died  away  in  succIP^^ 
times.^*  According  to  the  laws  ascribed  to  the  Confessor  ^S"^"* 
are  perhaps  of  insufficient  authority  to  fix  the  existence 'ofV"^ 
usage  before  the  conquest,  lords  who  possessed  a  baronial  inl  ' 
diction  were  permitted  to  keep  their  military  tenants  and 

,  "Stat.  i8  E.  II.    Traces  of  the  actual  know,  be  kept  up  in  some  oaru  «f^i^*  P 

view  of  frank-pledge  appear    n  Cornwall  land  at  this  dav     For  •nm^'S.J    °'  ^"8:^ 

M  late  as  the  loth  of  Henry  VI.     ("  Rot  I    wn    not    exolain     th^  Hj/fr-K*'?.  ^^>A 

Parliam./;  vol.  iy.  p.  403.)^  And,  indeed  ten?  was   changed  'into   one   bv^'i"*"    ^^ 

Selden  tells  us  ("  Janus  Anglorum,"  tomi  (Briton?  caJTSd  Stot  °8  E  ^Ilt'^"'' 
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iovants  of  their  household  under  their  own  peculiar  frank- 
pledge.'* Nor  was  any  freeholder,  in  the  age  of  Bracton,  bound 
tt  be  enrolled  in  a  tithing." 

It  remains  only,  before  we  conclude  this  sketch  of  the  Anglo- 
Saxon  system,  to  consider  the  once  famous  question  respecting 
the  establishment  of  feudal  tenures  in  England  before  the  con- 
quest. The  position  asserted  by  Sir  Henry  Spelman  in  his  "  Glos- 
aiy,"  that  lands  were  not  held  feudally  before  that  period,  hav- 
ing be«n  denied  by  the  Irish  judges  in  the  great  case  of  tenures, 
be  was  compelled  to  draw  up  his  treatise  on  "  Feuds,"  in  which 
it  is  more  fully  maintained.  Several  other  writers,  especially 
Hickes,  Madox,  and  Sir  Martin  Wright,  have  taken  the  same  side. 
But  names  equally  respectable  might  be  thrown  into  the  opposite 
Kale;  and  I  think  the  prevailing  bias  of  modern  antiquaries  is 
in  favour  of  at  least  a  modified  affirmative  as  to  this  question.. 

Lands  are  commonly  supposed  to  have  been  divided,  among 
the  Anglo-Saxons,  into  bocland  and  folkland.  The  former  was 
held  in  full  propriety,  and  might  be  conveyed  by  boc  or  written 
grant;  the  latter  was  occupied  by  the  common  people,  yielding 
rent  or  other  service,  and  perhaps  without  any  estate  in  the  land, 
bat  at  the  pleasure  of  the  owner.  These  two  species  of  tenure 
might  be  compared  to  freehold  and  copyhold,  if  the  latter  had 
retained  its  original  dependence  upon  the  will  of  the  lord.'*  Boc- 
land was  devisable  by  will ;  it  was  equally  shared  among  the  chil- 
dren ;  it  was  capable  of  being  entailed  by  the  person  under  whose 
gtant  it  was  originally  taken ;  and  in  case  of  a  treacherous  or 
cowardly  desertion  from  the  army  it  was  forfeited  to  the  crown," 

"p.  n.  'iblc   to   ipeik   positivel)'   to   ■   negative 

"Sb- F.  Ptlcnn,  who  doa  not  idtnit  propoihton;    and    in    the    vast    nii»    of 

Ac  opIicstioB  of  fame  of  (he  liwi  cited  tbeu  most  valuable  record),  alt  of  whirh 

ia   t£e    tert,    njt:    "At    lome    penod,  «re  iIiU  unindMed.  tome  entry  relating 

■omd    the    dot*    of    the    Anglo-Saion  to    the    collective    frankpledge    may    be 

:nhj,   Ihc   free-pledge   was  certainlT  concealed.    Yet.  from  tbeir  general  tenor, 

.  __tiihed  in  Ibe  greater  part  of  Wetaex  L™"'"'  whether  any  will  be  diieovered.'* 

lad  Mercia   thoush  even  Itaere  tome  tpe-  The  immenie  knowledge  of  recordi  poi- 

cal  eiceptiom  enisled.     The  system  was  seised   by   Sir    F.    P.    gives   the   highest 

dmIciBed  between   the  accession  of  Ca-  weiithi  to  hii  judgment, 
mut  and   the  demiw  of  the  Conqueror;  "This     fupposuion     may     plead     the 

I    improbable   but    that   the  Bfeal  autbonlies  of  Somner  anj  Lye,  the 

ipleted  what  the  Danes  bad  Anglo-Saion  lexicagrapheis,  and  appear! 


.,      .        ■kabfe'ihai  thi 

f   of    Ihe    ftankpltdgc 

pvt  of  England  which  had  for 
I  bfUm  of  Northumberland  (» 
i    m.   TUa.  indeed,  oinlradicts  a 

I    tSmi  the  Confejsor.   which   Sir.  F.  P.        and'  folkland    allodial;   the   second    tikei 


of  Sir  John  Dalrymple.  in 
Fcudar  Property/'  or  thai 
'      ■■  "       "RocUnd, 

have   bee 

!al.    'I    ean^oi" aitiify 
hiinland.  and   reveland. 


to  be  Interpol  sled 

by    the    county   of   WesI-  myself  ■ 

fidward  I;  Comitatus  re-  *hich__o  

-  -.■,,.  ^.^. WilkiE'^'pp."*!,  ,45.    The  latter  law 

Mc  nianui>aatiis  in   comiuiu  iito,  is    copied    from    one    of    Chailetnagne'i 

Mum  fuit    in    panibui  borealibo*  capilulariei.     (Blluie.  p.  jSj.) 
lUm.     (Ibidem.)    "  It  it  impot- 
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But  a  different  theory,  at  least  as  to  the  nature  of  folkland,  has 
lately  been  maintained  by  writers  of  very  great  authority.^' 

It  is  an  improbable  and  even  extravagant  supposition  that 
all  these  hereditary  estates  of  the  Anglo-Saxon  freeholders  were 
originally  parcels  of  the  royal  demesne,  and  consequently  that 
the  king  was  once  the  sole  proprietor  in  his  kingdom.  What- 
ever partitions  were  made  upon  the  conquest  of  a  British  prov- 
ince, we  may  be  sure  that  the  shares  of  the  army  were  coeval 
with  those  of  the  general.  The  great  mass  of  Saxon  property 
could  not  have  been  held  by  actual  beneficiary  grants  from  the 
crown.  However,  the  royal  demesnes  were  undoubtedly  very 
extensive.  They  continued  to  be  so,  even  in  the  time  of  the  Con- 
fessor, after  the  donations  of  his  predecessors.  And  several  in- 
struments granting  lands  to  individuals,  besides  those  in  favour 
of  the  Church,  are  extant.  These  are  generally  couched  in  that 
style  of  full  and  unconditional  conveyance  which  is  observable  in 
all  such  charters  of  the  same  age  upon  the  Continent.  Some  ex- 
ceptions, however,  occur;  the  lands  bequeathed  by  Alfred  to 
certain  of  his  nobles  were  to  return  to  his  family  in  default  of 
male  heirs;  and  Hickes  is  of  opinion  that  the  royal  consent, 
which  seems  to  have  been  required  for  the  testamentary  disposi- 
tion of  some  estates,  was  necessary  on  account  of  their  bene- 
ficiary tenure.'' 

All  the  freehold  lands  of  England,  except  some  of  those 
belonging  to  the  Church,  were  subject  to  three  great  public 
burdens — military  service  in  the  king's  expeditions,  or  at  least 
in  defensive  war,'®  the  repair  of  bridges,  and  that  of  royal  for- 
tresses. These  obligations,  and  especially  the  first,  hdve  been 
sometimes  thought  to  denote  a  feudal  tenure.  There  is,  how- 
ever, a  confusion  into  which  we  may  fall  by  not  sufficiently  dis- 
criminating the  rights  of  a  king  as  chief  lord  of  his  vassals,  and 
as  sovereign  of  his  subjects.  In  every  country  the  supreme  power 
is  entitled  to  use  the  arm  of  each  citizen  in  the  public  defence. 
The  usage  of  all  nations  agrees  with  common  reason  in  establish- 
ing this  great  principle.  There  is  nothing,  therefore,  peculiarly 
feudal  in  this  military  service  of  landholders;  it  was  due  from 
the  allodial  proprietors  upon  the  Continent :  it  was  derived  from 
their  German  ancestors ;  it  had  been  fixed  probably  by  the  legis- 
latures of  the  Heptarchy  upon  the  first  settlement  in  Britain. 

It  is  .material,  however,  to  observe  that  a  thane  forfeited  his 
hereditary  freehold  by  misconduct  in  battle :  a  penalty  more  se- 
vere than  was  inflicted  upon  allodial  proprietors  on  the  Conti- 

"  [Note  IX.^  diflFcrence.     But.   unfortunately,   most  of 

*'     Dissertatio  Epistolaris,"  p.  60.  the    military    service    which    an    Anelo- 

^*  This    duty    is    by    some    expressed  Saxon   freeholder  had  to  render   was  ^ 

rata   expeditio;    but   others,    hostis    pro-  the  Utter  kind. 

pulsio,   which   seems   to   make   no   small 
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nent  We  even  find  in  the  earliest  Saxon  laws  that  the  sithcund- 
man,  who  seems  to  have  corresponded  to  the  inferior  thane  of 
later  times,  forfeited  his  land  by  neglect  of  attendance  in  war,  for 
which  an  allodialist  in  France  would  only  have  paid  his  heri- 
bannum,  or  penalty.'*  Nevertheless,  as  the  policy  of  different 
states  may  enforce  the  duties  of  subjects  by  more  or  less  severe 
sanctions,  I  do  not  know  that  a  law  of  forfeiture  in  such  cases 
is  to  be  considered  as  positively  implying  a  feudal  tenure. 

But  a  much  stronger  presumption  is  afforded  by  passages 
that  indicate  a  mutual  relation  of  lord  and  vassal  among  the 
free  proprietors.  The  most  powerful  subjects  have  not  a  natural 
right  to  the  service  of  other  freemen.  But  in  the  laws  enacted 
during  the  Heptarchy  we  find  that  the  sithcundman,  or  petty 
gentleman,  might  be  dependent  on  a  superior  lord.*®  This  is 
more  distinctly  expressed  in  some  ecclesiastical  canons,  appar- 
ently of  the  tenth  century,  which  distinguish  the  king's  thane 
from  the  landholder,  who  depended  upon  a  lord.®^  Other 
proofs  of  this  might  be  brought  from  the  Anglo-Saxon  laws.** 
It  is  not,  however,  sufficient  to  prove  a  mutual  relation  between 
the  higher  and  lower  order  of  gentry,  in  order  to  establish  the 
existence  of  feudal  tenures.  For  this  relation  was  often  personal, 
as  I  have  mentioned  more  fully  in  another  place,  and  bore  the 
name  of  commendation.  And  no  nation  was  so  rigorous  as  the 
English  in  compelling  every  man,  from  the  king's  thane  to  the 
ceorl,  to  place  himself  under  a  lawful  superior.  Hence  the  ques- 
tion is  not  to  be  hastily  decided  on  the  credit  of  a  few  passages 
that  express  this  gradation  of  dependence ;  feudal  vassalage,  the 
object  of  our  inquiry,  being  of  a  real,  not  a  personal  nature,  and 
resulting  entirely  from  the  tenure  of  particular  lands.  But  it  is 
not  unlikely  that  the  personal  relation  of  client,  if  I  may  use  that 
word,  might  in  a  multitude  of  cases  be  changed  into  that  of  vassal. 
And  certainly  many  of  the  motives  which  operated  in  France 
to  produce  a  very  general  commutation  of  allodial  into  feudal 
tenure  might  have  a  similar  influence  in  England,  where  the  dis- 
orderly condition  of  society  made  it  the  interest  of  every  man 
to  obtain  the  protection  of  some  potent  lord. 

The  word  thane  corresponds  in  its  derivation  to  vassal ;  and 
the  latter  term  is  used  by  Asserius,  the  contemporary  biographer 
of  Alfred,  in  speaking  of  the  nobles  of  that  prince.*'     In  their 

^"hegtt  Iiue,"  p.  23;  Du  Canee,  voc.  mertunensis    pagri,    p.    167.     Yet    Hickes 

Hcfilkaonfiin.      By    the   laws   of   Canute,  objects  to  the  authenticity   of  a   charter 

^  13s,  a  fin«  only  was  imposed  for  this  ascribed    to   Edgar,   because    it   contains 

oience.  the  word  Vassallus,  "  quam  4  Nortman- 

•-Leges  Inae,"  PP.  10,  33.  nis     Angli     habuerunt."       ("  Dissertatio 

■Willana,   p.    loi.  Epistol.,"  p.  7) 

■Pp.  71,   144,   X4S-  The  word  vassallus  occurs  not  only  in 

■Ajfredos   cum   piticis  suis  nobilibus  the  suspicious  charter  of  Cenulf,  quoted 

<t  etiam    cum     quibusdam    militibus    et  in  a  subsequent  note,   but  in   one.  a.  d. 

VamBis,   p.     i66l      Nobtles   Vassali    Su-  952  ("  Codex  Diplomat./'  ii,  303).  to  which 
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attendance,  too,  upon  the  royal  court,  and  the  fidelity  which  was 
expected  from  them,  the  king^s  thanes  seem  exactly  to  have 
resembled  that  class  of  followers  who,  under  different  appella- 
tions, were  the  guards  as  well  as  courtiers  of  the  Frank  and 
Lombard  sovereigns.  But  I  have  remarked  that  the  word  thane 
is  not  applied  to  the  whole  body  of  gentry  in  the  more  ancient 
laws,  where  the  word  eorl  is  opposed  to  the  ceorl  or  roturier,  and 
that  of  sithcundman  •*  to  the  royal  thane.  It  would  be  too  much 
to  infer,  from  the  extension  of  this  latter  word  to  a  large  class  of 
persons,  that  we  should  interpret  it  with  a  close  attention  to 
etymology,  a  very  uncertain  guide  in  almost  all  investigations. 

For  the  age  immediately  preceding  the  Norman  invasion  we 
can  not  have  recourse  to  a  better  authority  than  "  Doomsday 
Book."  That  incomparable  record  contains  the  names  of  every 
tenant,  and  the  conditions  of  his  tenure,  under  the  Confessor,  as 
well  as  at  the  time  of  its  compilation,  and  seems  to  give  little 
countenance  to  the  notion  that  a  radical  change  in  the  system  of 
our  laws  had  been  effected  during  the  interval.  In  almost  every 
page  we  meet  with  tenants  either  of  the  crown  or  other  lords, 
denominated  thanes,  freeholders  (liberi  homines),  or  socagers 
(socmanni).  Some  of  these,  it  is  stated,  might  sell  their  lands 
to  whom  they  pleased;  others  were  restricted  from  alienation. 
Some,  as  it  is  expressed,  might  go  with  their  lands  whither  they 
would ;  by  which  I  understand  the  right  of  commending  them- 
selves to  any  patron  of  their  choice.  These,  of  course,  could  not 
be  feudal  tenants  in  any  proper  notion  of  that  term.  Others 
could  not  depart  from  the  lord  whom  they  served ;  not,  certainly, 
that  they  were  personally  bound  to  the  soil,  but  that,  so  long 
as  they  retained  it,  the  seigniory  of  the  superior  could  not  be 
defeated."  But  I  am  not  aware  that  military  service  is  specified 
in  any  instance  to  be  due  from  one  of  these  tenants,  though  it 
is  difficult  to  speak  as  to  a  negative  proposition  of  this  kind  with 
any  confidence. 


I  was  led  by  Mr.  Spence  ("  Equitable 
Jurisdiction,"  p.  44).  who  quotes  an- 
other from  p.  ^23,  which  is  probably  a 
misprint;  but  1  nave  found  one  of  Ed- 
gar, A.  D.  967.  (**  Cod.  Diplomat.."  iii, 
II.)  I  think  that  Mr.  Spence,  in  the 
ninth  and  tenth  chapters  of  his  learned 
work,  has  too  much  blended  the  Anglo- 
Saxon  man  of  a  lord  with  the  continental 
vassal,  which  is  a  petitio  principii.  Cer- 
tainly the  word  was  of  rare  use  in  Eng- 
land; and  the  authenticity  of  Asserius, 
whom  I  have  auoted  as  a  contemporary 
biographer  of  Alfred,  which  is  the  com- 
mon opinion,  has  been  called  in  question 
by  Mr.  Wright,  who  refers  that  life  to 
the  age  of  the  conquest.  ("  Archaeo- 
logia'    vol.  xxix.) 

•*  Wilkins,  pp.  3,  7,  23,  etc. 

^  It  sometimes  weakens  a  proposition, 
which   is  capable  of  innumerable  proofs. 


to  take  a  very  few  at  random;  yet  the 
following  casual  specimens  will  illustrate 
ge    common    language    of    "  Doomsday 

Haec  tria  maneria  tenuit  Ulveva  tcm- 
pore  regis  Edwardi  et  potuit  ire  cum 
terra  — ^  — i^w«*  /_    «_% 


ra  quo  volebat  (p.  85). 

Toti  emit  cam  T.  R.  E.  (temp.  reffi» 
Edwardi)  de  ecclesia  Malmsbunensi  ad 
setatem  trium  hominum;  et  infra  hunc 
terminum  poterat  ire  cum  ei  ad  quem 
vellct  dominum  (p.  72). 

Tres    Angli    tenuerunt    Dameford    T. 
R.  E.  et  non  poterant  ab  ecclesil  sepa- 
ran.     Duo   ex   iis   reddebant   v.    solidos 
et  tertius  serviebat  sicut  Thainus  (p    68)* 

Has  terras  qui  tenuerunt  T.  R.  £  qu6 
voluerunt  ire  pcterunt,  pneter  unum 
Seric  vocatum,  qui  in  Ragendal  tenuit 
iii  carucatas  terrae;  sed  non  potent  cam 
ea  alicubi  recedere  (p.  235). 
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No  direct  evidence  appears  as  to  the  ceremony  of  homage 
or  the  oath  of  fealty  before  the  conquest.  The  feudal  exaction 
oi  sdd  in  certain  prescribed  cases  seems  to  have  been  unknown. 
Still  less  could  those  of  wardship  and  marriage  prevail,  which 
were  no  general  parts  of  the  great  feudal  system.  The  English 
lawyers,  through  an  imperfect  acquaintance  with  the  history  of 
feuds  upon  the  Continent,  have  treated  these  unjust  innovations 
as  if  they  had  formed  essential  parts  of  the  system,  and  sprung 
naturally  from  the  relation  between  lord  and  vassal.  And,  with 
reference  to  the  present  question.  Sir  Henry  Spelman  has  cer- 
tainly laid  too  much  stress  upon  them  in  concluding  that  feudal 
tenures  did  not  exist  among  the  Anglo-Saxons,  because  their 
lands  were  not  in  ward  nor  their  persons  sold  in  marriage.  But 
I  can  not  equally  concur  with  this  eminent  person  in  denying 
the  existence  of  reliefs  during  the  same  period.  If  the  heriot, 
which  is  first  mentioned  in  the  time  of  Edgar  '•  (though  it  may 
probably  have  been  an  established  custom  long  before),  were 
not  identical  with  the  relief,  it  bore  at  least  a  very  strong  analogy 
to  it  A  charter  of  Ethelred's  interprets  one  word  by  the  other.*' 
In  the  laws  of  William,  which  re-enact  those  of  Canute  cbncern- 
ing  heriots,  the  term  relief  is  employed  as  synonymous.**  Though 
the  heriot  was  in  later  times  paid  in  chattels,  the  relief  in  money, 
it  is  equally  true  that  originally  the  law  fixed  a  sum  of  money 
in  certain  cases  for  the  heriot,  and  a  chattel  for  the  relief.  And 
the  most  plausible  distinction  alleged  by  Spelman,  that  the  heriot 
is  by  law  due  from  the  personal  estate,  but  the  relief  from  the 
heir,  seems  hardly  applicable  to  that  remote  age,  when  the  law 
of  succession  as  to  real  and  personal  estate  was  not  different. 

h  has  been  shown  iq  another  place  how  the  right  of  terri- 
torial jurisdiction  was  generally,  and  at  last  inseparably,  con- 
nected with  feudal  tenure.  Of  this  right  we  meet  frequent  in- 
stances in  the  laws  and  records  of  the  Anglo-Saxons,  though 
not  in  those  of  an  early  date.  A  charter  of  Edred  grants  to  the 
monastery  of  Croyland,  soc,  sac,  toll  team,  and  infangthef :  words 
which  generally  went  together  in  the  description  of  these  privi- 
l^:cs,  and  sig^nify  the  right  of  holding  a  court  to  which  all  free- 
men of  the  territory  should  repair,  of  deciding  pleas  therein,  as 
well  as  of  impK>sing  amercements  according  to  law,  of  taking 
tolls  upon  the  sale  of  goods,  and  of  punishing  capitally  a  thief 
taken  in  the  fact  within  the  limits  of  the  manor."  Another  char- 
ter from  the  Confessor  grants  to  the  abbey  of  Ramsey  similar 

"Selden's  works,  vol.  ii,  p.  i6ao.  the  conquest.    Hickes  calls  most  of  them 

""Hitt   IUin««icn»-.'    p.  430.  in   question.     ("Dissert.    Epist.,"  p.   66.) 


"**Le»c«     Cantiti/*    p.    144;    "Leges  But  some  later  antiauaries  seem  to  have 

GoKehni/^  p.  aaa-  been  more  favourable.     ("  Archa»oloRi»/* 

"Infvlfos,  p.  3f',  *  ^^  not  pretend  to  vol.    xviii,    p.   49;    "  Nouveau   Traite   at 

■Krt  the  authenticity  of  these  charters,  Diplomatique,"  tome  i,  p.  348.) 
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rights  over  all  who  were  suitors  to  the  sheriflF's  court,  si 
to  military  service,  and  capable  of  landed  possessions — tt 

r    as  I  conceive,  all  who  were  not  in  servitude.*®     By  a  h 
Ethelred,  none  but  the  king  could  have  jurisdiction  over  a 

'  ^  thane.*^  And  "  Doomsday  Book  "  is  full  of  decisive  proof; 
the  English  lords  had  their  courts  wherein  they  rendered  j 
to  their  suitors,  like  the  continental  nobility :  privileges  whi< 
noticed  with  gjeat  precision  in  that  record  as  part  of  the  stat 
survey.  For  the  right  of  jurisdiction  at  a  time  when  punishi 
were  almost  wholly  pecuniary  was  a  matter  of  property 
sought  from  motives  of  rapacity  as  well  as  pride. 

Whether,  therefore,  the  law  of  feudal  tenures  can  be  s; 
have  existed  in  England  before  the  conquest  must  be  1< 
every  reader's  determination.  Perhaps  any  attempt  to  dec 
positively  would  end  in  a  verbal  dispute.  In  tracing  the  h 
of  every  political  institution,  three  things  are  to  be  conside 
the  principle,  the  form,  and  the  name.  The  last  will  pro 
not  be  found  in  any  genuine  Anglo-Saxon  record.**  Of  the 
or  the  peculiar  ceremonies  and  incidents  of  a  regular  fief, 
is  some,  though  not  much,  appearance.  But  those  who  i 
upon  the  dependence  in  which  free  and  even  noble  tenant! 
their  estates  of  other  subjects,  and  upon  the  privileges  of 
torial  jurisdiction,  will,  I  think,  perceive  much  of  the  int 
character  of  the  feudal  relation,  though  in  a  less  mature  an< 
tematic  shape  than  it  assumed  after  the  Norman  conquest.' 


THE  ANGLO-NORMAN   CONSTITUTION 

It  is  deemed  by  William  of  Malmesbury  an  extraordinary 
of  Providence  that  the  English  should  have  given  up  all  fc 
after  the  battle  of  Hastings,  where  only  a  small  though 


k 


••  "  Hist.  Ramsey."  p.  454- 

*^  P.  ii8.  This  is  the  earliest  allusion, 
if  I  am  not  mistaken,  to  territorial  juris- 
diction in  the  Saxon  laws.  Probably  it 
was  not  frequent  till  near  the  end  of  the 
tenth  century. 

Mr.  Kemble  is  of  opinion  that  the 
words  granting  territorial  jurisdiction  do 
not  occur  in  any  genuine  charter  before 
the  Confessor.  (  Codex  Diplom.,"  i, 
4j.)  They  are  of  constant  occurrence  in 
tnose  of  the  first  Norman  reigns.  But 
the  Normans  did  not  understand  them, 
and  the  words  are  often  misspelled.  He 
thinks,  therefore,  that  the  rights  were 
older  than  the  conquest,  and  accounts 
for  the  rare  mention  of  them  by  the 
somewhat  unsatisfactory  supposition  that 
thev  were  so  inherent  in  the  possession 
of  land  as  not  to  require  particular  no- 
tice. (See  Spence,  "  Equit.  Juris.,"  pp. 
fi4.  68.) 

•■  Feodum  twice  occurs  in  the  testa- 
ment of  Alfred;   but  it  does  not  appear 


to  be  used  in  its  proper  sense,  n< 
apprehend  that  instrument  to  hai 
originally  written  in  Latin.  It  wa 
more  consonant  to  Alfred's  prat 
employ  his  own  language. 

•'It  will   probably  be   never   <i 
again  that  lands  were  granted  by 
tary   tenure  before   the  conquest, 
besides    the    proofs    in    the    text, 
laws  of  Canute   (c.   78) :   "  And   tl 
who  shall  flee  from  nis  lord  or  fi 
comrade  by  reason  of  his  cowardic 
in    the    shipfyrd,    be   it    in    the   la 
let  him  forfeit  all  he  owns,  and  1 
life;    and    let   the   lord    seize    his 
sions,  and  his  land  which  he  pr< 
gave   him;   and    if  he   have    boch 
that  go   into   the  king's  hands." 
cient   Laws."   p.    180.)      And    we 
lands     called     hlafordsgifu,      lord* 
("Leges   Ethelred   I,"   "Ancient 
p.   125.)     But  these  were  not  alw: 
dal,  or  even  hereditary;  they  wei 
was  called   on  the   Continent   pr: 
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army  had  perished.**  It  was,  indeed,  the  conquest  of  a  great 
kingdom  by  the  prince  of  a  single  province,  an  event  not  easily 
paralleled,  where  the  vanquished  were  little,  if  at  all,  less  cour- 
ageous than  their  enemies,  and  where  no  domestic  factions  ex- 
posed the  country  to  an  invader.  Yet  William  was  so  advan- 
tageously situated  that  his  success  seems  neither  unaccountable 
nor  any  matter  of  discredit  to  the  English  nation.  The  heir  of 
the  house  of  Cerdic  had  been  already  set  aside  at  the  election 
of  Harold ;  and  his  youth,  joined  to  a  mediocrity  of  understand- 
ing which  excited  neither  esteem  nor  fear,*^  gave  no  encourage- 
ment to  the  scheme  of  placing  him  upon  the  throne  in  those  mo- 
ments of  imminent  peril  which  followed  the  battle  of  Hastings. 
England  was  peculiarly  destitute  of  great  men.    The  weak  reigns 


ranted  for  life  or  for  a  certain  term ;  and 
this,  as  it  appears  to  me,  may  have  been 
the  proper  meaning  of  the  term  laen-lands. 

Bot  th«  general  tenure  of  lands  was 
stiU  allodial.  Taini  lex  est,  says  a  cu- 
noos  document  on  the  rights — that  is, 
oblintions — of  different  ranks,  published 
b;  Mr.  Thorpe,  ut  sit  dignus  rectitudine 
testamenti  sui  (his  boc-rightes  wyrthe, 
that  is,  perhaps,  bound  to  the  duties  im- 
plied by  the  deed  which  creates  his  es- 
tates), et  ut  ita  faciat  pro  terra  sua. 
scilicet  expeditionem  burhbotam  et  bri^- 
botam.  Et  de  multis  terris  majus  landi- 
rectum  exsurgit  ad  bannum  regis,  etc., 
p.  18^  Here  we  find  the  well-known 
trinoda  necessitas  of  allodial  land,  with 
other  contingent  liabilities  imposed  by 
grant  or  usage.* 

We  may  probably  not  err  very  much 
in  supposmg  that  the  state  of  tenures 
in  England  under  Canute  or  the  Con- 
fessor was  a  good  deal  like  those  in 
France  under  Charlemagne  or  Charles 
the  Bald — an  allodial  trunk  with  numer- 
ous branches  of  feudal  benefice  grafted 
into  iL  But  the  conversion  of  tne  one 
mode  of  tenure  into  the  other,  so  fre- 
qnent  in  France,  does  not  appear  by 
eridence  to  have  prevailed  on  this  side 
<rf  the  Channel. 

I  will  only  add  here  that  Mr.  Spence, 
an  Buthority  of  great  weight,  maintains 
a  more   complete    establishment    of    the 


feudal  polity  before  the  conquest  than  I 
have  done  (p.  48).  This  is  a  subject  on 
which  it  is  hard  to  lay  down  a  definite 
line.  But  I  must  protest  against  my 
learned  friend's  derivation  of  the  feudal 
system  from  *'  the  aristocratic  principle 
that  prevailed  in  the  Roman  dominions 
while  the  republic  endured,  and  which 
was  incorporated  with  the  principles  of 
despotism  introduced  during  the  em- 
pire." It  is  because  the  aristocratic  prin- 
ciple could  not  be  incorporated  with  that 
01  despotism  that  I  conceive  the  feudal 
system  to  have  been  incapable  of  devel- 
opment, whatever  inchoate  rudiments  of 
it  may  be  traced,  until  a  powerful  terri- 
torial aristocracy  had  rendered  despotism 
no   longer  possible.     [1847.I 

»*  MalmsDury,'  p.  53.  And  Henry  of 
Huntingdon  sajrs  emphatically,  Mille- 
simo  et  sexagesimo  sexto  anno  gratiae, 
perfccit  dominator  Deus  de  gente  An- 
glorum  auod  diu  cogitaverat.  Genti 
namque  Normannorum  asperae  et  callidae 
tradidit  eos  ad  exterminandum  (p.  210). 

•*  Edgar,  after  one  or  two  ineffectual 
attempts  to  recover  the  kingdom,  was 
treated  by  William  with  a  kindness 
which  could  only  have  proceeded  from 
contempt  of  his  understanding;  for  he 
was  not  wanting  in  courage.  He  became 
the  intimate  fnend  of  Robert,  Duke  of 
Normandy,  whose  fortunes,  as  well  as 
character,  much  resembled  his  own. 


•  Mr.  Ketnble  has  printed  a  charter  of  Cenulf,  King  of  Mercia,  to  the  Abbey  of 
Abingdon,  in  &k>j  without  the  asterisk  of  spuriousness  (  '  Codex  Diplom.,"  i,  269),  and 
it  i»  quoted  by  Sir  F.  Paljrrave  (vol.  i,  p.  159)  in  proof  of  military  tenures.    The  ex- 
pression, however,  cxp»editionem  cum  duodecim  vassallis,  et  totidem  scutis  exerceant, 
Kcms  not  a  little   against  its  authenticity.     The  former  has  observed  that  the  testa- 
"iCTtary  documents    oefore  the  conquest,  made  by   men  who  were  under  a  superior 
'ord,  contain   a   clause   of  great  interest — namely,  an   earnest  prayer  to  the  lora  that 
i>e  will  permit  the   will  to  stand  according  to  the  disposition  of  the  testator,  coupled 
oot  infrequently    with    a    legacy   to   him  on   condition   of  his   so   doing,   or   to   some 
P^r^n  or  influence   about  him  for  intercession  on  the  testator's  behalf.     And  hence 
b«  infers  that     "  a^    ^^  ^^^^  supplicates  for  that  which   he   is  of  his  oarn   right  en- 
titlfd  to  enioT     it   appears  as  if  these  great  vassals  of  the  crown  had  not  the  power 
of  disposing  of   their    lands  and  chattels  but  as  the  kins:  might  permit;  and,  in  the 
•trict  cons^ction    of    the  bond  between  the  king  and  them,  all  that  they  gained  in 
1»K  service  must   l>e  taken  to  fall  into  his  hands  after  their  death."     (Introduction  to 
"Cod.  Din  "o    III.)      This  inference  seems  hardly  borne  out  by  the  premises:  a  man 
"i^ht  sometimes    *>«   reduced  to  supplicate  a  superior  for  that  which  he  had  a  right 
to  eajoy. 
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of  Ethelred  and  Edward  had  rendered  the  government  a  mere 
oligarchy,  and  reduced  the  nobility  into  the  state  of  retainers  to 
a  few  leading  houses,  the  representatives  of  which  were  every 
way  unequal  to  meet  such  an  enemy  as  the  Duke  of  Normandy. 
If,  indeed,  the  concurrent  testimony  of  historians  does  not  exag- 
gerate his  forces,  it  may  be  doubted  whether  England  possessed 
military  resources  sufficient  to  have  resisted  so  numerous  and 
well-appointed  an  army.*' 

This  forlorn  state  of  the  country  induced,  if  it  did  not  justify, 
the  measure  of  tendering  the  crown  to  William,  which  he  had 
a  pretext  or  title  to  claim,  arising  from  the  intentions,  perhaps 
the  promise,  perhaps  even  the  testament  of  Edward,  which  had 
more  weight  in  those  times  than  it  deserved,  and  was  at  least 
better  than  the  naked  title  of  conquest.  And  this,  supported  by 
an  oath  exactly  similar  to  that  taken  by  the  Anglo-Saxon  kings, 
and  by  the  assent  of  the  multitude,  English  as  well  as  Normans, 
on  the  day  of  his  coronation,  gave  as  much  appearance  of  a 
regular  succession  as  the  circumstances  of  the  times  would  per- 
mit. Those  who  yielded  to  such  circumstances  could  not  fore- 
see, and  were  unwilling  to  anticipate,  the  bitterness  of  that  servi- 
tude which  William  and  his  Norman  followers  were  to  bring 
upon  their  country. 

The  commencement  of  his  administration  was  tolerably  equi- 
table. Though  many  confiscations  took  place,  in  order  to  gratify 
the  Norman  army,  yet  the  mass  of  property  was  left  in  the  hands 


••It  has  been  suggested,  in  the  second 
•'  Report  of  a  Committee  of  the  Lords' 
House  on  the  Dignity  of  a  Peer,"  to 
which  I  shall  have  much  recourse  in  the 
following  pages,*  that  "  the  facility  with 
which  the  conouest  had  been  achieved 
seems  to  have  been,  in  part,  the  conse- 
quence of  defects  in  the  Saxon  institu- 
tions, and  of  the  want  of  a  military  force 
similar  to  that  which  had  then  been  es- 
tablished in  Normand:^  and  in  some 
other  parts  of  the  continent  of  Europe. 
The  aaventurers  in  the  army  of  William 
were  of  those  countries  in  which  such 
a  military  establishment  had  prevailed  " 
(p.  24).  It  can  not  be  said,  I  think,  that 
tnere  were  an^  manifest  defects  in  the 
Saxon  institutions,  so  far  as  related  to 
the  defence  of  the  country  against  in- 
vasion. It  was  part  of  the  trinoda  neces- 
sitas,    to    which    all    allodial    landholders 


were  bound.  Nor  is  it  quite  accurate  to 
speak  of  a  military  force  then  established 
in  Normandy,  or  anywhere  else.  We 
apply  these  words  to  a  permanent  body 
always  under  arms.  This  was  no  attri- 
bute of  feudal  tenure,  however  the  fre- 
quenc^r  of  war,  general  or  private,  may 
have  mured  the  tenants  by  military  serv- 
ice to  a  more  habitual  discipline  than 
the  thanes  of  England  ever  knew.  The 
adventurers  in  William's  army  were  from 
various  countries,  and  most  of  them, 
doubtless,  had  served  before,  but  whether 
as  hired  mercenaries  or  no  we  have 
probably  not  sufficient  means  of  deter- 
mining. The  practice  of  hiring  troops 
does  not  attract  the  notice  of  historians. 
I  believe,  in  so  early  an  a^e.  We  neea 
not,  however,  resort  to  this  conjecture, 
since  history  sufficiently  explains  the  suc- 
cess of  William. 


•  This  report  1  generally  quote  from  that  printed  in  1819;  but  in  i8ap  it  was  re- 
printed with  corrections.  It  has  been  said  that  these  were  occasioned  by  the  strictures 
of  Mr.  Allen,  in  the  thirty-fifth  volume  of  the  **  Edinburgh  Review,'  not  more  re- 
markable for  their  learning  and  acuteness  than  their  severity  on  the  report.  The 
corrections,  I  apprehend,  are  chiefly  confined  to  errors  of  names,  dates,  ana  others  of 
a  similar  kind,  which  no  doubt  had  been  copiously  pointed  out.  But  it  has  not 
appeared  to  me  that  the  Lords'  Committee  have  altered,  in  any  considerable  degree, 
the  positions  upon  which  the  reviewer  animadverts.  It  was  hardly,  indeed,  to  be 
expected  that  the  supposed  compiler  of  the  report,  the  late  Lord  Redesdale,  having 
taken  up  his  own  line  of  opinion,  would  abandon  it  on  the  suggestions  of  one  whose 
comments,  though  extremely  able,  and  often,  in  the  eyes  of  many,  well  founded,  are 
oeitainly  not  couched  in  the  most  conciliatory  or  respectful  language. 
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i  io  lormer  possessors.  Offices  of  high  trust  were  bestowed 
ipoa  EngUshmen,  even  upon  those  whose  family  renown  might 
Ibk  raised  the  most  aspiring  thoughts."  But  partly  through 
ifae  insolence  and  injustice  of  William's  Norman  vassals,  partly 
through  the  suspiciousness  natural  to  a  man  conscious  of  hav- 
ing overturned  the  national  government,  his  yoke  soon  became 
more  heavy.  The  English  were  oppressed ;  they  rebelled,  were 
subdued,  and  oppressed  again.  All  their  risings  were  without 
toncert,  and  desperate;  they  wanted  men  fit  to  head  them,  and 
fortresses  to  sustain  their  revolt."  After  a  very  few  years  they 
tank  in  despair,  and  yielded  for  a  century  to  the  indignities  of 
a  cCHnparatively  small  body  of  strangers  without  a  single  tumult. 
So  possible  is  it  for  a  nation  to  be  kept  in  permanent  servitude, 
nen  without  losing  its  reputation  (or  individual  courage,  or  its 
desire  of  freedom !  *• 

,  The  tyranny  of  William  displayed  less  of  passion  or  inso- 
llence  than  of  that  indifference  about  human  suffering  which  dis-. 
tinguishes  a  cold  and  far-sighted  statesman.  Impressed  by  the 
Wjucnt  risings  of  the  English  at  the  commencement  of  his  reign, 
and  by  the  recollection,  as  one  historian  observes,  that  the  mild 
gDTcmment  of  Canute  had  only  ended  in  the  expulsion  of  the 
Danish  line,'*"  he  formed  the  scheme  of  riveting  such  fetters 
upon  the  conquered  nation  that  all  resistance  should  become 
impracticable.  Those  who  had  obtained  honourable  offices  were 
successively  deprived  of  them ;  even  the  bishops  and  abbots  of 
£r^ish  birth  were  deposed ; "'  a  stretch  of  power  very  singular 

"-OrdCTicM  Vit^ii,"  p.   J»  (in   Du        eM*tt.     According   to   Inpilfm,   be   died 
Qaot.  ■■  Mist    Norm.    Scnpu").  pcueably,  Bnd  was  buried  at   CtDvland; 

"Onkricus  notices  the  want  of  e»t|<*       according  to  Gaimar,  he  was  Bisaniinated 

Bl  ia  tluir  attempta  •!   ■   gen 


nd  ol  Uiefr  eoMniea  by 
•tct   aunj    Nonn-ni 


to  gn  by  Mr,  Wrighi.    A  more  dciaded  mtmoir 

ion.  lo  '•.     Hcreward    ("  De    GeMis    Herewardi 

ictimi.  Monis  ">  is  found  in  the  chsrtulary  of 

,„„,„ .. -.      J  every  .:,waffliam     Abbey,     now     preserved     in 

.      .    ...jr-ltr    ^hic^i    -^trictlT  mnm  the  Peterborough  Calhedral,  and  uid  to  be 

.iim.rf  anv  one  by  an  unknown  hand,  ai    old    as    the    twelfth    century.       Mr. 

!i- iiundred   should    be   liable   in    a  fine.  Wri|ht  ^ublwhed  i_l_^n.i83B    from  a  copy 

teS"  ro'L'^n ''E^'e!^'''ma%.''"TOs Tae  brid'ge.    'u^^e  authrr'"hr  lo °\J^lie'^'. 

Swt  b/an  inoiiest  tTpon  whal  was  called  he  had  converaed  with  some  companions 

■  imratmeiit    of    Englishry,      But   from  of    Hereward.      But    auch    testimony    is 

'i^mo^,^ t/we   leam  from  the  "T^ia-  10  affect  a  different  origin,  he  i«  loo  full 

Bou,n.  M«     ,                 cea^i   and  of    Anglo-Saxon    sympathies    to    be    dia- 

^  ^^  ''"i'^^'^^'-'J^rtJl  KijolW^^ailVVrom   «agger."d"«'^ 

'^T?n;;"^~fci"*^«''°<'"""''''  i-  "*  EnS^sh^a.  "o".h"ea,f;Hfe"of"5:;? 

*■  S  rftiS^oln    .nd   Cambridge    is  ward.  ^  which  Ingnlfus,  or  whoever  per- 

"11  told  by    M.    Thierry,  from  Ingulfu.  sonaled   htm    cursonly  alludes. 

?N't'^Lj"-1"'\m«^)"'T'«rS;;  "^;l'^^n":^p.^5^°^Thi.   ™    don. 

W^W^T.     in    ^me   detail    from    the  wllh  the  concurrence  and  sanction  of  the 

W     Hereward     ultim»tely   made  hi.  Pope  Alexander  II.   so  that  the  stretch 

>»w  nih    WiUi»m.    and   recovered    bi>  ol  power  was  by    Rome   rather  than   by 
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in  that  age.  Morcar,  one  of  the  most  illustrious  English,  suf- 
fered perpetual  imprisonment.  WaltheoflF,  a  man  of  equally  con- 
spicuous birth,  lost  his  head  upon  a  scaffold  by  a  very  harsh  if 
not  iniquitous  sentence.  It  was  so  rare  in  those  times  to  inflict 
judicially  any  capital  punishment  upon  persons  of  such  rank  that 
his  death  seems  to  have  produced  more  indignation  and  despair 
in  England  than  any  single  circumstance.  The  name  of  Eng- 
lishman was  turned  into  a  reproach.  None  of  that  race  for  a 
hundred  years  were  raised  to  any  dignity  in  the  state  or  Church.**** 
Their  language  and  the  characters  in  which  it  was  written  were 
rejected  as  barbarous;  in  all  schools,  if  we  trust  an  authority 
often  quoted,  children -were  taught  French,  and  the  laws  were 
administered  in  no  other  tongue.**^^     It  is  well  known  that  this 


William.  It  must  pass  for  a  gross  vio- 
lation of  ecclesiastical  as  well  as  of  na- 
tional rijB^hts,  and  Lanfranc  can  not  be 
reckoned,  notwithstanding  his  distin- 
guished name,  as  any  better  than  an  in- 
trusive bishop.  He  showed  his  arrogant 
scorn  of  the  English  nation  in  another 
and  rather  a  singular  manner.  They 
were  excessively  proud  of  their  national 
saints,  some  of  wnom  were  little  known, 
and  whose  barbarous  names  disgusted 
Italian  cars.  Angli  inter  quos  vivimus, 
said  the  foreign  priests,  quosdam  sibi  in- 
stituerunt  sanctos,  ouorum  incerta  sunt 
merita.  This  might  be  true  enough;  but 
the  same  measure  should  have  been 
meted  to  others.  (Thierry,  vol.  ii.  p. 
158.  edit.  1830.)  The  Norman  bishops, 
and  the  primate  especially,  set  themselves 
to  disparage,  and,  in  fact,  to  dispossess, 
St.  Aldhclm,  St.  Elfig,  and.  for  aught  we 
know,  St.  Swithin,  St.  Werburg,  St.  Ebb, 
and  St.  Alphage  :  names,  it  must  be 
owned, 
"  That     would     have     made     Quintilian 

stare  and  gasp." 
We  mav  judge  what  the  eminent  native 
of  Pavia  thought  of  such  a  hagiology. 
The  English  Ciiurch  found  herself,  as  it 
were,  with  an  attainted  peerage.  But  the 
calender  withstood   these   innovations. 

Mr.  Turner,  in  his  usual  spirit  of 
panegyric,  says:  "  He  (William)  made 
important  changes  ^  among  the  English 
clergy;  he  caused  Stigand  and  others  to 
be  deposed,  and  he  filled  their  places 
with  men  from  Normandy  and  France, 
who  were  distinguished  by  the  characters 
of  piety,  decorous  morals,  and  a  love  of 
literature.  This  measure  was  an  impor- 
tant addition  to  the  civilization  of  the 
island,**  etc  (**  Hist,  of  England,**  vol. 
i,  p.  104.)  Admitting  this  to  be  partly 
true,  though  he  would  have  found  by 
no  means  so  favourable  an  account  of 
the  Norman  prelates  in  **  Ordericus  Vi- 
talis,**  if  he  Had  read  a  few  pages  be- 
yond the  passages^  to  which  he  refers,  is 
It  consonant  to  historical  justice  that  a 
violent  act,  like  the  deposition  of  almost 
all  the  An^lo-Saxon  hierarchy,  should  be 
spoken  of  in  a  tone  of  praise,  which  the 
whole  tenor  of  the  paragraph  conveys? 


'«  Becket  is  said  to  have  been  the  first 
Englishman  who  reached  any  consider- 
able dignity.  (Lord  Littleton's  **  Hist 
of  Henry  II,"  vol.  ii,  p.  22.)  And  Ead- 
mer  declares  that  Henry  I  would  not 
place  a  single  Englishman  at  the  head 
of  a  monastery.  Si  Anglus  erat,  nulla 
virtus,  ut  honore  aliquo  dignus  judicare- 
tur,  eum  poterat  adjuvare   (p.    no). 

»•»  Ingulfus,  p.  61.  Tantum  tunc  An- 
glicos  abominati  sunt,  ut  quantocunque 
merito  pollerent,  de  dignitatibus  repelle- 
bantur;  et  multo  minus  habiles  alieni- 
genae  de  quacunque  alia  natione,  quz 
sub  coelo  est,  extitissent,  p^ratanter  assu* 
merentur.  Ipsum  etiam  idioma  tantum 
abhorrebant,  quod  leges  terra?,  statutaque 
Anglicorum  regum  lingua  Gallica  trac- 
tarentur;  et  pueris  etiam  in  scholis  prin- 
cipia  literarum  grammatica  Gallice,  ac 
non  An^lici  tradercntur;  modus  etiam 
scribendt  Anglicus  omitteretur,  et  modus 
Gallicus  in  chartis  et  in  libris  omnibus 
admitteretur. 

But  the  passage  in  Ingulf  us,  quoted 
in  support  of  this  position,  has  been 
placed  by  Sir  F.  Palgrave  among  the 
proofs  that  we  have  a  forgery  of  the  four- 
teenth century  in  that  historian,  the  facts 
being  in  absolute  contradiction  to  him. 
'*  Before  the  reign  of  Henry  III  we  can 
not  discover  a  deed  or  law  drawn  or  com- 
posed in  French.  Instead  of  prohibiting 
the  English  language,  it  was  employed 
by  the  Conqueror  and  his  successors  in 
their  charters  until  the  reign  of  Henry 
II,  when  it  was  superseded,  not  by  the 
French,  but  bv  the  Latin  language,  which 
had  been  gradually  gaining  or  rather  re- 
gaining ground."  (**  Edinb.  Rev.,"  xxxiv, 
j62.)  **,The  Latin  language  had  given 
way  in  a  great  measure,  from  the  time  of 
Canute,  to  the  vernacular  Anglo-Saxon. 
Several  charters  in  the  latter  language 
occur  before;  but  for  fifty  years  ending 
with  the  conquest,  out  of  25^  (published 
in  the  fourth  volume  of  the  '*  Codex 
Diplomaticus  "),  137  are  in  Anglo-Saxon, 
and  only  117  in  Latin.*'  (Kemble's  pref- 
ace, p.  6.) 

If  I  have  rightly  translated,  in  the  text 
of  Ingulfus,  leges  tractarentur  by  admin- 
istered, the  falsehood  is  manifest;  since 
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use  ot  French  in  all  legal  proceedings  lasted  till  the  reign  of 
Edward  III.  Several  English  nobles,  desperate  of  the  fortunes 
o(  their  country,  sought  refuge  in  the  court  of  Constantinople, 
and  approved  their  valour  in  the  wars  of  Alexius  against  another 
Xoraian  conqueror,  scarcely  less  celebrated  than  their  own, 
Robert  Guiscard.  Under  the  name  of  Varangians,  those  true 
and  faithful  supporters  of  the  Byzantine  Empire  preserved  to 
its  dissolution  their  ancient  Saxon  idiom.*®* 

An  extensive  spoliation  of  property  accompanied  these  revo- 
lutions. It  appears  by  the  great  national  survey  of  "  Doomsday 
Book,"  completed  near  the  close  of  the  Conqueror's  reign,*®* 
that  the  tenants  in  capite  of  the  crown  were  generally  foreigners. 
Undoubtedly  there  were  a  few  left  in  almost  every  county  who 
still  enjoyed  the  estates  which  they  held  under  Edward  the  Con- 
fessor, free  from  any  superiority  but  that  of  the  crown,  and  were 
denominated,  as  in  former  times,  the  king's  thanes.*®'  Cospatric, 
son  perhaps  of  one  of  that  name  who  had  possesesd  the  earldom 
of  Northumberland,  held  forty-one  manors  in  Yorkshire,  though 
many  of  them  are  stated  in  "  Doomsday  "  to  be  waste.  But  in- 
ferior freeholders  were  much  less  disturbed  in  their  estates  than 
the  higher  class.  Brady  maintains  that  the  English  had  suffered 
universally  a  deprivation  of  their  lands.  But  the  valuable  labours 
of  Sir  Henry  Ellis,  in  presenting  us  with  a  complete  analysis  of 
"  Doomsday  Book,"  afford  an  opportunity,  by  his  list  of  mesne 
tenants  at  the  time  of  the  survey,  to  form  some  approximation 
to  the  relative  numbers  of  English  and  foreigners  holding  manors 


the  laws  were  administered  in  the  county 
am!  hundred  courts,  and  cerUinly  not 
there  in  French.  I  really  do  not  per- 
ccire  how  this  passage  could  have  been 
written  by  Ingulfus,  who  must  have 
kacnrn  the  truth;  at  all  events,  his  testi- 
mony must  be  worth  little  on  any  sub- 
ject if  he  could  so  palpably  misrepresent 
t  flutter  of  public  notoriety.  The  sup- 
position of  entire  forgery  is  one  which  we 
ahould  not  admit  without  full  proof; 
Vat,  in  this  instance,  there  are  perhaps 
iever  difficulties  on  this  side  than  on 
that  of  authenticity. 

"•Gibbon,  vol.  x,  p.  223.  No  writer, 
acept  perhaps  the  Saxon  chronicler,  is 
w  fall  of  Will  tain's  tyranny  as  Ordericus 
\-italis.  See  particularly  pp.  507.  5 12. 
Wi  5«.  533,  in  iHi  Chesne,  Hist.  Norm. 
Script."  ™rdericus  was  an  Englishman, 
Urt  passed  at  ten  years  old,  a.  d.  1084, 
«to  Normandy,  where  he  became  pro- 
fctsed  in  the  monastery  of  Eu.  (Ibid., 
9.914,) 

••The  regufaHty  of  the  course  adopted 
•Wo  this  record  was  compiled  is  very 
■wiaritable,  and  affords  a  satisfactory 
rrxit  that  the  business  of  the  govern- 
■w  was  well  conducted,  and  with  much 
!£»  nideness  than  is  usually  supposed. 
TW  commissioner*  ^«1«.  V;";i«^<^d  ^'^h 
■imofatories,    upon    which  they   exam- 


incd  the  jurors  of  the  shire  and  hun- 
dred, and  also  such  other  witnesses  as 
thev  thought  expedient. 

Hie  suDscribitur  inquistcio  terrarum 
<;^uomodo  Barones  Reges  inquirunt,  vide- 
licet, per  sacramentum  vicecomitis  Scirae 
et  omnium  Baronum  et  corum  Franci- 
genarum  et  ^  tocius  centuriatus — presbi- 
teri  propositi  VI  villani  uniuscujusque 
villae  ^  [sic]. — Deinde  quomodo  vocatur 
mansio,  quis  tenuit  eam  tempore  Regis 
Edwardi,  quis  modo  tenet,  quot  hiose, 
quot  cannicatz  in  domino  quot  homines, 
quot  villani,  quot  cotarii,  quot  servi, 
quot  liberi  homines,  quot  sochemanni, 
quantum  silvse,  ouantum  prati,  9U9t 
pascuorum,  quot  molidenae,  ouot  piscinae, 
quantum  est  additum  vel  ablatum,  quan- 
tum valebat  totum  simul;  et  quantum 
modo;  quantum  ibi  quisque  liber  homo 
vel  sochemanus  habuit  vel  habet.  Hoc 
totum  tripliciter,  scilicet  tempore  Regis 
iSdwardi;  et  quando  Rex  Willielmus 
dedit;  et  quomodo  sit  modo,  et  si  plus 
potest  haben  quam  habeatur.  Isti  ho- 
mines juraverunt  (then  follow  the  names). 
("  Inquisitio  Eliensis,"  p.  497;  Palgrave, 
ii,  A44.) 

*••  Brady,  whose  unfairness  always 
keeps  pace  with  his  ability,  pretends 
that  all  these  were  menial  officers  of  the 
king's   household.     But    notwithstanding 
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under  the  immediate  vassals  of  the  crown.  The  baptismal  names 
(there  are  rarely  any  others)  are  not  always  conclusive;  but,  on 
the  whole,  we  learn  by  a  little  practice  to  distinguish  the  Nor- 
man from  the  Anglo-Saxon.  It  would  be  manifest,  by  running 
the  eye  over  some  pages  of  this  list,  how  considerably  mistaken 
is  the  supposition  that  few  of  English  birth  held  entire  manors. 
Though  I  will  not  now  affirm  or  deny  that  they  were  a  majority, 
they  form  a  large  proportion  of  nearly  eight  thousand  mesne  ten- 
ants,^®^  who  are  summed  up  by  the  diligence  of  Sir  Henry  Ellis. 
And  we  may  presume  that  they  were  in  a  very  much  greater  pro- 
portion among  the  "  liberi  homines,"  who  held  lands,  subject  only 
to  free  services,  seldom  or  never  very  burdensome.  It  may  be 
added  that  many  Normans,  as  we  learn  from  history,  married 
English  heiresses,  rendered  so  frequently,  no  doubt,  by  the  vio- 
lent deaths  of  their  fathers  and  brothers,  but  still  transmitting 
ancient  rights,  as  well  as  native  blood,  to  their  posterity. 

This  might  induce  us  to  suspect  that,  great  as  the  spoliation 
must  appear  in  modem  times,  and  almost  completely  as  the  na- 
tion was  excluded  from  civil  power  in  the  Commonwealth,  there 
is  some  exaggeration  in  the  language  of  those  writers  who  rep- 
resent them  as  universally  reduced  to  a  state  of  penury  and 
servitude.  And  this  suspicion  may  be  in  some  degree  just.  Yet 
these  writers,  and  especially  the  most  English  in  feeling  of  them 
all,  M.  Thierry,  are  warranted  by  the  language  of  contemporary 
authorities.  An  important  passage  in  the  "  Dialogus  de  Scac- 
cario,"  written  toward  the  end  of  Henry  IITs  reign,  tends  greatly 
to  diminish  the  favourable  impression  which  the  Saxon  names 
of  so  many  mesne  tenants  in  '*  Doomsday  Book  "  would  create. 
If  we  may  trust  Gervase  of  Tilbury,  author  of  this  little  treatise, 
the  estates  of  those  who  had  borne  arms  against  William  were 
alone  confiscated,  though  the  others  were  subjected  to  the  feudal 
superiority  of  a  Norman  lord.  But  when  these  lords  abused  their 
power  to  dispossess  the  native  tenants,  a  clamour  was  raised 
by  the  English,  and  complaint  made  to  the  king;  by  whom 
it  was  ordered  (if  we  rightly  understand  a  passage  not  devoid  of 
obscurity)  that  the  tenant  might  make  a  bargain  with  his  lord, 
so  as  to  secure  himself  in  possession ;  but  that  none  of  the  Eng- 
lish should  have  any  right  of  succession,  a  fresh  agreement  with 
the  lord  being  required  on  every  change  of  tenancy.  The  Latin 
words  will  be  found  below.^*^®    This,  as  here  expressed,  suggests 

the  difficulty  of  disproving  these  gratui- 
tous suppositions,  it  is  pretty  certain 
that  many  of  the  English  proprietors  in 
"  Doomsday "  could  not  have  been  of 
this  description.  (See  pp.  99.  i53.  218, 
aiQ,  and  other  places.)  The  question, 
however,  was  not  worth  a  battle,  though 
it  makes  a  figure  in  the  controversy  of 
Normans    and     anti-Normans,     between 


Dugdale  and  Brady  on  the  one  side,  and 
Tyrrell,  Pctyt,  and  Attwood  on  the 
other. 

^<»T  Ellis's  introduction  to  "  Dooms- 
day," vol.  ii,  p.  811.  "The  tenants  in 
capite,  including  ecclesiastical  corpora- 
tions,  amounted  scarcely  to  1,400;  the  im- 
der-tenants  were  7,871." 

loe  Post  regni  conquisitionem,  post  ja»- 
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something  like  an  uncertain  relief  at  the  lord's  will,  and  paints 
the  condition  of  the  English  tenant  as  wretchedly  dependent. 
Bat  an  instrument  published  by  Spelman,  and  which  will  be 
bund  in  Wilkins,  "  Leg.  Ang.-Sax.,"  p.  287,  gives  a  more  favour- 
able view,  and  asserts  that  William  permitted  those  who  had 
taken  no  part  against  him  to  retain  their  lands,  though  it  appears 
by  the  very  same  record  that  the  Normans  did  not  much  regard 
the  royal  precept. 

But  whatever  may  have  been  the  legal  condition  of  the  Eng- 
lish mesne  tenant,  by  knight-service  or  socage  (for  the  case  of 
villeins  is,  of  course,  not  here  considered),  during  the  first  two 
Norman  reigns,  it  seems  evident  that  he  was  protected  by  the 
diarter  of  Henry  I  in  the  hereditary  possession  of  his  lands,  sub- 
ject only  to  a  "  lawful  and  just  relief  toward  his  lord."  For  this 
diarter  is  addressed  to  all  the  liege  men  of  the  crown,  "  French 
and  English  " ;  and  purports  to  abolish  all  the  evil  customs  by 
which  the  kingdom  had  been  oppressed,  extending  to  the  tenants 
of  the  barons  as  well  as  those  of  the  crown.  We  can  not  reason- 
ably construe  the  language  in  the  "  Dialogue  of  the  Exchequer  " 
as  if  in  that  late  age  the  English  tenant  had  no  estate  of  fee- 
simple.  If  this  had  been  the  case,  there  could  not  have  been 
the  difficulty,  which  he  mentions  in  another  place,  of  distin- 
guishing among  freemen  or  freeholders  (liberi  homines)  the  Nor- 
man blood  from  the  Englishman,  which  frequent  intermarriage 
had  produced.  He  must,  we  are  led  to  think,  either  have  copied 
swne  other  writer  or  made  a  careless  and  faulty  statement  of  his 
own.  But,  at  the  present,  we  are  only  considering  the  state  of 
the  English  in  the  reign  of  the  Conqueror.  And  here  we  have, 
on  the  one  hand,  a  manifest  proof  from  the  "  Doomsday  "  record 
that  they  retained  the  usufruct,  in  a  very  great  measure,  of  the 
land;  and  on  the  other,  the  strong  testimony  of  contemporary 
historians  to  the  spoliation  and  oppression  which  they  endured. 
It  seems,  on   the  whole,  most  probable  that,  notwithstanding 

tw  rebelliitm  »«brcr8ionein,  cum  rex 
•P*  rcfisqne  proccre*.  l.oca  nova  perlus; 
twent.  beta  est  inquwitio.  dihgens.  qui 
ifrvA  qui  contra  regem  m  bello  dimi- 
cates  per  fagmtn  •«  Mlyavcrant.  His 
ooaibos  et  item  hacredibus  corum  qui 
a  bdlo  occubuerant,  spes  omnis  terra- 
naa  et  fundonam  atque  redituura  quos 
ttte  potsederant,  praeclusa  est;  magnum 
<ttm<ne  reputabant  frui.  vitac  beneficio 
■MnimiciJ.  Venam  qui  vocati  ad  bcl- 
•«■  Decdum  conrc«e«n^  vel  familian- 
^  vel  quibualibet  necessanis  occupati 
•WiU  ion  tnteHuerant.  cum  t^ctu 
•oipom  derotis  obseqmis  gratiam  do- 
««aonim  poascdi«»ent  stne  spe  succes- 
*»».  filii  tantum  pro  volupUte  [sic.  vo- 
•""Wen  Mxcn  dominorum  possidere 
««P«niit  .ucccdcote  vcro  tempore  cum 
^■iaii  tais  odioai  paaaim  a  posseasioni- 

36 


bus  pellerentur,  nee  esset  qui  ablatis 
restituerit,  communis  indigenarum  ad 
regem  pervenit  querimonia,  quasi  sic 
omnibus  exosi  et  rebus  spoltatis  ad  alien- 
igenas  transire  cogerentur.  Communicato 
tantum  super  his  consilio,  decretum  est, 
ut  (^uod  a  dominis  suis  exigentibus 
meritis  interveniente  pactione  legitima 
poterant  obtinere,  illis  inviolabilis  jure 
concederentur  ;  czterum  autem  nomine 
successionis  a  temporibus  subactx  ^entis 
nihil    sibi    vindicarent.    .    .    .    Sic    igitur 

auisquis  de  gente  subacta  fundos  vel 
iquid  hujusmodi  possidet;  non  quod 
ratione  successionis  deberi  sibi  vide- 
batur,  adeptus  est;  sed  quod  solummodo 
meritis  suis  exigentibus,  vel  alioua  pac« 
tione  interveniente,  obtinuit.  ("Dial,  de 
Scaccario/*  c.  lo.) 
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innumerable  acts  of  tyranny,  and  a  general  exposure  to  con- 
tumely and  insolence,  they  did,  in  fact,  possess  what  they  are 
recorded  to  have  possessed  by  the  Norman  commissioners  of 
1085. 

The  vast  extent  of  the  Norman  estates  in  capite  is  apt  to  de- 
ceive us.  In  reading  of  a  baron  who  held  forty  or  fifty  or  one 
hundred  manors,  we  are  prone  to  fancy  his  wealth  something 
like  what  a  similar  estate  would  produce  at  this  day.  But  if 
we  look  at  the  next  words,  we  shall  continually  find  that  some 
one  else  held  of  him ;  and  this  was  a  holding  by  knight's  service, 
subject  to  feudal  incidents  no  doubt,  but  not  leaving  the  seig- 
niory very  lucrative,  or  giving  any  right  of  possessory  ownership 
over  the  land.  The  real  possessions  of  the  tenant  of  a  manor, 
whether  holding  in  chief  or  not,  consisted  in  the  demesne 
lands,  the  produce  of  which  he  obtained  without  cost  by  the 
labour  of  the  villeins,  and  in  whatever  other  payments  they 
might  be  bound  to  make  in  money  or  kind.  It  will  be  remem- 
bered, what  has  been  more  than  once  inculcated,  that  at  this 
time  the  villani  and  bordarii — that  is,  ceorls — were  not  like  the 
villeins  of  Bracton  and  Littleton,  destitute  of  rights  in  their 
property;  their  condition  was  tending  to  the  lower  stage,  and 
with  a  Norman  lord  they  were  in  much  danger  of  oppression; 
but  they  were  "  law-worthy,"  they  had  a  civil  status  (to  pass 
from  one  technical  style  to  another),  for  a  century  after  the 
conquest. 

Yet  I  would  not  extenuate  the  calamities  of  this  great  revo- 
lution, true  though  it  be  that  much  good  was  brought  out  of 
them,  and  that  we  owe  no  trifling  part  of  what  inspires  self- 
esteem  to  the  Norman  element  of  our  population  and  our  polity. 
England  passed  under  the  yoke;  she  endured  the  arrogance  of 
foreign  conquerors ;  her  children,  even  though  their  loss  in  rev- 
enue may  have  been  exaggerated,  and  still  it  was  enormous, 
became  a  lower  race,  not  called  to  the  councils  of  their  sover- 
eign, not  sharing  his  trust  or  his  bounty.  They  were  in  a  far 
different  condition  from  the  provincial  Romans  after  the  conquest 
of  Gaul,  even  if,  which  is  hardly  possible  to  determine,  their 
actual  deprivation  of  lands  should  have  been  less  extensive.  For 
not  only  they  did  not  for  several  reigns  occupy  the  honourable 
stations  which  sometimes  fell  to  the  lot  of  the  Roman  subject 
of  Clovis  or  Alaric,  but  they  had  a  great  deal  more  freedom 
and  importance  to  lose.  Nor  had  they  a  protecting  church  to 
mitigate  barbarous  superiority;  their  bishops  were  degraded 
and  in  exile;  the  footstep  of  the  invader  was  at  their  altars; 
their  monasteries  were  plundered,  and  the  native  monks  in- 
sulted. Rome  herself  looked  with  little  favour  on  a  church 
which  had  preserved  some  measure  of  independence.     Strange 
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contrast    to     the    triumphant    episcopate    of    the    Merovingian 
kings !  ^•^ 

Besides  the  severities  exercised  upon  the  English  after  every 
insurrection,  two  instances  of  William's  unsparing  cruelty  are 
well  known,  the  devastation  of  Yorkshire  and  of  the  New  Forest. 
In  the  former,  which  had  the  tyrant's  plea,  necessity,  for  its  pre- 
text, an  invasion  being  threatened  from  Denmark,  the  whole 
country  between  the  Tyne  and  the  Humber  was  laid  so  desolate 
that  for  nine  years  afterward  there  was  not  an  inhabited  village, 
and  hardly  an  inhabitant,  left ;  the  wasting  of  this  district  having 
been  followed  by  a  famine,  which  swept  away  the  whole  popula- 
tion.^*® That  of  the  New  Forest,  though  undoubtedly  less  ca- 
lamitous in  its  effects,  seems  even  more  monstrous  from  the 
frivolousness  of  the  cause.^*^  He  afforested  several  other  tracts. 
And  these  favourite  demesnes  of  the  Norman  kings  were  pro- 
tected by  a  system  of  iniquitous  and  cruel  regulations,  called  the 
forest  laws,  which  it  became  afterward  a  great  object  with  the 
assertors  of  Hberty  to  correct.  The  penalty  for  killing  a  stag 
or  a  boar  was  loss  of  eyes ;  for  William  loved  the  great  game,  says 
the"  Saxon  Chronicle,"  as  if  he  had  been  their  father.^^* 

A  more  g^eneral  proof  of  the  ruinous  oppression  of  William 
the  Conqueror  may  be  deduced  from  the  comparative  condition 
of  the  EngHsh  towns  in  the  reign  of  Edward  the  Confessor,  and 
at  the  compilation  of  "  Doomsday."  At  the  former  epoch  there 
were  in  York  i  ,607  inhabited  houses,  at  the  latter  967 ;  at  the 
ionner  there  were  in  Oxford  721,  at  the  latter  243 ;  of  172  houses 


••The  oppression  of  the  English  dur- 
iof  the  first  reigns  after  the  conquest  is 
mj  described  by  the  Norman  historians 
d»«in»elves,  as  wcU  as  by  the  "  Saxon 
Chronicle."  Their  testimonies  are  well 
collected  by  M.  Thierry,  in  the  second 
Tolumc  of  nis   valuable   history. 

"•  Malmsbury.  p-  103;  Hoyeden,  p. 
4S»:0rderic.  Vitalis,  p.  .5«4-  The  desola- 
two  of  Yorkshire  continued  in  Malms- 
fcerys  time,  sixty  or  seventy  years  after- 
•wd;  nudum  omnium  solum  usque  ad 
^  etiam  tempus. 

"•Malmsbury.    p-    »i«-  ^,    ^, 

""  "Chron.  Saxon./*  p.  191-  M.  Thier- 
7  conjectures  that  these  severe  regula- 
rs had  a  deeper  motive  than  the  mere 
I*^*ervation  of  game,  and  were  intended 
^  prevent  the  English  from  assembling 
?  ara$  on  pretence  of  the  chase  (vol. 
'••  P-  n;).  But  perhaps  this  is  not  neces- 
'^-  We  know  that  a  disproportionate 
lereritj  has  often  guarded  the  beasts  and 
^nis  of  chase  fram   depredation. 

Allen  admits  C*  Edinburgh  Rev.," 
ttti,  *55)  that  the  forest  laws  seem  to 
^  Ken  enacted  by  the  king's  sole 
•Whority;  or,  as  vire  may  rather  say,  that 
*<y  were  considered  as  a  part  of  his 
P'^rotttive.  The  royal  forests  were  pro- 
*ctw  by  extraordinary  penalties  even 
kdoce  the  conquest-       '  The  royal  forests 


were  part  of  the  demesne  of  the  crown. 
They  were  not  included  in  the  territorial 
divisions  of  the  kingdom,  civil  or  eccle- 
siastical, nor  governed  by  the  ordinary 
courts  of  law,  but  were  set  apart  for 
the  recreation  and  diversion  of  tne  king, 
as  waste  lands,  which  he  might  use  and 
dispose  of  at  pleasure."  "  Forestae," 
says  Sir  Henry  Spelman,  "  nee  villas  pro- 
pria accepere,  nee  parochias,  nee  de  cor- 
pore  alicujus  comitatus  vel  episcopatus 
nabitx  sunt,  sed  extraneum  quiddam  et 
feris  datum,  ferino  jure,  non  civili,  non 
municipali,  frucbantur;  rcgem  in  omni- 
bus aj^noscentes  dominum  unicum  et  ex 
arbitno  disponentcm."  Mr.  Allen  quotes 
afterward  a  passafi^e  from  the  "  Dialogus 
dc  Sciccario,"  which  indicates  the  pecu- 
liarity of  the  forest  laws:  "  Forcstarum 
ratio,  poena  quoque  vel  absolutio  delin- 
quentium  in  cas,  sive  pecuniaria  fuerit 
sive  corporalis,  seorsim  ab  aliis  regni  ju- 
diciis  sccernitur,  et  solius  regis  arbitrio, 
vel  cujuslibet  familiaris  ad  hoc  specialiter 
dcputati  subjicitur.  Legibus  quidem  pro- 
priis  subsistit;  quas  non  communi  re^ni 
jure,  sed  voluntaria  principum  institu- 
tione  subnixas  dicunt."  The  forests 
were,  to  use  a  word  in  rather  an  op- 
posite sense  to  the  usual,  an  oasis  of 
despotism  in  the  midst  of  the  old  com- 
mon law. 
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in  Dorchester,  loo  were  destroyed;  of  243  in  Derby,  103;  of  • 
487  in  Chester,  205.  Some  other  towns  had  suffered  less,  but 
scarcely  any  one  fails  to  exhibit  marks  of  a  decayed  population. 
As  to  the  relative  numbers  of  the  peasantry  and  value  of  lands 
at  these  two  periods,  it  would  not  be  easy  to  assert  anything  with- 
out a  laborious  examination  of  "  Doomsday  Book."  ^^* 

The  demesne  lands  of  the  crown,  extensive  and  scattered  over 
every  county,  were  abundantly  sufficient  to  support  its  dignity 
and  magnificence ;  ***  and  William,  far  from  wasting  this  revenue 
by  prodigal  grants,  took  care  to  let  them  at  the  highest  rate  to 
farm,  little  caring  how  much  the  cultivators  were  racked  by  his 
tenants.*"  Yet  his  exactions,  both  feudal  and  in  the  way  of 
tallage  from  his  burgesses  and  the  tenants  of  his  vassals,  were 
almost  as  violent  as  his  confiscations.  No  source  of  income  was 
neglected  by  him,  or  indeed  by  his  successors,  however  trifling, 
unjust,  or  unreasonable.  His  revenues,  if  we  could  trust  Orderi- 
cus  Vitalis,  amounted  to  1,060/.  a  day.  This,  in  mere  weight 
of  silver,  would  be  equal  to  nearly  1.200,000/.  a  year  at  present. 
But  the  arithmetical  statements  of  these  writers  are  not  im- 
plicitly to  be  relied  upon.  He  left  at  his  death  a  treasure  of 
60,000/.,  which,  in  conformity  to  his  dying  request,  his  successor 
distributed  among  the  church  and  poor  of  the  kingdom,  as  a 
feeble  expiation  of  the  crimes  by  which  it  had  been  accumu- 
lated ;  **•  an  act  of  disinterestedness  which  seems  to  prove  that 
Rufus,  amid  all  his  vices,  was  not  destitute  of  better  feelings 
than  historians  have  ascribed  to  him.  It  might  appear  that  Wil- 
liam had  little  use  for  his  extorted  wealth.  By  the  feudal  consti- 
tution, as  established  during  his  reign,  he  commanded  the  service 
of  a  vast  army  at  his  own  expense,  either  for  domestic  or  conti- 
nental warfare.  But  this  was  not  sufficient  for  his  purpose ;  like 
other  tyrants,  he  put  greater  trust  in  mercenary  obedience.  Some 
of  his  predecessors  had  kept  bodies  of  Danish  troops  in  pay; 
partly  to  be  secure  against  their  hostility,  partly  from  the  con- 
venience of  a  regular  army,  and  the  love  which  princes  bear  to 
it.  But  William  carried  this  to  a  much  greater  length.  He  had 
always  stipendiary  soldiers  at  his  command.  Indeed,  his  army  at 
the  conquest  could  not  have  been  swollen  to  such  numbers  by 
any  other  means.  They  were  drawn,  by  the  allurement  of  high 
pay,  not  from  France  and  Brittany  alone,  but  Flanders,  Ger- 
many, and  even  Spain.    When  Canute  of  Denmark  threatened 

^"  The       population        recorded        in  »»» "  Chron.   Saxon.,"   p.    188. 

'*  Doomsday      is  about  183,000;  which,  in  ^"  Huntingdon,     p.     371.       Ordericus 

round  numbers,  allowing  tor  women  and  Vitalis    puts    a    long    penitential    speech 

children,  may  be  called  about  a  million.  into   William's   mouth   on   his   deatn-bed 

(Ellis's     introduction     to     "  Doomsday,"  (p.  66).     Though  this  may  be  his  inven* 

▼o^;  »'  P-  5"-)  tion,   yet   facts   seem   to   show   the  com- 

y*  They    consisted    of    1,422    manors.  punction  of  the  tyrant's  conscience. 
(Littleton^  "  Henry  II,"  vol.  ii,  p.  a88.) 
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in  invasion  in  1085,  William,  too  conscious  of  his  own  tyranny 
to  use  the  arms  of  his  English  subjects,  collected  a  mercenary 
iorcc  so  vast  that  men  wondered,  says  the  **  Saxon  Chronicler," 
iiow  the  country  could  maintain  it.  This  he  quartered  upon  the 
people,  according  to  the  proportion  of  their  estates.* ^^ 

Whatever  may  be  thought  of  the  Anglo-Saxon  tenures,  it 
is  certain  that  those  of  the  feudal  system  were  thoroughly  estab- 
lished in  Cngland  under  the  Conqueror.  It  has  been  observed, 
in  another  part  of  this  work,  that  the  rights,  or  feudal  incidents, 
of  wardship  and  marriage  were  more  common  in  England  and 
Nomiandy  than  in  the  rest  of  France.  They  certainly  did  not 
exist  in  the  former  before  the  conquest ;  but  whether  they  were 
ancient  customs  of  the  latter  can  not  be  ascertained,  unless  we 
had  more  incontestable  records  of  its  early  jurisprudence.  For 
the  "  Great  Customary  "  of  Normandy  is  a  compilation  as  late 
as  the  reign  of  Richard  Cceur-de-Lion,  when  the  laws  of  Eng- 
land might  have  passed  into  a  country  so  long  and  intimately 
connected  with  it.  But  there  appears  reason  to  think  that  the 
seizure  of  the  lands  in  wardship,  the  selling  of  the  heiress  in  mar- 
riage, were  ori^nally  deemed  rather  acts  of  violence  than  con- 
foimable  to  law.  For  Henry  Fs  charter  expressly  promises  that 
the  mother,  or  next  of  kin,  shall  have  the  custody  of  the  lands 
as  well  as  person  of  the  heir."®  And  as  the  charter  of  Henry  II 
refers  to  and  confirms  that  of  his  grandfather,  it  seems  to  follow 
that  what  is  called  guardianship  in  chivalry  had  not  yet  been 
established.  At  least  it  is  not  till  the  assize  of  Clarendon,  con- 
finned  at  Northampton  in  ii76,"'  that  the  custody  of  the  heir 
b  clearly  reserved  to  the  lord.  With  respect  to  the  right  of  con- 
senting to  the  marriage  of  a  female  vassal,  it  seems  to  have  been, 
as  I  have  elsewhere  observed,  pretty  general  in  feudal  tenures. 
But  the  sale  of  her  person  in  marriage,  or  the  exaction  of  a  sum 
of  money  in  lieu  of  this  scandalous  tyranny,  was  only  the  law 
<rf  England,  and  was  not  perhaps  fully  authorized  as  such  till  the 
statute  of  Merton  in  1236. 

One  innovation  made  by  William  upon  the  feudal  law  is 
very  deserving  of  attention.  By  the  leading  principle  of  feuds, 
an  oath  of  fealty  was  due  from  the  vassal  to  the  lord  of  whom 
he  immediately  held  his  land,  and  to  no  other.  The  King  of 
France,  long  after  this  period,  had  no  feudal  and  scarcely  any 
royal  authority  over  the  tenants  of  his  own  vassals.  But  William 
received  at  Salisbury,  in  1085,  the  fealty  of  all  landholders  in 
England,  both  those  who  held  in  chief  and  their  tenants ;  "®  thus 

"'"Chron-   Saxon.,"  p.  185;  Ingulfua,  similiter    se    contineant    ergi    filioa    vel 

f.  ya,  iilias     vcl     uxores     hominum     meorum. 

"•Teme  ct  libcromm  custos  crit  sive  ('*  Lc{re«»  Anglo-Saxonicae,"  p.  234.) 

teor,  srre  alius  propinquorutn,  qui  justua  "•  *'  Leges  Anglo-Saxonicae,"  p.  330. 

•■tdebebit:  et  firaecipio  ot  baronea  mei  ^^"Chron.  Saxon.,"  p.  187.    The  oath 
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breaking  in  upon  the  feudal  compact  in  its  most  essential  attri- 
bute, the  exclusive  dependence  of  a  vassal  upon  his  lord.  And 
this  may  be  reckoned  among  the  several  causes  which  prevented 
the  continental  notions  of  independence  upon  the  crown  from 
ever  taking  root  among  the  English  aristocracy. 

The  best  measure  of  William  was  the  establishment  of  public 
peace.  He  permitted  no  rapine  but  his  own.  The  feuds  of  pri- 
vate revenge,  the  lawlessness  of  robbery,  were  repressed.  A  girl 
laden  with  gold,  if  we  believe  some  ancient  writers,  might  have 
passed  safely  through  the  kingdom.*^^  But  this  was  the  tran- 
quility of  an  imperious  and  vigilant  despotism,  the  degree  of 
which  may  be  measured  by  these  effects,  in  which  no  improve- 
ment of  civilization  had  any  share.  There  is  assuredly  nothing 
to  wonder  at  in  the  detestation  with  which  the  English  long 
regarded  the  memory  of  this  tyrant.*^^  Some  advantages  un- 
doubtedly, in  the  course  of  human  affairs,  eventually  sprang  from 
the  Norman  conquest.  The  invaders,  though  without  perhaps 
any  intrinsic  superiority  in  social  virtues  over  the  native  Eng- 
lish, degraded  and  barbarous  as  these  are  represented  to  us,  had 
at  least  that  exterior  polish  of  courteous  and  chivalric  manners, 
and  that  taste  for  refinement  and  magnificence,  which  serve  to 
elevate  a  people  from  mere  savage  rudeness.  Their  building^, 
sacred  as  well  as  domestic,  became  more  substantial  and  elegant. 
The  learning  of  the  clergy,  the  only  class  to  whom  that  word 
could  at  all  be  applicable,  became  infinitely  more  respectable 
in  a  short  time  after  the  conquest.  And  though  this  may  by 
some  be  ascribed  to  the  general  improvements  of  Europe  in  that 
point  during  the  twelfth  century,  yet  I  think  it  was  partly  owing 
to  the  more  free  intercourse  with  France,  and  the  closer  depend- 
ence upon  Rome,  which  that  revolution  produced.  This  circum- 
stance was,  however,  of  no  great  moment  to  the  English  of  those 
times,  whose  happiness  could  hardly  be  effected  by  the  theologi- 
cal reputation  of  Lanfranc  and  Anselm.  Perhaps  the  chief 
benefit  which  the  natives  of  that  generation  derived  from  the 
government  of  William  and  his  successors,  next  to  that  of  a 
more  vigilant  police,  was  the  security  they  found  from  inva- 
sion on  the  side  of  Denmark  and  Norway.  The  high  repu- 
tation of  the  Conqueror  and  his  sons,  with  the  regular  organi- 
zation   of   a    feudal    militia,    deterred    those    predatory    armies 


of  alleffiance  or  fealty,  for  they  were  in 
spirit  the  same,  had  been  due  to  the  king 
before  the  conquest;  we  find  it  among 
the  laws  of  Edmund.  (Allen's  "  In- 
quiry," p.  68.)  It  was  not,  therefore,  like- 
ly that  William  would  surrender  such  a 
tic  upon  his  subjects.  But  it  had  also 
been  usual  in  France  under  Charlemagne, 
and   perhaps  later. 

"»  "  Chron.  Saxon.,"  p.   iqo:  M.  Paris, 
p.  10.    I  will  not  omit  one  other  circum- 


stance, apparently  praiseworthy,  which 
Ordericus  mentions  of  William  that  he 
tried  to  learn  English,  in  order  to  render 
justice  by  understanding  every  man's 
complaint,  but  failed  on  account  of  hit 
advanced  age  (p.  520).  This  was  in  the 
early  part  of  his  reign,  before  the  reluc- 
tance of  the  English  to  submit  had  ex- 
asperated  his   disposition. 

»"  W.  Malmsb..  praef.  ad  1.  iii. 
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which  had  brought  such  repeated  calamity  on  England  in  for- 
mer  times. 

The  system  of  feudal  policy,  though  derived  to  England  from 
a  French  source,  bore  a  very  different  appearance  in  the  two 
countries.  France,  for  about  two  centuries  after  the  house  of 
Capet  had  usurped  the  throne  of  Charlemagne's  posterity,  could 
hardly  be  deemed  a  regular  confederacy,  much  less  an  entire 
monarchy.  But  in  England  a  government,  feudal  indeed  in  its 
form,  but  arbitrary  in  its  exercise,  not  only  maintained  subordina- 
tion, but  almost  extinguished  liberty.  Several  causes  seem  to 
have  conspired  toward  this  radical  difference.  In  the  first  place, 
a  kingdom  comparatively  small  is  much  more  easily  kept  under 
control  than  one  of  vast  extent.  And  the  fiefs  of  Anglo-Norman 
barons  after  the  conquest  were  far  less  considerable,  even  rela- 
tively to  the  size  of  the  two  countries,  than  those  of  France. 
The  Earl  of  Chester  held,  indeed,  almost  all  that  county ;  ^^^  the 
Earl  of  Shrewsbury,  nearly  the  whole  of  Salop.  But  these  do- 
mains bore  no  comparison  with  the  dukedom  of  Guienne  or 
the  county  of  Toulouse.  In  general,  the  lordships  of  William's 
barons,  whether  this  were  owing  to  policy  or  accident,  were  ex- 
ceedingly dispersed.  Robert,  Earl  of  Moreton,  for  example, 
the  most  richly  endowed  of  his  followers,  enjoyed  two  hundred 
and  forty-eight  manors  in  Cornwall,  fifty-four  in  Sussex,  one 
hundred  and  ninety-six  in  Yorkshire,  ninety-nine  in  Northamp- 
tonshire, besides  many  in  other  counties."*  Estates  so  disjoined, 
however  immense  in  their  aggregate,  were  ill  calculated  for  sup- 
porting a  rebellion.  It  is  observed  by  Madox  that  the  knight's 
fees  of  almost  every  barony  were  scattered  over  various  counties. 
In  the  next  place,  these  baronial  fiefs  were  held  under  an 
acttial  derivation  from  the  crown.  The  great  vassals  of  France 
had  usurped  their  dominions  before  the  accession  of  Hugh  Capet, 
and  barely  submitted  to  his  nominal  sovereignty.  They  never 
intended  to  yield  the  feudal  tributes  of  relief  and  aid,  nor  did 
some  of  them  even  acknowledge  the  supremacy  of  his  royal  juris- 
diction. But  the  Conqueror  and  his  successors  imposed  what 
conditions  they  would  upon  a  set  of  barons  who  owed  all  to  their 
grants ;  and  as  mankind's  notions  of  right  are  generally  founded 
upon  prescription,  these  peers  grew  accustomed  to  endure  many 
burdens,  reluctantly  indeed,  but  without  that  feeling  of  injury 


"*This  was,  upon  the  whole,  more 
14e  a  great  French  fief  than  any  English 
earldom  Hugh  dc  Abnncis.  nephew  of 
^'Jlliam  I  had  barons  of  his  own,  one 
<rf  whom  held  forty-six  and  another  thir- 
ty manors-  Chester  was  first  called  a 
ewnty  palatine  under  Henry  T I;  but  it 
previously  possessed  all  reealian  rights 
<rf  jnrisijiction.  After  the  forfeitures  of 
*e  house    of    Montgomery,    it   acquired 


all  the  country  between  the  Mersey  and 
Ribble.  Several  eminent  men  inherited 
the  earldom ;  but  upon  the  death  of  the 
most  distinguished,  Ranulf,  in  1232,  it 
fell  into  a  female  line,  and  soon  escheated 
to  the  crown.  (Dugdale's  "  Baronage/* 
p.  45:  Littleton's  "Henry  II,"  vol.  li, 
p.  218J 

»"  Dugdale*s  "  Baronage,"  p.  25. 
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which  would  have  resisted  an  attempt  to  impose  them  upon  the 
vassals  of  the  French  crown.  For  the  same  reasons  the  barons 
of  England  were  regularly  summoned  to  the  g^eat  council,  and 
by  their  attendance  in  it,  and  concurrence  in  the  measures  which 
were  there  resolved  upon,  a  compactness  and  unity  of  interest 
were  given  to  the  monarchy  which  were  entirely  wanting  in  that 
of  France. 

We  may  add  to  the  circumstances  that  rendered  the  crown 
powerful  during  the  first  century  after  the  conquest  an  extreme 
antipathy  of  the  native  English  toward  their  invaders.  Both 
William  Rufus  and  Henry  I  made  use  of  the  former  to  strengthen 
themselves  against  the  attempts  of  their  brother  Robert,  though 
they  forgot  their  promises  to  the  English  after  attaining  their 
object.^**  A  fact  mentioned  by  Ordericus  Vi talis  illustrates  the 
advantage  which  the  government  found  in  this  national  ani- 
mosity. During  the  siege  of  Bridgenorth,  a  town  belonging  to 
Robert  de  Belesme,  one  of  the  most  turbulent  and  powerful  of 
the  Norman  barons,  by  Henry  I  in  1 102,  the  rest  of  the  nobility 
deliberated  together,  and  came  to  the  conclusion  that  if  the  king 
could  expel  so  distinguished  a  subject,  he  would  be  able  to  treat 
them  all  as  his  servants.  They  endeavoured,  therefore,  to  bring 
about  a  treaty;  but  the  English  part  of  Henry's  army,  hating 
Robert  de  Belesme  as  a  Norman,  urged  the  king  to  proceed 
with  the  siege ;  which  he  did,  and  took  the  castle.^** 

Unrestrained,  therefore,  comparatively  speaking,  by  the  aris- 
tocratic principles  which  influenced  other  feudal  countries,  the 
administration  acquired  a  tone  of  rigour  and  arbitrariness  under 
William  the  Conqueror  which,  though  sometimes  perhaps  a  little 
mitigated,  did  not  cease  during  a  century  and  a  half.  For  the 
first  three  reigns  we  must  have  recourse  to  historians;  whose 
language,  though  vague,  and  perhaps  exaggerated,  is  too  uni- 
form and  impressive  to  leave  a  doubt  of  the  tyrannical  character 
of  the  government.  The  intolerable  exactions  of  tribute,  the 
rapine  of  purveyance,  the  iniquity  of  royal  courts,  are  contin- 
ually in  their  mouths.  "  God  sees  the  wretched  people,"  says 
the  "  Saxon  Chronicler,"  "  most  unjustly  oppressed ;  first  they 
are  despoiled  of  their  possessions,  then  butchered.  This  was  a 
grievous  year  (1124).  Whoever  had  any  property  lost  it  by 
heavy  taxes  and  unjust  decrees."  "^  The  same  ancient  chronicle, 
which  appears  to  have  been  continued  from  time  to  time  in 
the  abbey  of  Peterborough,  frequently  utters  similar  notes  of 
lamentation. 

"•W.  Malmsbunr.  pp.  lao  et  156:  R.  »""Chron.  Saxon.,"  p.  2aa     Non  fa- 

Hoveden,    p.   461 ;       Chron.   Saxon./'  p.  cile  potest  narrari   miseria,    says    Roffer 

*^;-  T^       y^  ..  o    .         ^T  ..  ?*.  Hoveden,  quam  sustinuit  illo  tempore 

"•  Dtt    Chesne,       Scnpt    Norman./'  [circ.  ann.  1103]  terra  Anglonun  propter 

P-  8o7«  regiaa  exactiones  (p.  470). 
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From  the  reign  of  Stephen,  the  miseries  of  which  are  not 
to  my  immediate  purpose,  so  far  as  they  proceeded  from  anarchy 
and  intestine  war,'^®  we  are  able  to  trace  the  character  of  govern- 
ment by  existing  records.^^®  These,  digested  by  the  industrious 
Madox  into  his  '*  History  of  the  Exchequer,"  give  us  far  more 
insight  into  the  spirit  of  the  constitution,  if  we  may  use  such  a 
word,  than  all  our  monkish  chronicles.  It  was  not  a  sanguinary 
despotism.  Henry  H  was  a  prince  of  remarkable  clemency;  and 
none  of  the  Conqueror's  successors  were  as  grossly  tyrannical 
as  himself.  But  the  system  of  rapacious  extortion  from  their 
subjects  prevailed  to  a  degree  which  we  should  rather  expect 
to  find  among  Eastern  slaves  than  that  high-spirited  race  of 
Normandy  whose  renown  then  filled  Europe  and  Asia.  The 
right  of  wardship  was  abused  by  selling  the  heir  and  his  land 
to  the  highest  bidder.  That  of  marriage  was  carried  to  a  still 
grosser  excess.  The  Kings  of  France,  indeed,  claimed  the  pre- 
rogative of  forbidding  the  marriage  of  their  vassals'  daughters 
to  such  persons  as  they  thought  ijnfriendly  or  dangerous  to  them- 
selves; but  I  am  not  aware  that  they  ever  compelled  them  to 
marry,  much  less  that  they  turned  this  attribute  of  sovereignty 
into  a  means  of  revenue.  But  in  England,  women  and  even  men, 
simply  as  tenants  in  chief,  and  not  as  wards,  fined  to  the  crown 
for  leave  to  marry  whom  they  would,  or  not  to  be  compelled 
to  marry  any  other."®  Towns  not  only  fined  for  original  grants 
of  franchises,  but  for  repeated  confirmations.  The  Jews  paid 
exorbitant  sums  for  every  common  right  of  mankind,  for  protec- 
tion, for  justice.  In  return  they  were  sustained  against  their 
Christian  debtors  in  demands  of  usury,  which  superstition  and 
tyranny  rendered  enormous."^  Men  fined  for  the  king's  good- 
will, or  that  he  would  remit  his  anger,  or  to  have  his  mediation 
nvith  their  adversaries.  Many  fines  seem,  as  it  were,  imposed 
in  sport,  if  we  look  to  the  cause ;  though  their  extent,  and  the 
solemnity  with  which  they  were  recorded,  prove  the  humour 
to  have  been  differently  relished  by  the  two  parties.  Thus  the 
Bishop  of  Winchester  paid  a  tun  of  good  wine  for  not  remind- 
ing the  king  Qohn)  to  give  a  girdle  to  the  Countess  of  Albe- 

"•The  following  simple  picture  of  that 
"fign  from  the  "  Saxon  Chronicle  "  may 
^  worth    inserting:    "The    nobles    and 
Iwshops    built     castles,    and    filled    them 
fitJi  devilish    and    wicked   men,   and  op- 
pr«sed  the  people,  cruelly  torturing  men 
•or  their    money.       They    imposed    taxes 
npon    tonms.     and,     when    they    had    ex- 
hausted them   of  everything,  set  them  on 
^e.    You    miirht    travel   a  day   and    not 
M  one  man    livins  in  a  town,  nor  any 
^d  in  cultivation.      Never  did  the  coun- 
tfy  laffer  greater   evils.     If  two  or  three 
*"«  were  seen    riding  up  to  a  town,  all 
iu  inhabitants     1«^^    *^*   taking   them   for 


plunderers.  And  this  lasted,  growing 
worse  and  worse,  throughout  Stephen's 
reign.  Men  said  openly  that  Christ  and 
his  saints  were  asleep  '    (p.  239). 

^**  The  earliest  record  m  the  Pipe  of- 
fice is  that  which  Madox,  in  conformity 
to  the  usage  of  others,  cites  by  the  name 
of  Magnum  Rotulum  quinto  Stephani. 
But  in  a  particular  dissertation,  subjoined 
to  his  "  History  of  the  Exchequer,"  he 
inclines,  though  not  decisively,  to  refer 
this  record  to  the  reign  of  Henry  I. 

*••  Madox,  c.   10. 

"» Id.,  c.  7. 
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marie ;  and  Robert  de  Vaux  five  best  palfreys,  that  the  same  king 
might  hold  his  peace  about  Henry  PineFs  wife.  Another  paid 
four  marks  for  leave  to  eat  (pro  licentia  comedendi).  But  of  all 
the  abuses  which  deformed  the  Anglo-Norman  government,  none 
was  so  flagitious  as  the  sale  of  judicial  redress.  The  king,  we 
are  often  told,  is  the  fountain  of  justice ;  but  in  those  ages  it  was 
one  which  gold  alone  could  unseal.  Men  fined  to  have  right 
done  them ;  to  sue  in  a  certain  court ;  to  implead  a  certain  per- 
son; to  have  restitution  of  land  which  they  had  recovered  at 
law.^'^  From  the  sale  of  that  justice  which  every  citizen  has  a 
right  to  demand,  it  was  an  easy  transition  to  withhold  or  deny 
it.  Fines  were  received  for  the  king's  help  against  the  adverse 
suitor — that  is,  for  perversion  of  justice,  or  for  delay.  Some- 
times they  were  paid  by  opposite  parties,  and,  of  course,  for  op- 
posite ends.  These  were  called  counter-fines  ;  but  the  money  was 
sometimes,  or,  as  Lord  Littleton  thinks,  invariably,  returned  to 
the  unsuccessful  suitor.^'* 

Among  a  people  imperfectly  civilized  the  most  outrageous 
injustice  toward  individuals  may  pass  without  the  slightest  notice, 
while  in  matters  affecting  the  community  the  powers  of  govern- 
ment are  exceedingly  controlled.  It  becomes,  therefore,  an  im- 
portant question  what  prerogative  these  Norman  kings  were 
used  to  exercise  in  raising  money  and  in  general  legislation.  By 
the  prevailing  feudal  customs  the  lord  was  entitled  to  demand 
a  pecuniary  aid  of  his  vassals  in  certain  cases.  These  were,  in 
England,  to  make  his  eldest  son  a  knight,  to  marry  his  eldest 
daughter,  and  to  ransom  himself  from  captivity.  Accordingly, 
when  such  circumstances  occurred,  aids  were  levied  by  the  crown 
upon  its  tenants,  at  the  rate  of  a  mark  or  a  pound  for  every 
knight's  fee."*  These  aids,  being  strictly  due  in  the  prescribed 
cases,  were  taken  without  requiring  the  consent  of  Parliament.  Es- 
cuage,  which  was  a  commutation  for  the  personal  service  of  mili- 
tary tenants  in  war,  having  rather  the  appearance  of  an  indulgence 
than  an  imposition,  might  reasonably  be  levied  by  the  king."' 
It  was  not  till  the  charter  of  John  that  escuage  became  a  parlia- 
mentary assessment;  the  custom  of  commuting  service  having 
then  grown  general,  and  the  rate  of  commutation  being  variable. 


k 


"*  Madox,  chaps.   12  and  13. 

*"  The  most  opposite  instances  of 
these  exactions  are  well  selected  from 
Madox  by  Hume,  appendix  ii.  upon 
which  account  I  have  gone  less  into  de- 
tail than  would  otherwise  have  been 
necessary. 

*»*  The  reasonable  aid  was  fixed  by  the 
statute  of  Westminster  I,  3  Edward  T, 
c.  36,  at  twenty  shillings  for  every 
knight's  fee.  and  as  much  for  every  20/. 
value  of  land  held  by  socage.  The  aid 
pour  fair  fitz  chevalier  might  be  raised 
when  he  entered  into  his  fifteenth  year; 


pour  fille  marier,  when  she  reached  the 
age  of  seven. 

"*  Fit  interdum,  ut  imminente  vel  in* 
surgente  in  regnum  hostium  machina- 
tione,  decemat  rex  de  singulis  fcodis 
militum  summam  aliquam  sotvi.  marcam 
scilicet,  vel  libram  unam;  unde  milittbus 
stipcndia  vel  donativa  succedant.  Mavult 
enim  princeps  stipendiarios  quAm  do- 
mesticos  bellicis  exponere  casibus.  Hacc 
itaque  summa,  ouia  nomine  scutorum 
solvitur,  scutagium  nominatur.  ("  Dia- 
loarus  de  Scaccario,"  ad  finem;  Mndox. 
"  Hist.  Exchequer,"  p.  25,  edit,  in  folio.) 
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None  but  military  tenants  could  be  liable  for  escuage,*'*  but 
the  inferior  subjects  of  the  crown  were  oppressed  by  tallages. 
The  demesne  lands  of  the  king  and  all  royal  towns  were  liable 
to  tallage ;  an  imposition  far  more  rigorous  and  irregular  than, 
those  which  fell  upon  the  gentry.  Tallages  were  continually 
raised  upon  different  towns  during  all  the  Norman  reigns  with- 
out the  consent  of  Parliament,  which  neither  represented  them 
nor  cared  for  their  interests.  The  itinerant  justices  in  their  cir- 
cuit usually  set  this  tax.  Sometimes  the  tallage  was  assessed  in 
gross  upon  a  town,  and  collected  by  the  burgesses;  sometimes 
individually  at  the  judgment  of  the  justices.  There  was  an  appeal 
from  an  excessive  assessment  to  the  barons  of  the  exchequer. 
Inferior  lords  might  tallage  their  own  tenants  and  demesne  towns, 
though  not,  it  seems,  without  the  king's  permission.^*^  Customs 
upon  the  import  and  export  of  merchandise,  of  which  the  prisage 
of  wine — that  is,  a  right  of  taking  two  casks  out  of  each  vessel — 
seems  the  most  material,  were  immemorially  exacted  by  the 
crown.  There  is  no  appearance  that  these  originated  with  Par- 
liament.*'® Another  tax,  extending  to  all  the  lands  of  the  king- 
dom, was  Danegeld,  the  ship-money  of  those  times.  This  name 
had  been  originally  given  to  the  tax  imposed  under  Ethelred  II, 
in  order  to  raise  a  tribute  exacted  by  the  Danes.  It  was  after- 
ward applied  to  a  permanent  contribution  for  the  public  defence 
against  the  same  enemies.  But  after  the  conquest  this  tax  is  said 
to  have  been  only  occasionally  required ;  and  the  latest  instance 
on  record  of  its  payment  is  in  the  20th  of  Henry  II.  Its  imposi- 
tion appears  to  have  been  at  the  king's  discretion.*^' 

The  right  of  general  legislation  was  undoubtedly  placed  in 
the  king,  conjointly  with  his  great  council,**®  or,  if  the  expression 
be  thought  more  proper,  with  their  advice.  So  little  opposition 
was  found  in  these  assemblies  by  the  early  Norman  kings  that 
they  gratified  their  own  love  of  pomp,  as  well  as  the  pride  of 
their  barons,  by  consulting  them  in  every  important  business. 
But  the  limits  of  legislative  power  were  extremely  indefinite. 
New  laws,  like  new  taxes,  affecting  the  community,  required  the 
sanction  of  that  assembly  which  was  supposed  to  represent  it ;  but 
there  was  no  security  for  individuals  against  acts  of  prerogative, 
which  we  should  justly  consider  as  most  tyrannical.  Henry  IT, 
the  best  of  these  monarchs,  banished  from  England  the  relations 
and  friends  of  Becket,  to  the  number  of  four  hundred.  At  an- 
other time  he  sent  over  from  Normandy  an  injunction  that  all 

"•  The  tenant  in  capite  was  entitled  to  the  Customs  "   in   Hargrave's  "  Tracts," 

be  rdmbursed    what    would   have    been  vol.  i^p.  116. 

b»  tscuzge  by  his  vassals  even  i!  he  per-  >••  Henr.    Huntingdon,    1.    v,    p.    205 ; 

fenned  oersonal  service.    (Madox,  c.  16.)  "Dialogus  de  Scaccario"  c.  11;  Madox,  c. 

•"For    the    important   subject   of   tal-  17;   Littleton's  "Henry  II,"  vol.  ii,  p.  170. 
Ia«es.  see  Madox.  c.   17.  ,    „  ^       .  **f  Glanvil,    '•  Prologus   ad    Tractatum 

"•Madox,  c   18;  Hale's  "Treatise  on  de  Consuetud." 


548 


HALLAM'S  MIDDLE  AGES 


the  kindred  of  those  who  obeyed  a  papal  interdict  should  be  ban- 
ished and  their  estates  confiscated."' 

The  statutes  of  those  reigns  do  not  exhibit  to  us  many  pro- 
visions calculated  to  maintain  public  liberty  on  a  broad  and  gen- 
eral foundation.  And  although  the  laws  then  enacted  have  not 
all  been  preserved,  yet  it  is  unlikely  that  any  of  an  extensively 
remedial  nature  should  have  left  no  trace  of  their  existence.  We 
find,  however,  what  has  sometimes  been  called  the  Magna  Charta 
of  William  the  Conqueror,  published  by  Wilkins  from  a  docu- 
ment of  considerable  authority."*  "  We  will,  enjoin,  and  g^ant," 
says  the  king,  *'  that  all  freemen  of  our  kingdom  shall  enjoy  their 
lands  in  peace,  free  from  all  tallage,  and  from  every  unjust  ex- 
action, so  that  nothing  but  their  service  lawfully  due  to  us  shall 
be  demanded  at  their  hands." '"  The  laws  of  the  Conqueror, 
found  in  Hoveden,  are  wholly  different  from  those  in  Ingulfus, 
and  are  suspected  not  to  have  escaped  considerable  interpola- 
tion."* It  is  remarkable  that  no  reference  is  made  to  this  con- 
cession of  William  the  Conqueror  in  any  subsequent  charter. 
A  charter  of  Henry  I,  the  authenticity  of  which  is  undisputed, 
though  it  contains  nothing  specially  expressed  but  a  remission 
of  unreasonable  reliefs,  wardships,  and  other  feudal  burdens,'** 
proceeds  to  declare  that  he  gives  his  subjects  the  laws  of  Edward 
the  Confessor,  with  the  emendations  made  by  his  father  with 
consent  of  his  barons."*    The  charter  of  Stephen  not  only  con- 


**>  Hoveden.  p  496;  Littleton,  vol.  11, 
p.  5J0.  The  latter  savs  that  this  edict 
must  have  been  framed  by  the  king  with 
the  advice  and  assent  of  his  council. 
But  if  he  means  his  sreat  council,  I 
can  not  suppose  that  all  the  barons  and 
tenants  in  capite  could  have  been  duly 
summoned  to  a  council  held  beyond  seas. 
Some  English  barons  might  doubtless 
have  been  with  the  king,  as  at  Vemeuil 
in  1 176,  where  a  mixed  assembly  of 
English  and  French  enacted  laws  for 
both  countries.  (Benedict.  Abbas  apud 
Hume.)  So  at  Northampton,  in  1165, 
several  Norman  barons  voted;  nor  is  any 
notice  taken  of  this  as  irregular.  (Fitz 
Stephen,  ibid.)  So  unfixed,  or  rather 
unformed,  were  all  constitutional  prin* 
ciples.     [Note  X.] 

'«[Notc  XI.] 

^**  Volumus  etiam,  ac  firmiter  praecipi- 
mus  et  concedimus,  ut  omnes  liberi  ho- 
mines totius  monarchiae  praedicti  regni 
nostri  habeant  et  teneant  terras  suas  et 
possessiones  suas  benij  et  in  pace,  liberi 
ab  omni  exactione  injusta,  et  ab  omni 
tallagio,  ita  quod  nihil  ab  iis  exigatur 
vel  capiatur,  nisi  servitium  suum  libe- 
rum,  quod  de  jure  nobis  facere  debent,  et 
faccre  tenentur;  et  prout  statutum  est  iis, 
et  illis  a  nobis  datum  et  concessum  jure 
haereditario  in  perpetuum  per  commune 
concilium  totius  regni  nostri  praedicti. 

***Sclden,  ad  Eadmerum.  Hody 
("  Treatise  on  Convocations  "  p.  249)  in- 


fers from  the  great  alterations  visible  on  the 
face  of  these  laws  that  they  were  altered 
from  the  French  original  by  Glanvil. 

**•  Wilkins,  p.  234.  The  accession  of 
Henry  inspired  hopes  into  the  English 
nation  which  were  not  well  realized. 
His  marriage  with  Matilda,  "  of  the 
rightful  English  kin,"  is  mentioned  with 
apparent  pleasure  by  the  Saxon  chroni- 
cler under  the  year  iioo.  And  in  a  frag- 
ment of  a  Latin  treatise  on  the  Engliui 
laws,  praising  them  with  a  genuine  feel- 
ing, and  probably  written  in  the  earlier 
Eart  of  Henry's  reign,  the  author  extols 
is  behaviour  toward  the  people,  in  con- 
trast with  that  of  preceding  times,  and 
bears  explicit  testimony  to  the  confirma- 
tion and  amendment  of  Edward's  laws 
by  the  Conqueror  and  by  the  reigning 
kmg-;-Qui  non  solum  legem  regis  Ead- 
wardi  nobis  reddidit,  quam  omni  gaudi- 
orum  delectatione  suscepimus,  sed  beati 
patris  ejus  emendationibus  roboratam 
propriis  institutionibus  honestavit.  See 
Cooper  on  "  Public  Records  "  (vol.  ii.  p. 
423) f  in  which  venr  useful  collection  the 
whole  fra^ent  (for  the  first  time  in 
England)  is  published  from  a  Cottonian 
manuscript.  Henry  ceased  not,  accord- 
ing to  the  "  Saxon  Chronicle,'*  to  lay 
on  many  tributes.  But  it  is  reasonable 
to  suppose  that  tallages  on  towns  and  on 
his  demesne  tenants,  at  that  time  legal, 
were  reckoned  among  them. 

^^A  great  impression  is  said  to  have 
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firms  that  of  his  predecessor,  but  adds,  in  fuller  terms  than  Henry 
had  used,  an  express  concession  of  the  laws  and  customs  of  Kd- 
ward.^*'  Henry  II  is  silent  about  these,  although  he  repeats 
the  confirmation  of  his  grandfather's  charter.^*®  The  people, 
however,  had  begun  to  look  back  to  a  more  ancient  standard  of 
law.  The  Norman  conquest,  and  all  that  ensued  upon  it,  had 
endeared  the  memory  of  their  Saxon  government.  Its  disorders 
were  forgotten,  or,  rather,  were  less  odious  to  a  rude  nation, 
than  the  coercive  justice  by  which  they  were  afterward  re- 
strained.^*** Hence  it  became  the  favourite  cry  to  demand  the 
laws  of  Edward  the  Confessor ;  and  the  Normans  themselves,  as 
they  grew  dissatisfied  with  the  royal  administration,  fell  into  these 
English  sentiments."^  But  what  these  laws  were,  or  more  prop- 
erly, perhaps,  these  customs  subsisting  in  the  Confessor's  age, 
was  not  very  distinctly  understood.^"*  So  far,  however,  was  clear, 
that  the  rigorous  feudal  servitude,  the  weighty  tributes  upon 
poorer  freemen,  had  never  prevailed  before  the  conquest.  In 
claiming  the  laws  of  Edward  the  Confessor,  our  ancestors  meant 
but  the  redress  of  grievances,  which  tradition  told  them  had  not 
always  existed. 

It  is  highly  probable,  independently  of  the  evidence  supplied 
by  the  charters  of  Henry  I  and  his  two  successors,  that  a  sense 
of  oppression  had  long  been  stimulating  the  subjects  of  so  arbi- 
trary a  government,  before  they  gave  any  demonstrations  of  it 
sufEciendy  palpable  to  find  a  place  in  history.  But  there  are 
certainly  no  instances  of  rebellion,  or  even,  as  far  as  we  know, 
of  a  constitutional  resistance  in  Parliament,  down  to  the  reign 
of  Richard  I.    The  revolt  of  the  Earls  of  Leicester  and  Norfolk 


been  made  on  the  barons  confederated 
against  John  by  the  production  of 
Henry  I*s  charter,  whereof  they  had 
been  ignorant.  (Matt.  Paris,  p.  212.) 
But  thS  conld  hardly  have  been  the  ex- 
isting charter,  for  reasons  alleged  by 
Bladcstone.       (Introduction     to     Magna 

»«WiIkins,     ••  Leges     Anglo-Saxon.," 

i^Id..  P-  318-     ^        .  ,  ,  .         , 

'•The  Saxon  chronicler  complains  of 
a  vitenagemot,  as  he  calls  it,  or  assizes, 
held  at  Leicester  in  1104.  where  forty- 
few  thieves  were  handed,  a  greater  num- 
ber than  was  ever  before  known;  it  was 
»id  that  many  suffered  unjustly  (p.  2^). 
Mr.  Tomer  translates  this  differently; 
but,  as  I  conceive,  without  attending  to 
the  spirit  of  the  context  ("  Hist,  of 
End.;*  vol.  i.  .p.   174.)  .  ^^  .       ^ 

"•The  distinction  between  the  two 
nations  was  pretty  well  obliterated  at 
the  end  of  Henry  II'»  reign,  as  we  learn 
from  the  '•  Dialogue  on  the  Exchequer, 
tlien  written  :  j*n»  cohabitantibus  An- 
tJids  et  Normannis,  et  alterutrum  ux- 
•rw  ducentibns  vcl  nubentibus,  sic  per^ 
miztx   sunt     nationes,    at    vix    discemi 


possit  hodie,  de  liberis  loquor,  quis  An- 
glicus,  auis  Normannus  sit  genere;  ex- 
ceptis  duntaxat  ascriptitiis  qui  villani 
dicuntur,  quibus  non  est  liberum  obstan- 
tibus  dominis  suis  a  sui  status  conditione 
discedere.  Eapropter  pene  quicunque 
sic  hodie  occisus  reperitur,  ut  murdrum 
punitur,  exceptis  his  quibus  certa  sunt 
ut  dixmus  servilis  conditionis  indicia  (p. 
a6).     fNote  XII.] 

^*^Non  quas  tulit,  sed  quas  observa- 
verit,  says  William  of  Malmsbury,  con- 
cerning the  Confessor's  laws.  Those 
bearing  his  name  in  Lambard  and  Wil- 
kins  are  evidently  spurious,  though  it 
may  not  be  easy  to  fix  upon  the  time 
when  they  were  forged.  Those  found  in 
Ingulf  us,  in  the  French  language^  are 
genuine,  though  translated  from  Latin, 
and  were  confirmed  by  William  the  Con- 
queror. Neither  of  these  collections, 
however,  can  be  thought  to  have  zny  re> 
lation  to  the  civil  liberty  of  the  subject 
It  has  been  deemed  more  rational  to  sup- 

f>ose  that  these  longings  for  Edward  s 
aws  were  rather  meant  for  a  mild  ad- 
ministration of  government,  free  from 
unjust  Norman  innovations,  than  any 
vrritten  and  definitive  system. 
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against  Hei^ry  II,  which  endangered  his  throne  and  compre- 
hended his  children  with  a  large  part  of  his  barons,  appears  not 
to  have  been  founded  even  upon  the  pretext  of  public  grievances. 
Under  Richard  I  something  more  of  a  national  spirit  began  to 
show  itself.  For  the  king  having  left  his  chancellor,  William 
Longchamp,  joint  regent  and  justiciary  with  the  Bishop  of  Dur- 
ham during  his  crusade,  the  foolish  insolence  of  the  former,  who 
excluded  his  coadjutor  from  any  share  in  the  administration,  pro- 
voked every  one  of  the  nobility.  A  convention  of  these,  the 
king's  brother  placing  himself  at  their  head,  passed  a  sentence 
of  removal  and  banishment  upon  the  chancellor.  Though  there 
might  be  reason  to  conceive  that  this  would  not  be  unpleasing 
to  the  king,  who  was  already  apprised  how  much  Longchamp 
had  abused  his  trust,  it  was  a  remarkable  assumption  of  power 
by  that  assembly,  and  the  earliest  authority  for  a  leading  prin- 
ciple of  our  constitution,  the  responsibility  of  ministers  to  Par- 
liament. 

In  the  succeeding  reign  of  John  all  the  rapacious  exactions 
usual  to  these  Norman  kings  were  not  only  redoubled,  but  min- 

fled  with  other  outrages  of  tyranny  still   more  intolerable."* 
hese,  too,  were  to  be  endured  at  the  hands  of  a  prince  utterly 
contemptible  for  his  folly  and  cowardice.     One  is  surprised  at 
the  forbearance  displayed  by  the  barons,  till  they  took  up  arms 
at  length  in  that  confederacy  which  ended  in  establishing  the 
Great  Charter  of  Liberties.    As  this  was  the  first  effort  toward 
'  a  legal  government,  so  is  it  beyond  comparison  the  most  impor- 
'  tant  event  in  our  history,  except  that  Revolution  without  which 
its  benefits  would  have  been  rapidly  annihilated.     The  constitu- 
tion of  England  has  indeed  no  single  date  from  which  its  dura- 
tion is  to  be  reckoned.    The  institutions  of  positive  law,  the  far 
more  important  changes  which  time  has  wrought  in  the  order 
of  society,  during  six  hundred  years  subsequent  to  the  Great 
Charter,  have  undoubtedly  lessened  its  direct  application  to  our 
present  circumstances.     But  it  is  still  the  keystone  of  English 
I  liberty.    All  that  has  since  been  obtained  is  little  more  than  as 
j  confirmation  or  commentary ;  and  if  every  subsequent  law  were 
!  to  be  swept  away,  there  would  still  remain  the  bold  features  that 
^distinguish  a  free  from  a  despotic  monarchy.     It  has  been  lately 
1  the  fashion  to  depreciate  the  value  of  Magna  Charta,  as  if  it  had 
]  sprung  from  the  private  ambition  of  a  few  selfish  barons,  and 
.  redressed  only  some  feudal  abuses.    It  is,  indeed,  of  little  impor- 
tance by  what  motives  those  who  obtained  it  were  guided.    The 
real  characters  of  men  most  distinguished  in  the  transactions 


i 


"«In  laojr  John  took  a  seventh  of  the  ed.   168^.)     But  his  insults  upon   the  no- 
movables    of   lay   and    spiritual    persons,  bility    in    debauching    their    wives     and 
canctis  murmurantibus,  sed  contradicere  daughters  were,  as  usually  hanoens    the 
LHon    audentibus.      (Matt    Paris,    p.    x86,  most  exasperating  provocation:  ' 
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oi  that  time  are  not  easily  determined  at  present.    Yet  if  we  bring 
these  ungrateful   suspicions  to  the  test,  they  prove  destitute  of 
all  reasonable  foundation.    An  equal  distribution  of  civil  rights 
to  all  classes  of  freemen  forms  the  peculiar  beauty  of  the  charter. 
In  this  just   solicitude  for  the  people,  and  in  the  moderation 
which  infringed  upon  no  essential  prerogative  of  the  monarchy, 
we  may  perceive  a  liberality  and  patriotism  very  unlike  the  selfish- 
ness which  is  sometimes  rashly  imputed  to  those  ancient  barons. 
And,  as  far  as  we  are  guided  by  historical  testimony,  two  great 
men,  the  pillars  of  our  Church  and  state,  may  be  considered 
as  entitled  beyond  the  rest  to  the  glory  of  this  monument — 
Stephen  Langton,  Archbishop  of  Canterbury,  and  William,  Earl 
of  Pembroke.     To  their  temperate  zeal  for  a  legal  government,! 
England  was  indebted  during  that  critical  period  for  the  twol 
greatest   blessings   that   patriotic   statesmen    could   confer:   the! 
establishment  of  civil  liberty  upon  an  immovable  basis,  and  the? 
preservation  of  national  independence  under  the  ancient  line  of 
sovereigns,  which  rasher  men  were  about  to  exchange  for  the 
dominion  of  France. 

By  the  Magna  Charta  of  John  reliefs  were  limited  to  a  cer- 
tain sum  according  to  the  rank  of  the  tenant,  the  waste  com- 
mitted by  guardians  in  chivalry  restrained,  the  disparagement  in 
matrimony  of  female  wards  forbidden,  and  widows  secured  from 
compulsory  marriage.  These  regulations,  extending  to  the  sub- 
vassals  of  the  crown,  redressed  the  worst  grievances  of  every 
military  tenant  in  England.  The  franchises  of  the  city  of  Lon- 
don and  of  all  towns  and  boroughs  were  declared  inviolable. 
The  freedom  of  commerce  was  guaranteed  to  alien  merchants. 
The  Court  of  Common  Pleas,  instead  of  following  the  king's 
person,  was  fixed  at  Westminster.  The  tyranny  exercised  in  the 
neighbourhood  of  royal  forests  met  with  some  check,  which  was 
hirther  enforced  by  the  Charter  of  Forests  under  Henry  III. 

But  the  essential  clauses  of  Magna  Charta  are  those  which 
protect  the  personal  liberty  and  property  of  all  freemen,  by  giv- 
ing security  from  arbitrary  imprisonment  and  arbitrary  spolia- 
tion. **  No  freeman  '*  (says  the  twenty-ninth  chapter  of  Henry 
IIFs  charter,  which,  as  the  existing  law,  I  quote  in  preference 
to  that  of  John,  the  variations  not  being  very  material)  "  shall 
be  taken  or  imprisoned,  or  be  disseized  of  his  freehold,  or  liber- 
ties, or  free  customs,  or  be  outlawed,  or  exiled,  or  any  otherwise 
destroyed ;  nor  will  we  pass  upon  him,  nor  send  upon  him,  but 
by  lawful  judgment  of  his  peers,  or  by  the  law  of  the  land.*'^' 

'""  Nisi    per     legale    judicium    parium  murrcr — others   to  the   process  of  attach- 

roorura,    vcl    pet-    legem    tcrrae.     Several  ment  for  contempt.     Certainly  there   arc 

^plana'tions    nave     been    offered    of    the  many   legal    procedures   besides    trial    by 

alternative  clause,    which   some  have   re-  jury   through   which   a   party's  goods  or 

fcfred   to   judgment    by    default   or    de-  person    may    be    taken.      But    one    may 
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We  will  sell  to  no  man,  we  will  not  deny  or  delay  to  any  man, 
justice  or  right"  It  is  obvious  that  these  words,  interpreted  by 
any  honest  court  of  law,  convey  an  ample  security  for  the  two 
main  rights  of  civil  society.  From  the  era,  therefore,  of  King 
John's  charter,  it  must  have  been  a  clear  principle  of  our  con- 
stitution that  no  man  can  be  detained  in  prison  without  trial. 
Whether  courts  of  justice  framed  the  writ  of  habeas  corpus  in 
conformity  to  the  spirit  of  this  clause,  or  found  it  already  in  their 
register,  it  became  from  that  era  the  right  of  every  subject  to 
demand  it.  That  writ,  rendered  more  actively  remedial  by  the 
statute  of  Charles  II,  but  founded  upon  the  broad  basis,  of 
Magna  Charta,  is  the  principal  bulwark  of  English  liberty ;  and 
if  ever  temporary  circumstances,  or  the  doubtful  plea  of  political 
necessity,  shall  lead  men  to  look  on  its  denial  with  apathy, 
the  most  distinguishing  characteristic  of  our  constitution  will  be 
effaced. 

As  the  clause  recited  above  protects  the  subject  from  any 
absolute  spoliation  of  his  freehold  rights,  so  others  restrain  the 
excessive  amercements  which  had  an  almost  equally  ruinous 
operation.  The  magnitude  of  his  offence,  by  the  fourteenth  clause 
of  Henry  Ill's  charter,  must  be  the  measure  of  his  fine ;  and  in 
every  case  the  contenement  (a  word  expressive  of  chattels  neces- 
sary to  each  man's  station,  as  the  arms  of  a  gentleman,  the  mer- 
chandise of  a  trader,  the  plough  and  wagons  of  a  peasant)  was 
exempted  from  seizure.  A  provision  was  made  in  the  charter 
of  John  that  no  aid  or  escuage  should  be  imposed,  except  in  the 
three  feudal  cases  of  aid,  without  consent  of  Parliament.  And 
this  was  extended  to  aids  paid  by  the  city  of  London.  But  the 
clause  was  omitted  in  the  three  charters  granted  by  Henry  III, 
though  Parliament  seem  to  have  acted  upon  it  in  most  part  of 
his  reign.  It  had,  however,  no  reference  to  tallages  imposed  upon 
towns  without  their  consent.  Fourscore  years  were  yet  to  elapse 
before  the  great  principle  of  parliamentary  taxation  was  explicitly 
and  absolutely  recognised. 

A  law  which  enacts  that  justice  shall  neither  be  sold,  denied, 
nor  delayed,  stamps  with  infamy  that  government  under  which 
it  had  become  necessary.  But  from  the  time  of  the  charter,  ac- 
cording to  Madox,  the  disgraceful  perversions  of  right,  which 


doubt  whether  these  were  in  contempla- 
tion of  the  framers  of  Magna  Charta. 
In  an  entry  of  the  charter  of  1217  by  a 
contemporary  hand,  preserved  in  a  book 
in  the  town-clerk's  office  in  London, 
called  "  Liber  Custumarum  ct  Rcgum  an- 
tiquorum,"  a  various  reading,  et  per 
legem  tcrrac,  occurs.  (Blackstonc  s  Char- 
ters, p.  42.)  And  the  word  vcl  is  so  fre- 
quently used  for  et  that  I  am  not 
wholly  free  from  a  suspicion  that  it  was 
to  intended  in  this  place.     The  meaning 


will  be  that  no  person  shall  be  disseized, 
etc.;  except  upon  a  lawful  cause  of  action 
or  mdictment  found  by  the  verdict  of  a 
jury.  This  really  seems  as  good  as  any 
of  the  disjunctive  interpretations,  but  I 
do  not  offer  it  with  much  confidence. 
,  But  perhaps  the  best  sense  of  the  dis- 
junctive will  be  perceived  by  remember- 
ing that  judicium  parium  was  generallv 
opposed  to  the  combat  or  the  ordemf. 
which  were  equally  lex  terrae. 
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arc  upon  record  in  the  rolls  of  the  exchequer,  became  less  fre- 
quent.^** 

From  this  era  a  new  soul  was  infused  into  the  people  of  Eng- 
land.   Her  liberties,  at  the  best  long  in  abeyance,  became  a  tan- 
gible possession,  and  those  indefinite  aspirations  for  the  laws 
of  Edward  the  Confessor  were  changed  into  a  steady  regard 
for  the  Great  Charter.    Pass  but  from  the  history  of  Roger  de 
Hoveden  to  that  of  Matthew  Paris,  from  the  second  Henry  to 
the  third,  and  judge  whether  the  victorious  struggle  had  not 
excited  an  energy  of  public  spirit  to  which  the  nation  was  before 
a  stranger.    The  strong  man,  in  the  sublime  language  of  Milton, 
was  aroused  from  sleep,  and  shook  his  invincible  locks.    Tyranny,  | 
indeed,  and  injustice  will,  by  all  historians  not  absolutely  servile,  j 
be  noted  with  moral  reprobation ;  but  never  shall  we  find  in  the  > 
English  writers  of  the  twelfth  century  that  assertion  of  positive*] 
and  national  rights  which  distinguishes  those  of  the  next  age,    ;. 
and  particularly  the  monk  of  St.  Alban's.    From  his  prolix  his-    « 
tory  we  may  collect  three  material  propositions  as  to  the  state  j 
of  die  English  constitution  during  the  long  reign  of  Henry  HI ; 
a  prince  to  whom  the  epithet  of  worthless  seems  best  applicable, 
and  who,  without  committing  any  flagrant  crimes,  was  at  once 
insincere,  ill-judging,  and  pusillanimous.     The  intervention  of 
snch  a  reign  was  a  very  fortunate  circumstance  for  public  liberty, 
which  might  possibly  have  been  crushed  in  its  infancy  if  an  Ed- 
ward had  immediately  succeeded  to  thi  throne  of  John. 

I.  The  Great  Charter  was  always  considered  as  a  fundamental 
law.  But  yet  it  was  supposed  to  acquire  additional  security  by 
frequent  confirmation.  This  it  received,  with  some  not  incon- 
siderable variation,  in  the  first,  second,  and  ninth  years  of  Henry's 
reign.  The  last  of  these  is  in  our  present  statute-book,  and  has 
never  received  any  alterations ;  but  Sir  E.  Coke  reckons  thirty- 
two  instances  wherein  it  has  been  solemnly  ratified.  Several  of 
these  were  during  the  reign  of  Henry  HI,  and  were  invariably 
purchased  by  the  grant  of, a  subsidy."*  This  prudent  accom- 
modation of  Parliament  to  the  circumstances  of  their  age  not  only 
made  the  law  itself  appear  more  inviolable,  but  established  that 
correspondence  between  supply  and  redress  which  for  some  cen- 
turies was  the  balance  spring  of  our  constitution.  The  charter, 
indeed,  was  often  grossly  violated  by  their  administration.  Even 
Hubert  de  Burgh,  of  whom  history  speaks  more  favourably  than 
of  Henry's  later  favourites,  though  a  faithful  servant  of  the  crown, 
seems,  as  is  too  often  the  case  with  such  men,  to  have  thought 
the  king's  honour  and  interest  concerned  in  maintaining  an  un- 
limited prerogative."*  The  government  was,  however,  much 
worse  administered  after  his  fall.     From  the  great  difficulty  of 

■•-Hift.  of  Eacdieqner,"  c  la.  »»Matt.  Pant.  p.  »7^  *"»Id.,  p.  164. 
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compelling  the  king  to  observe  the  boundaries  of  law,  the  Eng- 
lish clergy,  to  whom  we  are  much  indebted  for  their  zeal  in  behalf 
of  liberty  during  this  reign,  devised  means  of  binding  his  con- 
sience  and  terrifying  his  imagination  by  religious  sanctions.  The 
solemn  excommunication,  accompanied  with  the  most  awful 
threats,  pronounced  against  the  violators  of  Magna  Charta,  is 
well  known  from  our  common  histories.  The  king  was  a  party 
to  this  ceremony,  and  swore  to  observe  the  charter.  But  Henry 
III,  though  a  very  devout  person,  had  his  own  notions  as  to  the 
validity  of  an  oath  that  affected  his  power,  and  indeed  passed  his 
life  in  a  series  of  perjuries.  According  to  the  creed  of  that  age, 
a  papal  dispensation  might  annul  any  prior  engagement;  and 
he  was  generally  on  sufficiently  good  terms  with  Rome  to  obtain 
such  an  indulgence. 

2.  Though  the  prohibition  of  levying  aids  or  escuages  with- 
out consent  of  Parliament  had  been  omitted  in  all  Henry's  char- 
ters, yet  neither  one  nor  the  other  seem,  in  fact,  to  have  been 
exacted  at  discretion  throughout  his  reign.  On  the  contrary, 
the  barons  frequently  refused  the  aids,  or  rather  subsidies,  which 
his  prodigality  was  always  demanding.  Indeed,  it  would  prob- 
ably have  been  impossible  for  the  king,  however  frugal,  stripped 
as  he  was  of  so  many  lucrative  though  oppressive  prerogatives 
by  the  Great  Charter,  to  support  the  expenditure  of  govern- 
ment from  his  own  resources.  Tallages  on  his  demesnes,  and 
especially  on  the  rich  and  ill-affected  city  of  London,  he  im- 
posed without  scruple ;  but  it  does  not  appear  that  he  ever  pre- 
tended to  a  right  of  general  taxation.  We  may,  therefore,  take 
it  for  granted  that  the  clause  in  John's  charter,  though  not  ex- 
pressly renewed,  was  still  considered  as  of  binding  force.  The 
king  was  often  put  to  great  inconvenience  by  the  refusal  of  sup- 
ply; and  at  one  time  was  reduced  to  sell  his  plate  and  jewels, 
which  the  citizens  of  London  buying,  he  was  provoked  to  ex- 
claim with  envious  spite  against  their  riches,  which  he  had  not 
been  able  to  exhaust.'*^ 

3.  The  power  of  granting  money  must,  of  course,  imply  the 
power  of  withholding  it ;  yet  this  has  sometimes  been  little  more 
than  a  nominal  privilege.  But  in  this  reig^  the  English  Parlia- 
ment exercised  their  right  of  refusal,  or,  what  was  much  better, 
of  conditional  assent.  Great  discontent  was  expressed  at  the 
demand  of  a  subsidy  in  1237;  and  the  king  alleging  that  he  had 
expended  a  great  deal  of  money  on  his  sister's  marriage  with  the 
emperor,  and  also  upon  his  own,  the  barons  answered  that  he 
had  not  taken  their  advice  in  those  affairs,  nor  ought  they  to  share 
the  punishment  of  acts  of  imprudence  they  had  not  committed."* 

>"  M.   Paris,  p.  650.  poena?  participes,  qui  fuerant  a  culpa  im- 

*"  Quod  hapc  omnia  sine  consilio  fide-        munes  (p.  367). 
lium  suorum  facerat,  nee  dcbucrant  esse 
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In  1241,  a  subsidy  having  been  demanded  for  the  war  in  Poitou, 
the  barons  drew  up  a  remonstrance,  enumerating  all  the  grants 
they  had  made  on  former  occasions,  but  always  on  condition 
that  the  imposition  should  not  be  turned  into  precedent.    Their 
last  subsidy,  it  appears,  had  been  paid  into  the  hands  of  four 
barons,  who  were  to  expend  it  at  their  discretion  for  the  benefit 
of  the  king  and  kingdom ;  ^^^  an  early  instance  of  parliamentary 
control  over  public  expenditure.    On  a  similar  demand  in  1244 
the  king  was  answered  by  complaints  against  the  violation  of 
the  charter,  the  waste  of  former  subsidies,  and  the  maladministra- 
tion of  his  servants.***    Finally,  the  barons  positively  refused  any 
money ;  and  he  extorted  fifteen  hundred  marks  from  the  city  of 
London.     Some  years  afterward  they  declared  their  readiness 
to  burden  themselves  more  than  ever  if  they  could  secure  the 
observance  of  the  charter ;  and  requested  that  the  justiciary,  chan- 
cellor, and  treasurer  might  be  appointed  with  cons^t  of  Parlia- 
ment, according,  as  they  asserted,  to  ancient  custom,  and  might 
hold  their  ofHces  during  good  behaviour.^** 

Forty  years  of  mutual  dissatisfaction  had  elapsed  when  a 
signal  act  of  Henry's  improvidence  brought  on  a  crisis  which 
endangered  his  throne.  Innocent  IV,  out  of  mere  animosity 
against  the  family  of  Frederick  II,  left  no  means  untried  to  raise 
up  a  competitor  for  the  crown  of  Naples,  which  Manfred  had 
occupied.  Richard,  Earl  of  Cornwall,  having  been  prudent 
enough  to  decline  this  speculation,  the  Pope  offered  to  support 
Henry's  second  son.  Prince  Edmund.  Tempted  by  such  a  pros- 
pect, the  silly  king  involved  himself  in  irretrievable  embarrass- 
ments by  prosecuting  an  enterprise  which  could  not  possibly  be 
advantageous  to  England,  and  upon  which  he  entered  without 
the  advice  of  his  Parliament.  Destitute  himself  of  money,  he  was 
compelled  to  throw  the  expense  of  this  new  crusade  upon  the 
Pope;  but  the  assistance  of  Rome  was  never  gratuitous,  and 
Henry  actually  pledged  his  kingdom  for  the  money  which  she 
might  expend  in  a  war  for  her  advantage  and  his  own.^**     He 

»M.  Paris,  p.  5iS«       __     .         _    .  , 

»IA.  pp.  S63t  57*-.  Matthew  Pans  8 
^fuge  IS  particularly  uncourtly:  rex 
cwn  insUntissiin^.  ne  dicam  impudentis- 
««»ne.attxfliuin  pccuniarc  ab  lis  itcrum  pos- 
»«larct.  totics  !«««  «t  illusi.  contradixe- 
«nt  d  onanimiter  et  uno  ore  in  facie. 

"»De  cotnmani  consilio  regni.  sicut 
«b  utiqao  consucttifn  et  justum  (p.  778). 
This  was  not  so  fiT«*t  «« .  «njroachmcnt 
««  it  may  appear.  Ralph  de  Neville. 
Bithop  of  Chichester,  had  been  made 
thttcellor  in  i^a3.  »»»«»«»  totius  regni; 
'*><loe  scilicet  «'  °°"  dcponeretur  ab 
«m«  sigiJli  cuatodi  nisi  totius  regni  ordi- 
««>te  consensu  et  consiho  (p.  266).  Ac- 
*f<iin«lT  the  kioK  deinanding  the  great 
•«1  from   him     in     "36.    he    refused    to 


give  it  up,  alleging  that,  having  re- 
ceived it  in  the  general  council  of  the 
kingdom,  he  could  not  resign  it  without 
the  same  authority  (p.  36^).  And  the 
Parliament  of  1248  complained  that  the 
king  had  not  followed  the  steps  of  his 
predecessors  in  appointing  these  three 
great  officers  by  their  consent  (p.  646). 
What  had  been,  in  fact,  the  practice  of 
former  kings  I  do  not  know,  but  it  is 
not  likely  to  have  been  such  as  they 
represent.  Henrv,  however,  had  named 
the  Archbishop  ot  York  to  the  regency  of 
the  kingdom  during  his  absence  beyond 
seas  in  1242,  de  consilio  omnium  comitum 
et  baronum  nostrorum  et  omnium  fide- 
lium  nostrorum.  (Rymer,  tome  i.  p.  400.) 
i«  Id.,  p.  771. 
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did  not  even  want  the  effrontery  to  tell  Parliament  in  1257,  intro- 
ducing his  son  Edmund  as  King  of  Sicily,  that  they  were  bound 
for  the  repayment  of  fourteen  thousand  marks  with  interest.  The 
Pope  had  also,  in  furtherance  of  the  Neapolitan  project,  conferred 
upon  Henry  the  tithes  of  all  benefices  in  England,  as  well  as 
the  first  fruits  of  such  as  should  be  vacant."*  Such  a  concession 
drew  upon  the  king  the  implacable  resentment  of  his  clergy, 
already  complaining  of  the  cowardice  or  connivance  that  had 
during  all  his  reign  exposed  them  to  the  shameless  exactions 
of  Rome.  Henry  had  now  indeed  cause  to  regret  his  precipi- 
tancy. Alexander  IV,  the  reigning  pontiff,  threatened  him  not 
)  only  with  a  revocation  of  the  grant  to  his  son,  but  with  an  ex- 
!  communication  and  general  interdict,  if  the  money  advanced  on 
his  account  should  not  be  immediately  repaid,^'*  and  a  Roman 
agent  explained  the  demand  to  a  Parliament  assembled  in  Lon- 
don. The  §um  required  was  so  enormous,  we  are  told,  that  it 
struck  all  the  hearers  with  astonishment  and  horror.  The  nobil- 
ity of  the  realm  were  indignant  to  think  that  one  man's  supine 
folly  should  thus  bring  them  to  ruin.^*'  Who  can  deny  that 
measures  beyond  the  ordinary  course  of  the  constitution  were 
necessary  to  control  so  prodigal  and  injudicious  a  sovereign? 
Accordingly,  the  barons  insisted  that  twenty-four  persons  should 
be  nominated,  half  by  the  king  and  half  by  themselves,  to  reform 
the  state  of  the  kingdom.  These  were  appointed  on  the  meeting 
of  the  Parliament  at  Oxford,  after  a  prorogation. 

The  seven  years  that  followed  are  a  revolutionary  period, 
the  events  of  which  we  do  not  find  satisfactorily  explained  by 
the  historians  of  the  time."*  A  king  divested  of  prerogatives 
by  his  people  soon  appears  even  to  themselves  an  injured  party. 
And,  as  the  baronial  oligarchy  acted  with  that  arbitrary  temper 
which  is  never  pardoned  in  a  government  that  has  an  air  of 
usurpation  about  it,  the  royalists  began  to  gain  ground,  chiefly 
through  the  defection  of  some  who  had  joined  in  the  original 
limitations  imposed  on  the  crown,  usually  called  the  provisions 
of  Oxford.  An  ambitious  man,  confident  in  his  talents  and  popu- 
larity, ventured  to  display  too  marked  a  superiority  above  his 
fellows  in  the  same  cause.  But  neither  his  character  nor  the 
battles  of  Lewes  and  Evesham  fall  strictly  within  the  limits  of 
a  constitutional  history.     It  is,  however,  important  to  observe 


*•■  Rymcr,  p.  813. 

»•*  Rymer,  tome  i,  p.  632.  This  inau- 
spicious negotiation  for  Sicily,  which  is 
not  altogether  unlike  that  ot  James  I 
about  the  Soanish  match  in  its  folly,  bad 
success,  ana  the  dissatisfaction  it  occa- 
sioned at  home,  receives  a  good  deal  of 
illustration  from  documents  in  Rymer's 
collection. 

iM  Quantitas  pecuniae  ad  tantam  asc^- 
dit  summam,  ut  stuporem  simul  et  her- 


rorem  in  auribus  generaret  audientium. 
Doluit  i|ritur  nobiiitas  re^i,  se  unius 
hominis  ita  confundi  supina  simplicttate. 
(M.  Paris,  p.  827.) 

*••  The  best  account  of  the  provisions 
of  Oxford  in  1260  and  the  circumstances 
connected  with  them  is  found  in  the 
"  Burton  Annals."  (a  Gale,  XV  Scrip- 
tores,  p.  407.)  Many  of  these  provisions 
were  atterward  enacted  in  the  statute  of 
Marlebridge. 
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flat,  even  in  the  moment  of  success,  Henry  III  did  not  presume 
to  revoke  any  part  of  the  Great  Charter.  His  victory  had  been 
achieved  by  the  arms  of  the  English  nobility,  who  had,  gen- 
erally speaking,  concurred  in  the  former  measures  against  his 
government,  and  whose  opposition  to  the  Earl  of  Leicester's 
usurpation  was  compatible  with  a  steady  attachment  to  consti- 
tutional liberty.*'^ 

The  opinions  of  eminent  lawyers  are  undoubtedly,  where 
legislative  or  judicial  authorities  fail,  the  best  evidence  that  can 
be  adduced  in  constitutional  history.  It  will  therefore  be  satis- 
factory to  select  a  few  passages  from  Bracton,  himself  a  judge 
at  the  end  of  Henry  IIFs  reign,  by  which  the  limitations  of  pre- 
rogative by  law  will  clearly  appear  to  have  been  fully  established. 
"The  king,"  says  he,  "  must  not  be  subject  to  any  man,  but  to 
God  and  the  law;  for  the  law  makes  him  king.  Let  the  king, 
therefore,  give  to  the  law  what  the  law  gives  to  him,  dominion 
and  power;  for  there  is  no  king  where  will,  and  not  law,  bears 
rale."  *•*  "  The  king  "  (in  another  place)  "  can  do  nothing  on 
earth,  being  the  minister  of  God,  but  what  he  can  do  by  law; 
nor  is  what  is  said  "  (in  the  Pandects)  "  any  objection,  that  what- 
ever the  prince  pleases  shall  be  law ;  because  by  the  words  that 
follow  in  that  text  it  appears  to  design  not  any  mere  will  of  the 
[»ince,  but  that  which  is  established  by  the  advice  of  his  coun- 
cillors, the  king  giving  his  authority,  and  deliberation  being  had . 
upon  it."  *••  This  passage  is  undoubtedly  a  misrepresentation 
of  the  famous  lex  regia,  which  has  ever  been  interpreted  to  con- 
vey the  unlimited  power  of  the  people  to  their  emperors.*^®  But 
the  very  circumstance  of  so  perverted  a  gloss  put  upon  this  text 
is  a  proof  that  no  other  doctrine  could  be  admitted  in  the  law 
of  England.  In  another  passage  Bracton  reckons  as  superior 
to  the  king,  "  not  only  God  and  the  law,  by  which  he  is  made 
king,  but  his  court  of  earls  and  barons;  for  the  former  (com- 
itcs)  are  so  styled  as  associates  of  the  king,  and  whoever  has 
an  associate  has  a  master ;  "^  so  that,  if  the  king  were  without 
a  bridle — that  is,  the  law — ^they  ought  to  put  a  bridle  upon 
him."  ^"  Several  other  passages  in  Bracton  might  be  produced 
to  the  same  import ;  but  these  are  sufficient  to  demonstrate  the 
important  fact  that,  however  extensive  or  even  indefinite  might 
be  the  royal  prerogative  in  the  days  of  Henry  III,  the  law  was 
already  its  superior,  itself  but  made  part  of  the  law,  and  was 

'"The  Earl   of  Gloucester,  whose  per-  copied  from  Glanyil's  introduction  to  his 

toial  ooarrel     trith    Montfort   had   over-  treatise. 

*«>wn  the  baronial   oligarchy,  wrote  to  "•  See  Selden  ad  Fletam,  p.  1046. 

*«  king  in    1^67,    a^  provisiones  Oxoniae  >^  This  means,  I  suppose,  that  he  who 

tewri  h^t  t>cr  regnum  suum,  et  ut  pro-  acts  with  the  consent  of  others  must  be 

■tm  tihi  AAud    Evesham  de  facto  com-  in  some  degree  restrained  by  them:  but 

iKt    (mTS.    P"^*-  P-  850.)  it  is  ill  express«L 

"•  L  i    e-   8^  '"  L.   u,  C   id. 

«£  iSl  c.  9-     Tbcac  worda  are  nearly 
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ttiirvctii'.:^  »  rrrtagvxa  -jc  :iit  jcpaC  isyieiszDCJCL-'*  But  this 
^^^^vj^atrr^  *y/siC  oclj  be  tx^rriri  -B-rrin  oerratrn  "nrm^.  and.  how- 
^!rr*rr  ;/*:my.>>ak  it  nanj  bt  TOiCT  tiK3c^:r:-  was,  -mhesi  thus  under- 
tl/xyi  ;ai»<d  4tfisaic^  tKX.  iitrkxr  scJca-c^TTg,  aaoognpariltSc  with  the 
k^Uiittir^  i/yv*Ttdjg7ny  oi  Pacriiaizjtan. 

In  ^y/nf^yrmitv  m-hh  the  srsiiesn  oi  FTasoe  and  other  feudal 
tfy/untn^^  there  was  one  stancmg  cocnn'i.  winch  assisted  the 
Kiui(h  of  Eo^iand  an  the  coilectioa  and  nsanag^eznent  of  their 
f^rvrTKUt,  the  administration  of  justice  to  suitors,  and  the  despatch 
fA  all  j/tiMic  }AihiruAi.  This  was  styled  the  kind's  oouitp  and  held 
in  hi%  f^alace,  ^/r  wherever  he  m-as  personally  present.  It  was 
c//rn|x/ved  ^/f  the  jfrcat  oflScers :  the  chief  justiciary.*"  the  chan- 
cj:lV/r,  the  constable,  marshal,  chamberlain,  steward,  and  treas- 
urer, with  any  others  whom  the  kin^  might  appoint.  Of  this 
ffreat  ornirt  there  was,  as  it  seems,  from  the  beginning,  a  particu- 
lar f/ranch,  in  which  all  matters  relating  to  the  revenue  were 
exclusively  transacted.  This,  though  composed  of  the  same  per- 
%im%,  yet,  txring  held  in  a  different  part  of  the  palace,  and  for 
different  business,  was  distinguished  from  the  Icing's  corut  by 
the  name  <A  the  exchequer ;  a  separation  which  became  complete 
when  civil  picas  were  decided  and  judgments  recorded  in  this 
,  MX'ond  court.'^* 


*''*  Allm  hs«  pmnud  out  that  the  king 
n$ig\tt  h«ye  hem  nued  in  hi*  own  cotirtt. 
l)kr  ime  lA  hi*  %yx\i\ec\%,  until  the  reign 
ol  Kdwufd  I,  who  introduced  the  method 
iA  •uing  hy  petitifm  of  riffht:  and  in  the 
"  Vrar  TJwk  </f  Kdward  HI  '*  one  of  the 
judgr«  MX*  t(t«t  he  ha«  teen  a  writ  be- 
ginning, IVccific  Henry  regi  Angliae. 
Tir«<;ton,  however,  expreMly  asserts  the 
CMintrary*  a*  Mr.  Alien  owns,  so  that 
w«  m%f  reckon  this  rather  doubtful. 
Hraeton  h««  some  remarkable  words 
wliirli  1  have  omitted  to  quote:  after  he 
liMs  liroMdly  asserted  that  the  king  has 
no  sutirrior  hut  fiod,  and  that  no  remedy 
i'«n  tie  had  by  law  against  him,  he  pro- 
frrds:  Nisi  sit  qui  dicat,  quod  univer- 
sita*  regni  et  baronagium  suum  hoc 
ilMcrre  driieant  et  possint  in  curia  ipsius 
rrgis.  liy  curia  we  must  here  under- 
stNiid  Parliament,  and  not  the  law 
oourfa. 

"♦  M.  Paris,  p.  701. 

"•  The  chief  Justiciary  was  the  great- 
#»t  subject  in  Kngland.  Itesides  presid- 
ing in  the  king's  court  and  in  the  ex- 
rhequrr.  hr  was  originally,  by  virtue  of 
his  oflice,  the  regent  of  the  kingdom 
during  the  absence  of  the  sovereign, 
which,  till  the  loss  of  Normandy,  oc- 
rurrrd  very  frequently.  Writs,  at  such 
limm,  ran  in  his  name,  and  were  tested 
by  hint.  (Madox.  "Hist,  of  Kxcheq.," 
p.  i(v.)  Hi*  appointment  upon  these  tem- 
poraiy  ucoaaions  was  expressed,  ad  cus- 


todiendum  loco  nostro  terram  nostram 
Angliae  et  paoem  regni  nostri;  and  all 
persons  were  enjoined  to  obey  him 
tanquam  justitiario  nostro.  (Rymer,  tome 
i,  p.  181.)  Sometimes,  however,  the  king 
issued  his  own  writ  de  ultra  mare.  The 
first  time  when  the  dignity  of  this  office 
was  impaired  was  at  the  death  of  John, 
when  the  justiciary,  Hubert  de  Burgh, 
being  besieged  in  Dover  Castle,  those 
who  proclaimed  Henry  III  at  Gloucester 
constituted  the  Earl  of  Pembroke  gov- 
ernor of  the  king  and  kingdom,  Hubert 
still  retaining  his  office.  This  is  errone- 
ously suted  by  Matthew  Paris,  who  has 
misled  Spelman  in  his  "Glossary*';  but 
the  truth  appears  from  Hubert's  answer 
to  the  articles  of  charge  against  him,  and 
from  a  record  in  Madox's  "  Hist,  of 
Exch.,"  c.  21,  note  A,  wherein  the  Earl 
of  Pembroke  is  named  rector  regis  et 
regni,  and  Hubert  de  Burgh  iusticiarv. 
In  1241  the  Archbishop  of  York  was  ap- 
pointed to  the  regency  during  Henry  s 
absence  in  Poitou,  without  the  title  of 
justiciary.  (Rymer,  tome  i,  p.  4x0.)  Still 
the  office  was  so  considerable  that  the 
barons  who  met  in  the  Oxford  Parlia- 
ment of  1258  insisted  that  the  justiciary 
should  be  annually  chosen  with  their  ap- 
probation. But  the  subsequent  successes 
of  Henry  prevented  this  being  estab- 
lished, and  Edward  I  discontinued  the 
office  altogether. 

^^"  For    much    information    about    the 
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It  is  probable  that  in  the  age  next  after  the  conquest  few 
causes  in  which  the  crown  had  no  interest  were  carried  before 
the  royal  tribunals,  every  man  finding  a  readier  course  of  justice 
in  the  manor  or  county  to  which  he  belonged."^  But  by  degrees 
this  supreme  jurisdiction  became  more  familiar ;  and,  as  it  seemed 
less  liable  to  partiality  or  intimidation  than  the  provincial  courts, 
suitors  grew  willing  to  submit  to  its  expensiveness  and  incon- 
venience. It  was  obviously  the  interest  of  the  king's  court  to 
give  such  equity  and  steadiness  to  its  decisions  as  might  encour- 
age this  disposition.  Nothing  could  be  more  advantageous  to 
the  king's  authority,  nor,  what  perhaps  was  more  immediately 
regarded,  to  his  revenue,  since  a  fine  was  always  paid  for  leave 
to  plead  in  his  court,  or  to  remove  thither  a  cause  commenced 
below.  But  because  few,  comparatively  speaking,  could  have 
recourse  to  so  distant  a  tribunal  as  that  of  the  king's  court,  and 
perhaps  also  on  account  of  the  attachment  which  the  English 
felt  to  their  ancient  right  of  trial  by  the  neighbouring  freehold- 
ers, Henry  II  established  itinerant  justices  to  decide  civil  and 
criminal  pleas  within  each  county.^^®  This  excellent  institu- 
tion is  referred  by  some  to  the  twenty-second  year  of  that  prince, 
but  Madox  traces  it  several  years  higher.^^*  We  have  owed  to  it 
the  uniformity  of  our  common  law,  which  would  otherwise  have 
been  split,  like  that  of  France,  into  a  multitude  of  local  customs ; 
and  we  still  owe  to  it  the  assurance,  which  is  felt  by  the  poorest 
and  most  remote  inhabitant  of  England,  that  his  right  is  weighed 
by  the  same  incorrupt  and  acute  understanding  upon  which  the 
decision  of  the  highest  questions  is  reposed.  The  justices  of 
assize  seem  originally  to  have  gone  their  circuits  annually ;  and 
as  part  of  their  duty  was  to  set  tallages  upon  royal  towns,  and 
superintend  the  collection  of  the  revenue,  we  may  be  certain 
that  there  could  be  no  long  interval.  This  annual  visitation  was 
expressly  confirmed  by  the  twelfth  section  of  Magna  Charta, 
which  provides  also  that  no  assize  of  novel  disseizin,  or  mort 
d'ancestor,  should  be  taken  except  in  the  shire  where  the  lands 
in  controversy  lay.  Hence  this  clause  stood  opposed,  on  the 
one  hand,  to  the  encroachments  of  the  king's  court,  which  might 
otherwise,  by  drawing  pleas  of  land  to  itself,  have  defeated  the 


Caria  Regis,  and  especially  this  branch 
of  H,  the  student  ot  our  constitutional 
hinory  should  have  recourse  to  Madox's 
"History  of  the  Exchequer,"  and  to  the 
"Dialogus  de  Scaccario/*  written  in  the 
•^rae  of  Henry  II  by  Richard.  Bishop  of 
Fy.  though  commonly  ascribed  to  Ger- 
Taie  of  Tilbury.  This  treatise  he  will  find 
cbjotned  to  Madox's  work.    [Note  XIII.] 

'"  Omnia  causa  terminetur  comitatu, 
Td  bundredo,  vel  halimptp  socam  haben- 
tiam.    ("  Leges  Henr.  I.     c.  o.) 

>» "  Dialogus   de   Scaccano,*'  p.  38. 


^  /»  "  Hist,  of  Exchequer,"  c.  iii.  Lord 
Littleton  thinks  that  this  ifI%titution 
may  have  been  adopted  in  imitation  of 
Louis  VI,  who  half  a  century  before  had 
introduced  a  similar  regulation  in  his 
domains.  ("  Hist,  of  Henry  II,"  vol.  ii, 
p.  ao6.)  Justices  in  eyre,  or.  as  we  now 
call  them,  of  assize,  were  sometimes  com- 
missioned in  the  reign  of  Henry  I 
(Hardy's  introduction  to  "Qose  Rolls.") 
They  do  not  appear  to  have  gone  their 
circuits  regularly  before  22  Henry  II 
(1176). 
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suitor's  right  to  a  jury  from  the  vicinage ;  and  on  the  other,  to 
those  of  the  feudal  aristocracy,  who  Imted  any  interference  of 
the  crown  to  chastise  their  violations  of  law,  or  control  their 
own  jurisdiction.  Accordingly,  while  the  confederacy  of  barons 
against  Henry  III  was  in  its  full  power,  an  attempt  was  made  to 
prevent  the  regular  circuits  of  the  judges.*** 

Long  after  the  separation  of  the  exchequer  from  the  king's 
court,  another  branch  was  detached  for  the  decision  of  private 
suits.  This  had  its  beginning,  in  Madox's  opinion,  as  early  as 
the  reign  of  Richard  !.*•*  But  it  was  completely  established  by 
Magna  Charta.  "  Common  Pleas,"  it  is  said  in  the  fourteenth 
clause,  "  shall  not  follow  our  court,  but  be  held  in  some  certain 
place."  Thus  was  formed  the  Court  of  Common  Bench  at  West- 
minster, with  full,  and,  strictly  speaking,  exclusive  jurisdiction 
over  all  civil  disputes,  where  neither  the  king's  interest,  nor  any 
matter  savouring  of  a  criminal  nature,  was  concerned.  For  of 
such  disputes  neither  the  court  of  king's  bench,  nor  that  of  ex- 
chequer, can  take  cognizance,  except  by  means  of  a  legal  fic- 
tion, which,  in  the  one  case,  supposes  an  act  of  force,  and,  in  the 
other,  a  debt  to  the  crown. 

The  principal  officers  of  state,  who  had  originally  been  effect- 
ive members  of  the  king's  court,  began  to  withdraw  from  it, 
after  this  separation  into  three  courts  of  justice,  and  left  their 
places  to  regular  lawyers,  though  the  treasurer  and  chancellor 
of  the  exchequer  have  still  seats  on  the  equity  side  of  that  court, 
a  vestige  of  its  ancient  constitution.  It  would,  indeed,  have  been 
difficult  for  men  bred  in  camps  or  palaces  to  fulfil  the  ordinary 
functions  of  judicature  under  such  a  system  of  law  as  had  grown 
up  in  England.  The  rules  of  legal  decision,  among  a  rude  peo- 
ple, are  always  very  simple,  not  serving  much  to  guide,  far  less 
to  control,  the  feelings  of  natural  equity.  Such  were  those  which 
prevailed  among  the  Anglo-Saxons,  requiring  no  subtler  intel- 
lect, or  deeper  learning,  than  the  earl  or  sheriff  at  the  head  of 
his  county  court  might  be  expected  to  possess.  But  a  great 
change  was  wrought  in  about  a  century  after  the  conquest.  Our 
English  lawyers,  prone  to  magnify  the  antiquity,  like  the  other 
merits  of  their  system,  are  apt  to  carry  up  the  date  of  the  com- 
mon law,  till,  like  the  pedigree  of  an  illustrious  family,  it  loses 
itself  in  the  obscurity  of  ancient  time.    Even  Sir  Matthew  Hale 


*••  Tusticiarii  regis  Angltae,  qui  dicuntur 
itinens,  misai  Hcrfordiam  pro  suo  cxe- 
quendo  officio  rcpelluntur,  allegantibus 
his  qui  regi  adversabantur,^  ipsos  contri 
'  formam  provisionum  Oxonise  nupc*"  ^ac- 
tanim  venisse.  (*'  Chron.  Nic.  Trivet.." 
A.  D.  1260.)  I  forget  where  I  found  this 
quotation. 

»»  "  Hist,  of  Exchequer,"  c.  19.  Jus- 
tices of  the  bench  are  mentionc<l  several 
yean  before  Magna  Charta.    But  Madox 


thinks  the  chief  justiciary  of  England 
mig^ht  preside  in  the  two  courts,  as  well 
as  m  the  exchequer.  After  the  erection 
of  the  Common  Bench  the  style  of  the 
superior  court  began  to  alter.  Tt  ceased 
by  degrees  to  be  called  the  king's  court. 
Pleas  were  said  to  be  held  coram  regc,  or 
coram  rege  ubicunque  fuerit.  And  thus 
the  court  of  king's  bench  was  formed 
out  of  the  remains  of  the  ancient  ctiria 
regis. 
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does  not  hesitate  to  say  that  its  origin  is  as  undiscoverable  as 
that  of  the  Nile.    But  though  some  features  of  the  common  law 
may  be  distinguishable  in  Saxon  times,  while  our  limited  knowl- 
edge prevents  us  from  assigning  many  of  its  peculiarities  to  any 
determinable  period,  yet  the  general  character  and  most  essentia 
parts  of  the  system  were  of  much  later  growth.    The  laws  of  the 
Anglo-Saxon  kings,  Madox  truly  observes,  are  as  different  from 
those  collected  by  Glanvil  as  the  laws  of  two  different  nations. 
The  pecuniary  compositions  for  crimes,  especially  for  homicide, 
which  run  through  the  Anglo-Saxon  code  down  to  the  laws 
ascribed  to  Henry  I,^**  are  not  mentioned  by  Glanvil.     Death 
seems  to  have  been  the  regular  punishment  of  murder,  as  well  as 
robbery.    Though  the  investigation  by  means  of  ordeal  was  not 
disused  in  his  time,^"  yet  trial  by  combat,  of  which  we  find  no 
instance  before  the  conquest,  was  evidently  preferred.     Under 
the  Saxon  government,  suits  appear  to  have  commenced,  even 
before  the  king,  by  verbal  or  written  complaint ;  at  least,  no  trace 
remains  of  the  original  writ,  the  foundation  of  our  civil  pro- 
cedure.*"   The  descent  of  lands  before  the  conquest  was  accord- 
ing to  the  custom  of  gavelkind,  or  equal  partition  among  the 
children;  *"  in  the  age  of  Henry  I,  the  eldest  son  took  the  prin- 
cipal fief  to  his  own  share ;  "•  in  that  of  Glanvil,  he  inherited 
all  the  lands  held  by  knight  service ;  but  the  descent  of  socage 
lands  depended  on  the  particular  custom  of  the  estate.    By  the 
Saxon  laws,  upon  the  death  of  the  son  without  issue,  the  father 
inherited ;  ^"  by  our  common  law,  he  is  absolutely  and  in  every 
case  excluded.     Lands  were,  in  general,  devisable  by  testament 
before  the  conquest;  but  not  in  the  time  of  Henry  II,  except  by 
particular  custom.    These  are  sufficient  samples  of  the  differences 
between  our  Saxon  and  Norman  jurisprudence ;  but  the  distinct 
character  of  the  two  will  strike  more  forcibly  every  one  who 
peruses  successively  the  laws  published  by  Wilkins  and  the  trea- 
tise ascribed  to  Glanvil.    The  former  resemble  the  barbaric  codes 
of  the  Continent,  and  the  capitularies  of  Charlemagne  and  his 
family,  minute  to  an  excess  in  apportioning  punishments,  but 
sparing  and  indefinite  in  treating  of  civil  rights ;  while  the  other, 
copious,  discriminating,  and  technical,  displays  the  characteris- 
tics, as  well  as  unfolds  the  principles,  of  English  law.    It  is  diffi- 
cult to  assert  anything  decisively  as  to  the  period  between  the 
conquest  and  the  reign  of  Henry  II,  which  presents  fewer  mate- 
yet,  in  cases  of  murdefj  ther  were  ban- 
ished the  realm.     CWilkins,    '  Leges  An- 
^lo-Saxon/'  p.   mo.)     Ordeals  were  abol- 
_         _  tshed  about  tne  beginning  of  Henry  Ill's 

II.  though  be  offered  yro  marks  to  save       reign. 
fcis  life.     (Horeden,   p.  5^)     It  appears  »»*  Hickes,  "  Dissert.  Epistol./'  p.  8. 

>t  if  the  ordeal  were  permitted  to  persons  ^"^  "  Leges  Gulielmi,'*  p.  225. 

•l«tdy  conricted    by    the   verdict   of   a  *•• "  Leges  Henry  I,"  c  70. 

ivy.    If  they  escaped  in  this  purgation,  ^*^  Ibid. 


'■C.  70. 

""A  citizen  of  London,  suspected  of 
mnder,  having  failed  in  the  ordeal  of 
cold  water,  was  hanged  by  order  of  Henry 
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rials  for  legal  history  than  the  preceding  age;  but  the  treatise 
denominated  the  "  Laws  of  Henry  I,"  compiled  at  the  soonest 
about  the  end  of  Stephen's  reign,***  bears  so  much  of  a  Saxon 
character  that  I  should  be  inclined  to  ascribe  our  present  com- 
mon law  to  a  date,  so  far  as  it  is  capable  of  any  date,  not  much 
antecedent  to  the  publication  of  Glanvil.*"  At  the  same  time, 
since  no  kind  of  evidence  attests  any  sudden  and  radical  change 
in  the  jurisprudence  of  England,  the  question  must  be  considered 
as  left  in  great  obscurity.  Perhaps  it  might  be  reasonable  to 
conjecture  that  the  treatise  called  **  Leges  Henrici  Primi "  con- 
tains the  ancient  usages  still  prevailing  in  the  inferior  jurisdic- 
tions, and  that  of  Glanvil  the  rules  established  by  the  Norman 
lawyers  of  the  king's  court,  which  would,  of  course,  acquire  a 
general  recognition  and  efficacy,  in  consequence  of  the  institu- 
tion of  justices  holding  their  assizes  periodically  throughout  the 
country. 

The  capacity  of  deciding  legal  controversies  was  now  only 
to  be  found  in  men  who  had  devoted  themselves  to  that  peculiar 
study ;  and  a  race  of  such  men  arose,  whose  eagerness  and  even 
enthusiasm  in  the  profession  of  the  law  were  stimulated  by  the 
self-complacency  of  intellectual  dexterity  in  threading  its  intri- 
cate and  thorny  mazes.  The  Normans  are  noted  in  their  own 
country  for  a  shrewd  and  litigious  temper,  which  may  have  given 
a  character  to  our  courts  of  justice  in  early  times.  Something 
too  of  that  excessive  subtlety,  and  that  preference  of  technical 
to  rational  principles,  which  runs  through  our  system,  may  be 
imputed  to  the  scholastic  philosophy,  which  was  in  vogue  during 
the  same  period,  and  is  marked  by  the  same  features.  But  we 
have  just  reason  to  boast  of  the  leading  causes  of  these  defects ; 
an  adherence  to  fixed  rules,  and  a  jealousy  of  judicial  discretion, 
which  have  in  no  country,  I  believe,  been  carried  to  such  a  length. 
Hence  precedents  of  adjudged  cases,  becoming  authorities  for 
the  future,  have  been  constantly  noted,  and  form,  indeed,  almost 
the  sole  ground  of  argument  in  questions  of  mere  law.  But  these 
authorities  being  frequently  unreasonable  and  inconsistent,  partly 
from  the  infirmity  of  all  human  reason,  partly  from  the  imperfect 
manner  in  which  a  number  of  unwarranted  and  incorrect  report- 
ers have  handed  them  down,  later  judges  grew  anxious  to  elude 
by  impalpable  distinctions  what  they  did  not  venture  to  over- 
turn. In  some  instances  this  evasive  skill  has  been  applied  to 
acts  of  the  legislature.  Those  who  are  moderately  conversant  with 
the  history  of  our  law  will  easily  trace  other  circumstances  that 
have  co-operated  in  producing  that  technical  and  subtle  system 

^•■The    "Decrctum"    of    Gratian     is  edit.    1711.      Lord    Littleton,    vol.    ti     p 

quoted   in  this   treatise,   which   was   not  267,  has  given  reasons  for  supposins  that 

P"^!l'iV*^,  *"  W^lV.  **"   l^^'    ,    ..  Glanvil  was  not  the  author  of  this  trea- 

i»  Madox,      Hist  of  Exch.,**  p.   122,  tisc,  but  some  clerk  under  his  direction. 
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which  regulates  the  course  of  real  property.  For  as  that  formed 
almost  the  whole  of  our  ancient  jurisprudence,  it  is  there  that 
we  must  seek  its  original  character.  But  much  of  the  same  spirit 
pervades  every  part  of  the  law.  No  tribunals  of  a  civilized  people 
ever  borrowed  so  little,  even  of  illustration,  from  the  writings  of 
philosophers,  or  from  the  institutions  of  other  countries.  Hence 
law  has  been  studied,  in  general,  rather  as  an  art  than  a  science, 
with  more  solicitude  to  know  its  rules  and  distinctions  than  to 
perceive  their  application  to  that  for  which  all  rules  of  law  ought 
to  have  been  established,  the  maintenance  of  public  and  private 
rights.  Nor  is  there  any  reading  more  jejune  and  unprofitable 
to  a  philosophical  mind  than  that  of  our  ancient  law-books.  Later 
times  have  introduced  other  inconveniences,  till  the  vast  extent 
and  multiplicity  of  our  laws  have  become  a  practical  evil  of  seri- 
ous importance,  and  an  evil  which,  between  the  timidity  of  the 
legislature,  on  the  one  hand,  and  the  selfish  views  of  practition- 
ers on  the  other,  is  likely  to  reach,  in  no  long  period,  an  intoler- 
able excess.  Deterred  by  an  interested  clamour  against  innova- 
tion from  abrogating  what  is  useless,  simplifying  what  is  complex, 
or  determining  what  is  doubtful,  and  always  more  inclined  to 
stave  oflF  an  immediate  difficulty  by  some  patchwork  scheme 
of  modifications  and  suspensions  than  to  consult  for  posterity  in 
the  comprehensive  spirit  of  legal  philosophy,  we  accumulate  stat^ 
ute  upon  statute,  and  precedent  upon  precedent,  till  no  industry 
can  acquire,  nor  any  intellect  digest,  the  mass  of  learning  that 
grows  upon  the  panting  student;  and  our  jurisprudence  seems 
not  unlikely  to  be  simplified  in  the  worst  and  least  honourable 
manner,  a  tacit  agreement  of  ignorance  among  its  professors. 
Much,  indeed,  has  already  gone  into  desuetude  within  the  last 
century,  and  is  known  only  as  an  occult  science  by  a  small 
number  of  adepts.  We  are  thus  gradually  approaching  the 
crisis  of  a  necessary  reformation,  when  'our  laws,  like  those 
of  Rome,  must  be  cast  into  the  crucible.  It  would  be  a  dis- 
grace to  the  nineteenth  century  if  England  could  not  find  her 
Tribonian.**^ 


»•  Whitelocke,  iuat  after  the  Restora- 
tioo,  complains  tnat  **  now  the  volume 
of  our  statutes  is  rrown  or  swelled  to  a 
freat  bigness."  The  volume  !  What 
vonld  he  bare  said  to  the  monstrous 
birth  of  a  volume  trienniallv,  filled  with 
bwt  professing  to  be  the  deliberate  work 
of  tibe  legislature,  which  every  subject  is 
■opposed  to  read,  remember,  and  under- 
itaad?  The  excellent  sense  of  the  follow- 
iai  sentences  from  the  same  passage  may 
vol  excuse  me  for  quoting  them,  and, 
pcitaps,  in  this  Mgc  of  bigoted  averseness 
to  innovation,  I  have  need  of  some  apol- 
ojy  for  what  I  have  ventured  to  say  in 
we  text:  "  I  remember  the  opinion  of  a 
«itc  and  Jesmed    statesman  and  lawyer 


(the  Chancellor  Oxcnstiem),  that  multi- 
plicity of  written  laws  do  but  distract  the 
judges,  and  render  the  law  less  certain; 
that  where  the  law  sets  due  and  clear 
bounds  betwixt  the  prerogative  royal  and 
the  rights  of  the  people,  and  gives  reme- 
dy in  private  causes,  there  needs  no  more 
laws  to  be  increased  ;  for  thereby  liti- 
gation will  be  increased  likewise.  It 
were  a  work  worthy  of  a  Parliament,  and 
can  not  be  done  ottierwise,  to  cause  a  re- 
view of  all  our  statutes,  to  repeal  such  as 
they  shall  judge  inconvenient  to  remain 
in  force;  to  confirm  those  which  they 
shall  think  fit  to  stand,  and  those  several 
statutes  which  are  confused,  some  re- 
pugnant  to   others,    many   touching   the 
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This  establishment  of  a  legal  system,  which  must  be  consid- 
ered as  complete  at  the  end  of  Henry  Ill's  reign,  when  the  un- 
written usages  of  the  common  law  as  well  as  the  forms  and  prece- 
dents of  the  courts  were  digested  into  the  great  work  of  Bracton, 
might,  in  some  respects,  conduce  to  the  security  of  public  free- 
dom. For,  however  highly  the  prerogative  might  be  strained, 
it  was  incorporated  with  the  law,  and  treated  with  the  same  dis- 
tinguished and  argumentative  subtlety  as  every  other  part  of  it. 
Whatever  things,  therefore,  it  was  asserted  that  the  king  might 
do,  it  was  a  necessary  implication  that  there  were  other  things 
which  he  could  not  do,  else  it  were  vain  to  specify  the  former. 
It  is  not  meant  to  press  this  too  far,  since  undoubtedly  the  bias 
of  lawyers  toward  the  prerogative  was  sometimes  too  discernible. 
But  the  sweeping  maxims  of  absolute  power,  which  servile  judges 
and  churchmen  taught  the  Tudor  and  Stuart  princes,  seem  to 
have  made  no  progress  under  the  Plantagenet  line. 

Whatever  may  be  thought  of  the  effect  which  the  study  of  the 
law  had  upon  the  rights  of  the  subject,  it  conduced  materially 
to  the  security  of  good  order  by  ascertaining  the  hereditary  suc- 
cession of  the  crown.  Five  kings  out  of  seven  that  followed 
William  the  Conqueror  were  usurpers,  according  at  least  to  mod- 
em notions.  Of  these,  Stephen  alone  encountered  any  serious 
opposition  upon  that  ground;  and  with  respect  to  him,  it  must 
be  remembered  that  all  the  barons,  himself  included,  had  sol- 
emnly sworn  to  maintain  the  succession  of  Matilda.  Henry  II 
procured  a  parliamentary  settlement  of  the  crown  upon  his  eldest 
and  second  sons;  a  strong  presumption  that  their  hereditary 
right  was  not  absolutely  secure.^'^  A  mixed  notion  of  right  and 
choice,  in  fact,  prevailed  as  to  the  succession  of  every  European 
monarchy.  The  coronation  oath  and  the  form  of  popular  consent 
then  required  were  considered  as  more  material,  at  least  to  per- 
fect a  title,  than  we  deem  them  at  present.  They  gave  seizin,  as 
it  were,  of  the  crown,  and,  in  cases  of  disputed  pretensions,  had 
a  sort  of  judicial  efficacy.  The  "  Chronicle  "  of  Dunstable  says, 
concerning  Richard  I,  that  he  was  "  elevated  to  the  throne  by 
hereditary  right,  after  a  solemn  election  by  the  clergy  and  peo- 
ple " :  ^®*  words  that  indicate  the  current  principles  of  that  age. 
It  is  to  be  observed,  however,  that  Richard  took  upon  him  the 
exercise  of  royal  prerogatives  without  waiting  for  his  corona- 
tion.**' The  succession  of  John  has  certainly  passed  in  modem 
times  for  a  usurpation.    I  do  not  find  that  it  was  considered  as 

same    matters,    to    be    reduced    into    cer-  ^'^  Littleton,  vol.  ii,  p.  14. 

tainty,  all  of  one  subject  into  one  statute,  ^•*  Littleton,  volume  ii,  pa^  42.     H«- 

that   perspicuity    and   clearness    may    ap*  reditario  jure   promovendus    in    renium, 

pear  m  our  written  laws,   which   at  this  post    clen    et    populi    aolcnnem    electio* 

day   few   students   or    sages   can    find    in  nem. 

them."     (Whitclockc's  "  Commentary  on  »»•  "  Gul.  Ncubrigcnsis,"  1.  iv,  c.  1. 

Parliamentary  Writ,"  vol.  i,  p.  409.) 
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luch  by  his  own  contemporaries  on  this  side  of  the  Channel. 
The  question  of  inheritance  between  an  uncle  and  the  son  of  his 
deceased  elder  brother  was  yet  unsettled,  as  we  learn  from  Glan- 
vil,  even  in  private  succession.***  In  the  case  of  sovereignties^ 
which  were  sometimes  contended  to  require  different  rules  from 
ordinary  patrimonies,  it  was,  and  continued  long  to  be,  the  most 
uncertain  point  in  public  law.  John's  pretensions  to  the  crown 
might,  therefore,  be  such  as  the  English  were  justified  in  admit- 
ting, especially  as  his  reversionary  title  seems  to  have  been  ac- 
knowledged in  the  reign  of  his  brother  Richard. *•*  If  indeed 
wc  may  place  reliance  on  Matthew  Paris,  Archbishop  Hubert, 
on  this  occasion,  declared  in  the  most  explicit  terms  that  the 
crown  was  elective,  giving  even  to  the  blood  royal  no  other 
preference  than  their  merit  might  challenge.***  Carte  rejects  this 
as  a  fiction  of  the  historian ;  and  it  is  certainly  a  strain  far  be- 
yond the  constitution,  which,  both  before  and  after  the  conquest, 
had  invariably  limited  the  throne  to  one  royal  stock,  though 
not  strictly  to  its  nearest  branch.  In  a  charter  of  the  first  year 
of  his  reign  John  calls  himself  king,  "  by  hereditary  right,  and 
through  the  consent  and  favour  of  the  Church  and  the  people."  ^'^ 
It  is  deserving  of  remark  that,  during  the  rebellions  against 
this  prince  and  his  son,  Henry  III,  not  a  syllable  was  breathed 
in  favour  of  Efeanor,  Arthur's  sister,  who,  if  the  present  rules 
of  succession  had  been  established,  was  the  undoubted  heiress 
of  his  right.  The  barons  chose  rather  to  call  in  the  aid  of  Louis, 
with  scarcely  a  shade  of  title,  though  with  much  better  means 
of  maintaining  himself.  One  should  think  that  men  whose  fa- 
thers had  been  in  the  field  for  Matilda  could  make  no  difficulty 
about  female  succession.  But  I  doubt  whether,  notwithstanding 
that  precedent,  the  crown  of  England  was  universally  acknowl- 
edged to  be  capable  of  descending  to  a  female  heir.  Great  averse- 
ness  had  been  shown  by  the  nobility  of  Henry  I  to  his  proposal 
of  settling  the  kingdom  on  his  daughter.*®'  And  from  a  remark- 
able passage  which  I  shall  produce  in  a  note,  it  appears  that  even 
in  the  reign  of  Edward  III  the  succession  was  supposed  to  be  con- 
fined to  the  male  line.**® 


"•Glanvil.  1.   vii.  c.   3- 
"•Hovedcn,  p.  702. 

"'Jure  hweditario,  et  medUnte  tam 
d«ri  et  pomili  consensu  et  favore.  (Gur- 
ion  on  '*  Parliaments/'  p.  139) 

"•Littleton,  rol.  i,  p.  162. 

"•This  is  intimated  by  the  treaty 
Bade  in  1339  for  a  marriage  between  the 
ddest  son  of  Edward  III  and  the  Duke 
of  Brabant's  daughter.  Edward  therein 
promises  that,  if  ni»  «on  should  die  be- 
KMT  him.  learinir  tn^le  issue,  he  will  pro- 
care  the  consent  of  bi*  barons,  nobles, 
lad  dtitt  (thtf  is*  of  Parliament;  nobles 


hei^  meaning  knights,  if  the  word  has 
any  distinct  sense),  for  such  issue  to  in- 
herit the  kingdom;  and  if  he  die  leaving 
a  daughter  only,  Edward  or  his  heir 
shall  make  such  provision  for  her  as  be- 
longs to  the  daughter  of  a  king.  (Ry- 
mer,  tome  v,  p.  114.)  It  masr  be  inferred 
from  this  instrument  that,  in  Edward's 
intention,  if  not  by  the  constitution,  the 
Salic  law  was  to  regulate  the  succession 
of  the  English  crown.  This  law,  it  must  be 
remembered,  he  was  compelled  to  admit 
in  his  claim  on  the  kingdom  of  France, 
though  with  a  certain  modification  which 
gave  a  pretext  of  title  to  himself. 
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At  length,  about  the  middle  of  the  thirteenth  century,  the 
lawyers  applied  to  the  crown  the  same  strict  principles  of  descent 
which  regulate  a  private  inheritance.  Edward  I  was  proclaimed 
immediately  upon  his  father's  death,  though  absent  in  Sicily. 
Something,  however,  of  the  old  principle  may  be  traced  in  this 
proclamation,  issued  in  his  name  by  the  guardians  of  the  realm, 
where  he  asserts  the  crown  of  England  "  to  have  devolved  upon 
him  by  hereditary  succession  and  the  will  of  his  nobles.*'  ^®® 
These  last  words  were  omitted  in  the  proclamation  of  Edward 
11,*®^  since  whose  time  the  crown  has  been  absolutely  hereditary. 
The  coronation  oath,  and  the  recognition  of  the  people  at  that 
solemnity,  are  formalities  which  convey  no  right  either  to  the 
sovereign  or  the  people,  though  they  may  testify  the  duties  of 
each. 202 

I  can  not  conclude  the  present  section  without  observing 
one  most  prominent  and  characteristic  distinction  betweep  the 
constitution  of  England  and  that  of  every  other  country  in  Eu- 
rope ;  I  mean  its  refusal  of  civil  privileges  to  the  lower  nobility, 
or  those  whom  w^  denominate  the  gentry.  In  France,  in  Spain, 
in  Germany,  wherever,  in  short,  we  look,  the  appellations  of 
nobleman  and  gentleman  have  been  strictly  synonymous.  Those 
entitled  to  bear  them  by  descent,  by  tenure  of  land,  by  office  or 
royal  creation,  have  formed  a  class  distinguished  by  privileges 
inherent  in  their  blood  from  ordinary  freemen.  Marriage  with 
noble  families,  or  the  purchase  of  military  fiefs,  or  the  participa- 
tion of  many  civil  offices,  were,  more  or  less,  interdicted  to  the 
commons  of  France  and  the  empire.  Of  these  restrictions  noth- 
ing, or  next  to  nothing,  was  ever  known  in  England.  The  law 
has  never  taken  notice  of  gentlemen.*®'  From  the  reign  of  Henry 
III,  at  least,  the  legal  equality  of  all  ranks  below  the  peerage  was, 
to  every  essential  purpose,  as  complete  as  at  present.    Compare 


^••Ad  no8  rcgni  gubcmaculum  suc- 
cessione  haereditaria,  ac  procerum  rcgni 
voluntate,  et  fidelitate  nobis  praestita  sit 
devolutum.  Brady  ("  History  of  Eng- 
land," vol.  ii,  appendix,  p.  i)  expounds 
procerum  voluntate  to  mean  willingness, 
not  will;  as  much  as  to  say,  they  acted 
readily  and  without  command.  But  in 
all  probability  it  was  intended  to  save 
the  usual  form  of  consent. 

***  Rymer,  tome  iii,  p.  i.  Walsingham, 
however,  asserts  that  Edward  II  as- 
cended the  throne  non  tam  jure  haere- 
ditario  qu4m  unanimi  assensu  procerum 
et  maenatum  (p.  95).  Perhaps  we  should 
omit  tne  word  non^  and  he  might  intend 
to  say  that  the  king  had  not  only  his 
hereditary  title,  but  the  free  consent  of 
his  barons. 

^  [Note  XIV.] 

'**  It  is  hardly  worth  while,  even  for 
the  sake  of  obviating  cavils,  to  notice  as 
an  exception  the  statute  of  23  H.  VI,  c. 
14,   prohibiting  the  election  of  any  who 


were  not  bom  gentlemen  for  knights  of 
the  shire.  Much  less  should  1  have 
thought  of  noticing,  if  it  had  not  been 
suggested  as  an  objection,  the  provision 
of  the  statute  of  Merton,  that  guardians 
in  chivalry  shall  not  marry  their  wards 
to  villeins  or  burgesses,  to  their  dispar- 
agement. Wherever  the  distinctions  of 
rank  and  property  are  felt  in  the  customs 
of  society,  such  marriages  will  be  deemed 
unequal;  and  it  was  to  obviate  the  tyran> 
ny  of  feudal  superiors  who  compelled 
their  wards  to  accept  a  mean  alliance, 
or  to  forfeit  its  price,  that  this  provision 
of  the  statute  was  made.  But  this  does 
not  affect  the  proposition  I  had  main- 
Uined  as  to  the  legal  equality  of  com- 
moners, any  more  than  a  report  of  a 
master  in  chancery  at  the  present  day, 
that  a  proposed  marriage  for  a  ward  of 
the  court  was  unequal  to  what  her  sta- 
tion in  society  appeared  to  claim,  would 
invalidate  the  same  proposition. 
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two  writers  nearly  contemporary,  Bracton  with  Beaumanoir,  and 
mark  how  the  customs  of  England  are  distinguishable  in  this 
respect.  The  Frenchman  ranges  the  people  under  three  divisions, 
the  noble,  the  free,  and  the  servile ;  our  countryman  has  no  ge- 
neric class,  but  freedom  and  villenage.*°*  No  restraint  seems  ever 
to  have  lain  upon  marriage;  nor  have  the  children  even  of  a 
peer  been  ever  deemed  to  lose  any  privilege  by  his  union  with 
a  commoner.  The  purchase  of  lands  held  by  knight-service 
was  always  open  to  all  freemen.  A  few  privileges,  indeed,  were 
confined  to  those  who  had  received  knighthood.^®**  But,  upon 
the  whole,  there  was  a  virtual  equality  of  rights  among  all 
the  commoners  of  England.  What  is  most  particular  is,  that 
the  peerage  itself  imparts  no  privilege  except  to  its  actual  pos- 
sessor. In  every  other  country  the  descendants  of  nobles  can 
not  but  themselves  be  noble,  because  their  nobility  is  the 
immediate  consequence  of  their  birth.  But  though  we  com- 
monly say  that  the  blood  of  a  peer  is  ennobled,  yet  this  expres- 
sion seems  hardly  accurate,  and  fitter  for  heralds  than  lawyers; 
since  in  truth  nothing  confers  nobility  but  the  actual  descent 
of  a  peerage.  The  sons  of  peers,  as  we  well  know,  are  com- 
moners, and  totally  destitute  of  any  legal  right  beyond  a  barren 
precedence. 

There  is  no  part,  perhaps,  of  our  constitution  so  admirable 
as  this  equality  of  civil  rights ;  this  isonomia,  which  the  philoso- 
phers of  ancient  Greece  only  hoped  to  find  in  democratical  gov- 
crament.'®'  From  the  beginning  our  law  has  been  no  respecter 
of  persons.  It  screens  not  the  gentleman  of  ancient  lineage  from 
the  judgment  of  an  ordinary  jury,  nor  from  ignominious  punish- 
ment. It  confers  not,  it  never  did  confer,  those  unjust  immuni- 
ties from  public  burdens  which  the  superior  orders  arrogated 
to  themselves  uf>on  the  Continent.  Thus,  while  the  privileges 
of  our  peers,  as  hereditary  legislators  of  a  free  people,  are  in- 
comparably more  valuable  and  dignified  in  their  nature,  they 
are  far  less  invidious  in  their  exercise  than  those  of  any  other 
nobility  in  Europe.  It  is,  I  am  firmly  persuaded,  to  this  pecul- 
iarly democratical  character  of  the  English  monarchy  that  we  are 
indebted  for  its  long  permanence,  its  regular  improvement,  and 
its  present  vigour.  It  is  a  singular,  a  providential  circumstance, 
that,  in  an  age  when  the  gradual  march  of  civilization  and  com- 
merce was  so  little  foreseen,  our  ancestors,  deviating  from  the 
usages  of  neighbouring  countries,  should,  as  if  deliberately,  have 
guarded  against  that  expansive  force  which,  in  bursting  through 

***  Bcanmanoir,    c.    45;    Bracton,    1.    i,  democracy,  in  the  discussion  of  forms  of 

c  d.  government  which  Herodotus  (**  Thalia," 

"^  See  for   these    Seidell's   "  Titles   of  c.  80)  has  put  into  the  mouths  of  three 

Honour,"  vol.   iw»    P*   ^^  Persian     satraps,    after    the    murder    of 


lUslbff  lirp^  w^atfTW  ikhf  SvvoM^a  Kix-       Smerdis ;  a  scene  conceived  in  the  spirit 
,litgfmixm  Ijf  M^*^   '^^^  "^^  advocate  of       of  ComeJlle. 
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obstacles    improvidently    opposed,    has    scattered    havoc    over 
Europe. 

This  tendency  to  civil  equality  in  the  English  law  may,  I 
think,  be  ascribed  to  several  concurrent  causes.  In  the  first  place, 
the  feudal  institutions  were  far  less  military  in  England  than 
upon  the  Continent.  From  the  time  of  Henry  II  the  escuage, 
or  pecuniary  commutation  for  personal  service,  became  almost 
universal.  The  armies  of  our  kings  were  composed  of  hired 
troops,  a  great  part  of  whom  certainly  were  knights  and  gentle- 
men, but  who,  serving  for  pay,  and  not  by  virtue  of  their  birth 
or  tenure,  preserved  nothing  of  the  feudal  character.  It  was 
not,  however,  so  much  for  the  ends  of  national  as  of  private 
warfare  that  the  relation  of  lord  and  vassal  was  contrived.  The 
right  which  every  baron  in  France  possessed  of  redressing  his 
own  wrongs  and  those  of  his  tenants  by  arms  rendered  their 
connection  strictly  military.  But  we  read  very  little  of  private 
wars  in  England.  Notwithstanding  some  passages  in  Glanvil, 
which  certainly  appear  to  admit  their  legality,  it  is  not  easy  to 
reconcile  this  with  the  general  tenor  of  our  laws.*®^  They  must 
always  have  been  a  breach  of  the  king's  peace,  which  our  Saxon 
lawgivers  were  perpetually  striving  to  preserve,  and  which  the 
Conqueror  and  his  sons  more  effectually  maintained.*®'  Nor  can 
we  trace  many  instances  (some  we  perhaps  may)  of  actual  hos- 
tilities among  the  nobility  of  England  after  the  conquest,  except 
during  such  an  anarchy  as  the  reign  of  Stephen  or  the  minority 
of  Henry  III.  Acts  of  outrage  and  spoliation  were  indeed  very 
frequent.  The  statute  of  Marlebridge,  soon  after  the  baronid 
wars  of  Henry  III,  speaks  of  the  disseizins  that  had  taken  place 
during  the  late  disturbances ;  ^^^  and  thirty-five  verdicts  are  said 
to  have  been  g^ven  at  one  court  of  assize  against  Foulkes  de 
Breaute,  a  notorious  partisan,  who  commanded  some  foreign  mer- 
cenaries at  the  beginning  of  the  same  reign;**®  but  these  are 
faint  resemblances  of  that  widespreading  devastation  which  the 
nobles  of  France  and  Germany  were  entitled  to  carry  among  their 
neighbours.  The  most  prominent  instance  perhaps  of  what  may 
be  deemed  a  private  war  arose  out  of  a  contention  between  the 


*"  I  have  modified  this  passage  in  con- 
sequence of  the  just  animadversion  of  a 
periodical  critic.  In  the  first  edition  I 
had  stated  too  strongly  the  difference 
which  I  still  believe  to  have  existed  be- 
tween the  customs  of  England  and  other 
feudal  countries  in  respect  of  private 
warfare.     [Note   XV.] 

"••The  penalties  imposed  on  breaches 
of  the  peace*  in  Wilkins's  *'  Anglo-Saxon 
Laws/'  are  too  numerous  to  be  particu- 
larly inserted.  One  remarkable  passage 
in  Doomsday  *'  appears,  by  mentioning 
«  le^al  custom  of  private  feuds  in  an 
individual  manor,  and  there  only  among 


Welshmen,  to  afford  an  inference  that  it 
was  an  anomaly.  In  the  royal  manor  of 
Archenfeld  in  Herefordshire,  if  one 
Welshman  kills  another,  it  was  a  cus- 
tom for  the  relations  of  the  slain  to  as- 
semble and  plunder  the  murderer  and 
his  kindred,  and  bum  their  houses,  until 
the  corpse  should  be  interred,  which  was 
to  take  place  by  noon  on  the  morrow  of 
his  death.  Of  this  plunder  the  king  had 
a  third  part,  and  the  rest  they  kept  for 
themselves  (p.  170). 

•«  Stat.  52  H.  III. 

•^•MatL  Paris,  p.  271. 
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Earls  of  Gloucester  and  Hereford,  in  the  reign  of  Edward  I, 
during  which  acts  of  extraordinary  violence  were  perpetrated ; 
but,  far  from  its  having  passed  for  lawful,  these  powerful  nobles 
were  both  committed  to  prison,  and  paid  heavy  fines.^"  Thus 
the  tenure  of  knight-service  was  not  in  effect  much  more  pecul- 
iariy  connected  with  the  profession  of  arms  than  that  of  socage. 
There  was  nothing  in  the  former  condition  to  generate  that  high 
self-estimation  which  military  habits  inspire.  On  the  contrary, 
the  burdensome  incidents  of  tenure  in  chivalry  rendered  socage 
the  more  advantageous,  though  less  honourable  of  the  two. 

In  the  next  place,  we  must  ascribe  a  good  deal  of  efficacy 
to  the  old  Saxon  principles  that  survived  the  conquest  of  Wil- 
liam and  infused  themselves  into  our  common  law.  A  respect- 
able dass  of  free  socagers,  having,  in  general,  full  rights  of  alien- 
ating their  lands,  and  holding  them  probably  at  a  small  certain 
rent  from  the  lord  of  the  manor,  frequently  occur  in  "  Doomsday 
Book.*'  Though,  as  I  have  already  observed,  these  were  derived 
from  the  superior  and  more  fortunate  Anglo-Saxon  ceorls,  they 
were  perfectly  exempt  from  all  marks  of  villenage  both  as  to  their 
persons  and  estates.  Most  have  derived  their  name  from  the 
Saxon  soc,  which  signifies  a  franchise,  especially  one  of  juris- 
diction,**^ and  they  undoubtedly  were  suitors  to  the  court  baron 
of  the  lord,  to  whose  soc,  or  right  of  justice,  they  belonged.  They 
were  consequently  judges  in  civil  causes,  determined  before  the 
manorial  tribunal.*"    Such  privileges  set  them  greatly  above  the 


«" "  Rot.  Pari./'  vol.  i,  p.  70. 

"*It  now  aopears  strange  to  me  that 
I  oonld  ever  nave  given  the  preference 
to  Brecton's  derivation  of  socage  from 
IOC  de  chame.  The  word  sokeman,  which 
occurs  so  often  in  "  Doomsday,"  is  con- 
tianally  coupled  with  soca,  a  franchise 
or  right  of  jurisdiction  belonging  to  the 
lord,  whose  tenant  or  rather  suitor,  the 
lokeman  is  described  to  be.  Soc  is  an 
idle  and  improbable  etymology;  especial- 
ly as  at  the  time  when  sokeman  was 
nost  in  use  there  was  hardly  a  word  of 
a  French  root  in  the  language.  Soc  is 
pUkly  derived  from-  seco^  and  therefore 
caa  not  pass  for  a  Teutonic  word. 

I  once  thought  the  etjmolog^f  of 
Bracton  and  Littleton  curiously  illus- 
trated by  a  passage  in  Blomefield's 
-  Hist,  of  Norfolk?'  ▼©!.  iu,  p.  538  (folio), 
la  the  manor  of  Cawston  a  man  with  a 
brazen  hand  holding  a  ploughshare  was 
carried  before  the  steward  as  a  sign 
that  it  was  held  bj  socage  of  the  duchy 
of  Lancaster.  .*         ,         • 

'*'Thc  feudal  courts,  it  under  that 
uac  we  include  those  of  landholders 
baring  grants  of  soc,  sac,  infangthef, 
«ic,  from  the  crown,  had  originally  a 
jwisdiction  exclusive  of  Uie  county  and 
bnadred.  The  "  Laws  of  Henry  I."  a 
^tntnt  of  great  authority  as  a  contcm- 
Ponry  exposition   of   the  law  of  England 

3S 


in  the  middle  of  the  twelfth  century,  just 
before  the  great  though  silent  revolution 
which  brought  in  the  Norman  jurispru- 
dence, bear  abundant  witness  to  the  ter- 
ritorial courts,  collateral  to  and  inde- 
pendent of  those  of  the  sheriff.  Other 
proofs    are    easily   furnished    for    a    later 

Seriod.  (Vide  "  Chron.  Jocclyn  de 
rakelonde,  et  alia.) 
It  is  nevertheless  true  that  territorial 
jurisdiction  was  never  so  extensive  as  in 
governments  of  a  more  aristocratical 
character,  either  in  criminal  or  civil  cases. 
I.  In  the  laws  ascribed  to  Henry  I  it  is 
said  that  all  great  offences  could  only  be 
tried  in  the  king's  court,  or  by  his  com- 
mission (c.  10).  Glanvil  distinguishes  the 
criminal  pleas,  which  could  only  be  deter- 
mined before  the  king's  judges,  from 
those  which  belong  to  the  sheriff.  Trea- 
son, murder,  robbery,  and  rape  were  of 
the  former  class;  theft  of  the  latter  (1. 
xiv).  The  criminal  jurisdiction  of  the 
sheriff  is  entirely  taken  away  by  Magna 
Charta  (c.  17).  Sir  E.  Coke  says  the 
territorial  franchises  of  infangthef  and 
outfangthef  **  had  some  continuance 
afterward,  but  either  by  this  act,  or  per 
desuetudinem,  for  inconvenience,  these 
franchises  within  manors  are  antiquated 
and  gone."  ("2  Inst,"  p.  ^i.)  The 
statute  hardly  seems  to  reach  them;  and 
they    were    certainly    both    claimed    and 
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roturiers  or  censiers  of  France.  They  were  all  Englishmen,  and 
their  tenure  strictly  English ;  which  seems  to  have  given  it  credit 
in  the  eyes  of  our  lawyers,  when  the  name  of  Englishman  was 
affected  even  by  those  of  Norman  descent,  and  the  laws  of  Ed- 
ward the  Confessor  became  the  universal  demand.  Certainly 
Glanvil,  and  still  more  Bracton,  treat  the  tenure  in  free  socage 
with  great  respect.  And  we  have  reason  to  think  that  this  class 
of  freeholders  was  very  numerous  even  before  the  reign  of 
Edward  I. 

But,  lastly,  the  change  which  took  place  in  the  constitution 
of  Parliament  consummated  the  degradation,  if  we  must  use  the 
word,  of  the  lower  nobility :  I  mean,  not  so  much  their  attend- 
ance by  representation  instead  of  personal  summons,  as  their 
election  by  the  whole  body  of  freeholders,  and  their  separation, 
along  with  citizens  and  burgesses,  from  the  House  of  Peers. 
These  changes  will  fall  under  consideration  in  the  following 
section. 

THE   ENGLISH   CONSTITUTION 

Though  the  undisputed  accession  of  a  prince  like  Edward  I 
to  the  throne  of  his  father  does  not  seem  so  convenient  a  resting 
place  in  history  as  one  of  those  revolutions  which  interrupt  the 
natural  chain  of  events,  yet  the  changes  wrought  during  his  reign 
make  it  properly  an  epoch  in  the  progress  of  these  inquiries. 
And,  indeed,  as  ours  is  emphatically  styled  a  government  by 


exercised  as  late  as  the  reign  of  Edward 
I.  Blomefield  mentions  two  instances, 
both  in  1285,  where  executions  for  felony 
took  place  by  the  sentence  of  a  court- 
baron.  In  these  cases  the  lord's  privi- 
lege was  called  in  question  at  the  assizes, 
by  which  means  we  learn  the  transaction; 
it  is  very  probable  that  similar  execu- 
tions occurred  in  manors  where  the  juris- 
diction was  not  disputed.  ("  Hist,  of 
Norfolk,"  vol.  i,  p.  313;  vol.  iii,  p.  50-) 
Felonies  are  now  cognizable  in  the  great- 
er part  of  boroughs;  though  it  is  usual, 
except  in  the  most  considerable  places, 
to  remit  such  as  are  not  within  benefit 
of  clerpfy  to  the  justices  of  iail  delivery 
on  their  circuit.  This  jurisaiction,  how- 
ever, is  given,  or  presumed  to  be  given, 
by  special  charter,  and  perfectly  distinct 
from  that  which  was  feudal  and  terri- 
torial. Of  the  latter,  some  vestiges  ap- 
f>ear  to  remain  in  particular  liberties,  as, 
or  example,  the  Soke  of  Peterborough; 
but  most,  if  not  all,  of  these  local  fran- 
chises have  fallen,  by  right  or  custom, 
into  the  hands  of  justices  of  the  peace. 
A  territorial  privilege  somewhat  analo- 
gous to  criminal  jurisdiction,  but  con- 
siderably more  oppressive,  was  that  of 
private  jails.  At  the  Parliament  of  Mer- 
ton,  1237,  the  lords  requested  to  have 
their  own  prison  for  trespasses  upon  their 
parks  and  ponds,  which  the  king  refused. 


(Stat  Merton,  c.  11.)  But  several  lords 
enjoyed  this  as. a  particular  franchise; 
whicn  is  saved  by  the  sutute  5  H.  IV. 
c.  10,  directing  justices  of  the  peace  to 
imprison  no  man  except  in  the  common 
[ail.  2.  The  civil  iurisdiction  of  the  court* 
baron  was  rendered  insignificant,  not 
only  by  its  limitation  in  personal  suits 
to  debts  or  damages  not  exceeding  forty 
shillings,    but  by    the    writs    of   tolt   and 

f>one,  which  at  once  removed  a  suit  for 
ands,  in  any  state  of  its  progress  be- 
fore judgment,  into  the  county  court  or 
that  of  the  king.  The  statute  of  Marie- 
bridge  took  away  all  appellant  jurisdic- 
tion of  the  superior  lord,  for  false  judg- 
ment in  the  manorial  court  of  his  tenant 
and  thus  aimed  another  blow  at  the  feu- 
dal conection  ($2  H.  Ill,  c  19.)  3.  The 
lords  of  the  counties  palatine  of  Chester 
and  Durham,  and  the  royal  franchi^  of 
Ely,  had  not  only  a  capital  jurisdiction 
in  criminal  cases,  but  an  exclusive  cog- 
nizance of  civil  suits;  the  former  still  is 
retained  by  the  Bishops  of  Durham  and 
Ely,  though  much  shorn  of  its  ancient 
extent  by  an  act  of  Henry  VIII  (27  H. 
VIII.  c.  24),  and  administered  by  the 
kind's  Justices  of  assize;  the  bishops  or 
their  deputies  beinjg  put  only  on  the 
footing  of  ordinary  justices  of  the  peace. 
(Id.,  s.  JO.) 
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king,  lords,  and  commons,  we  can  not,  perhaps,  in  strictness 
carry  it  further  back  than  the  admission  of  the  latter  into  Parlia- 
ment; so  that  if  the  constant  representation  of  the  commons  is 
to  be  referred  to  the  age  of  Edward  I,  it  will  be  nearer  the  truth 
to  date  the  English  constitution  from  that  than  from  any  ear- 
lier era. 

The  various  statutes  affecting  the  law  of  property  and  admin- 
istration of  justice  which  have  caused  Edward  I  to  be  named, 
rather  hyperbolically,  the  English  Justinian,  bear  no  immediate 
relation  to  our  present  inquiries.  In  a  constitutional  point  of 
view  the  principal  object  is  that  statute  entitled  the  Confirma- 
tion of  the  Charters,  which  was  very  reluctantly  conceded  by  the 
king  in  the  twenty-fifth  year  of  his  reign.  I  do  not  know  that 
England  has  ever  produced  any  patriots  to  whose  memory  she 
owes  more  gratitude  than  Humphrey  Bohun,  Earl  of  Hereford 
and  Essex,  and  Roger  Bigod,  Earl  of  Norfolk.  In  the  Great 
Charter  the  base  spirit  and  deserted  condition  of  John  take  off 
something  from  the  glory  of  the  triumph,  though  they  enhance 
the  moderation  of  those  who  pressed  no  further  upon  an  abject 
tyrant.  But  to  withstand  the  measures  of  Edward,  a  prince  un- 
equalled by  any  who  had  reigned  in  England  since  the  Con- 
queror for  prudence,  valour,  and  success,  required  a  far  more 
intrepid  patriotism.  Their  provocations,  if  less  outrageous  than 
those  received  from  John,  were  such  as  evidently  manifested 
a  disposition  in  Edward  to  reign  without  any  control ;  a  constant 
refusal  to  confirm  the  charters,  which  in  that  age  were  hardly 
deemed  to  bind  the  king  without  his  actual  consent ;  heavy  im- 
positions, especially  one  on  the  export  of  wool,  and  other  un- 
warrantable demands.  He  had  acted  with  such  unmeasured  vio- 
lence toward  the  clergy,  on  account  of  their  refusal  of  further 
subsidies,  that,  although  the  ill-judged  policy  of  that  class  kept 
their  interests  too  distinct  from  those  of  the  people,  it  was  natural 
for  all  to  be  alarmed  at  the  precedent  of  despotism.***  These 
encroachments  made  resistance  justifiable,  and  the  circumstances 
of  Edward  made  it  prudent.  His  ambition,  luckily  for  the  people, 
had  involved  him  in  foreign  warfare,  from  which  he  could  not 
recede  without  disappointment  and  dishonour.  Thus  was  wrested 
from  him  that  famous  statute,  inadequately  denominated  the 
Confirmation  of  the  Charters,  because  it  added  another  pillar 
to  our  constitution,  not  less  important  than  the  Great  Charter 
itself.*" 

It  was  enacted  by  25  Edward  I  that  the  charter  of  liberties, 

"*The  fullest  account  we  possess  of  the  first  writer  who  had  the  merit  of  ex- 
Aese  domestic  transactions  from  1294  to  posing  the  character  of  Edward  I.  See, 
i^  is  in  Walter  Hemingford,  one  of  the  too.  Knyghton  in  Twysden's  "  Decern 
historians  edited  by  Heame,  pp.  52-168.  Scriptores,"  col.  2492. 
"^fy  hare  been  vileW  perverted  by  »"  Walsingham.  in  Camden's  "  Scrip- 
Carte,  but  extremely  weU  told  by  Hume,  tores  Rer.  Anglicarum,"  pp.  71-73. 
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and  that  of  the  forest,  besides  being  explicitly  confirmed,**'  should 
be  sent  to  all  sheriffs,  justices  in  eyre,  and  other  magistrates 
throughout  the  realm,  in  order  to  their  publication  before  the 
people ;  that  copies  of  them  should  be  kept  in  cathedral  churches, 
and  publicly  read  twice  in  the  year,  accompanied  by  a  solemn 
sentence  of  excommunication  against  all  who  should  infringe 
them ;  that  any  judgment  g^ven  contrary  to  these  charters  should 
be  invalid,  and  holden  for  naught.  This  authentic  promulga- 
tion, those  awful  sanctions  of  the  Great  Charter,  would  alone 
render  the  statute  of  which  we  are  speaking  illustrious.  But  it 
went  a  great  deal  further.  Hitherto  the  king's  prerogative  of 
levying  money  by  name  of  tallage  or  prize  from  his  towns  and 
tenants  in  demesne  had  passed  unquestioned.  Some  imposi- 
tions, that  especially  on  the  export  of  wool,  affected  all  his  sub- 
jects. It  was  now  the  moment  to  enfranchise  the  people,  and  give 
that  security  to  private  property  which  Mag^a  Charta  had  given 
to  personal  liberty.  By  the  fifth  and  sixth  sections  of  this  stat- 
ute "  the  aids,  tasks,  and  prizes,"  before  taken  are  renounced 
as  precedents ;  and  the  king  "  grants  for  him  and  his  heirs,  as 
well  to  archbishops,  bishops,  abbots,  priors,  and  other  folk  of 
Holy  Church,  as  also  to  earls,  barons,  and  to  all  commonalty  of 
the  land,  that  for  no  business  from  henceforth  we  shall  take  such 
manner  of  aids,  tasks,  nor  prizes,  but  by  the  common  assent  of 
the  realm,  and  for  the  common  profit  thereof,  saving  the  ancient 
aids  and  prizes  due  and  accustomed."  The  toll  upon  wool,  so  far 
as  levied  by  the  king's  mere  prerogative,  is  expressly  released 
by  the  seventh  section.**^ 

We  come  now  to  a  part  of  our  subject  exceedingly  important. 


k 


**•  Edward  would  not  confirm  the  char- 
ters, notwithstanding  his  promise,  with- 
out the  words,  salvo  jure  coronac  nostrz; 
on  which  the  two  carls  retired  from 
court.  When  the  confirmation  was  read 
to  the  people  at  St.  Paul's,  says  Heming- 
ford,  they  blessed  the  king  on  seeing  the 
charters  with  the  great  seal  affixed;  but 
when  they  heard  the  captious  conclusion, 
they  cursed  him  instead.  At  the  next 
meeting  of  Parliament,  the  king  agreed 
to  omit  these  insidious  words  (p.  i68). 

*"  The  supposed  statute,  De  Tallagio 
non  concedenao,  is  considered  by  Black- 
stone  ('*  Introduction  to  Charters,"  p.  67) 
as  merely  an  abstract  of  the  Contirma- 
tio  Chartarum."  By  that  entitled  Ar- 
ticuli  super  Chartas,  28  Edward  I,  a  court 
was  erected  in  every  county  of  three 
knights  or  others,  to  be  elected  by  the 
commons  of  the  shire,  whose  sole  prov- 
ince was  to  determine  offences  against 
the  two  charters,  with  the  power  of  pun- 
ishing by  fine  and  imprisonment,  but  not 
to  extend  to  any  case  wherein  a  remedy 
bjr  writ  was  already  provided.  The 
Confirmatio  Chartarum  is  properly  de- 
nominated a  statute,  «nd  always  printed 


as  such;  but  in  form.  like  Magrna  Charta, 
it  is  a  charter,  or  letters-patent,  proceed- 
ing from  the  crown,  without  even  recit- 
ing the  consent  of  the  realm.  And  its 
"teste"  is  at  Ghent,  2  Nov.,  lag/.  Ed- 
ward having  engaged,  conjointly  with  the 
Count  of  Flanders,  in  a  war  with  Philip 
the  Fair.  But  a  Parliament  had  been 
held  at  London,  when  the  barons  insisted 
on  these  concessions.  The  circumstances 
are  not  wholly  unlike  those  of  Magna 
Charta. 

The  Lords'  Committee  do  not  seem  to 
reject  the  statute  "  de  tallagio  non  con- 
cedendo "  altogether,  but  say  that  **  if 
the  manuscript  containing  it  (in  Corpus 
Christi  College,  Cambriage)  is  a  true 
copy  of  a  statute,  it  is  undoubtedly  a 
copy  of  a  statute  of  the  asth,  and  not 
of  a  sUtute  of  the  34th  of  Edward  I  " 
(p.  230).  It  seems  to  me  on  comparing 
the  two,  that  the  supposed  statute  de 
tallagio  is  but  an  imperfect  transcript  of 
the  king's  charter  at  Ghent.  But  at  least, 
as  one  exists  in  an  authentic  form,  and 
the  other  is  only  found  in  an  unauthor- 
ized copy,  there  can  be  no  question  whidb 
ought  to  be  quoted. 


CONSTITUTION   OF   PARLIAMENT  573 

but  more  intricate  and  controverted  than  any  other,  the  consti- 
tution of  Parliament.  I  have  taken  no  notice  of  this  in  the  last 
section,  in  order  to  present  uninterruptedly  to  the  reader  the 
gradual  progress  of  our  legislature  down  to  its  complete  estab- 
lishment under  the  Edwards.  No  excuse  need  be  made  for  the 
dry  and  critical  disquisition  of  the  following  pages ;  but  among 
such  obscure  inquiries  I  can  not  feel  myself  as  secure  from  error 
as  I  certainly  do  from  partiality. 

One  constituent  branch  of  the  great  councils  held  by  William 
the  Conqueror  and  all  his  successors  was  composed  of  the  bish- 
ops and  the  heads  of  religious  houses  holding  their  temporalities 
immediately  of  the  crown.  It  has  been  frequently  maintained 
that  these  spiritual  lords  sat  in  Parliament  only  by  virtue  of  their 
baronial  tenure.  And  certainly  they  did  all  hold  baronies,  which, 
according  to  the  analogy  of  lay  peerages,  were  sufficient  to  g^ve 
them  such  a  share  in  the  legislature.  Nevertheless,  I  think  that 
this  is  rather  too  contracted  a  view  of  the  rights  of  the  English 
hierarchy,  and,  indeed,  by  implication,  of  the  peerage.  For  a 
great  council  of  advice  and  assent  in  matters  of  legislation  or 
national  importance  was  essential  to  all  the  northern  govern- 
ments. And  all  of  them,  except,  perhaps,  the  Lombards,  invited 
the  superior  ecclesiastics  to  their  councils ;  not  upon  any  feudal 
notions,  which  at  that  time  had  hardly  begun  to  prevail,  but 
chiefly  as  representatives  of  the  Church  and  of  religion  itself; 
next,  as  more  learned  and  enlightened  counsellors  than  the  lay 
nobility;  and  in  some  degree,  no  doubt,  as  rich  proprietors  of 
land.  It  will  be  remembered  also  that  ecclesiastical  and  temporal 
affairs  were  originally  decided  in  the  same  assemblies,  both  upon 
the  Continent  and  in  England.  The  Norman  conquest,  which 
destroyed  the  Anglo-Saxon  nobility,  and  substituted  a  new  race 
m  their  stead,  could  not  affect  the  immortality  of  church  posses- 
sions. The  bishops  of  William's  age  were  entitled  to  sit  in  his 
councils  by  the  general  custom  of  Europe,  and  by  the  common 
law  of  England,  which  the  conquest  did  not  overturn.*^®  Some 
smaller  arguments  might  be  urged  against  the  supposition  that 
thdr  legislative  rights  are  merely  baronial ;  such  as  that  the 
gtmrdian  of  the  spiritualities  was  commonly  summoned  to  Parlia- 
ment during  the  vacancy  of  a  bishopric,  and  that  the  five  sees 
created  by  Henry  VIII  have  no  baronies  annexed  to  them ;  ^^* 
but  the  former  reasoning  appears  less  technical  and  confined.^^o 

Next  to  these  spiritual  lords  are  the  earls  and  barons,  or  lay 
peerage  of  England.    The  former  dignity  was,  perhaps,  not  so 

"•  Hody  (**  Treatise  on  Convocations/'  abbots  sat  there  not  as  such,  but  by  vir- 

P-  u6)  states    the    matter   thus:    In   the  tue  of  their  tenures,  as  barons;  and  the 

woo  times  all    bishops  and  abbots  sat  bishops  sat  in  a  double  capacity,  as  bish- 

nd  voted  in  the   state  councils,  or  Par*  ops  and  as  barons, 
limat,  as  stach»  and  not  on  account  of  ***  Hody,  p.   lA 

tkctr  tenures.      After    the  conquest    the  *^  [Note  1.] 
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merely  official  as  in  the  Saxon  times,  although  the  earl  was  en- 
titled to  the  third  penny  of  all  emoluments  arising  from  the  ad- 
ministration of  justice  in  the  county  courts,  and  might,  perhaps, 
command  the  militia  of  his  county  when  it  was  called  forth.*** 
Every  earl  was  also  a  baron,  and  held  an  honour  or  barony  of 
the  crown,  for  which  he  paid  a  higher  relief  than  an  ordinary 
baron,  probably  on  account  of  the  profits  of  his  earldom.  I 
will  not  pretend  to  say  whether  titular  earldoms,  absolutely  dis- 
tinct from  the  lieutenancy  of  a  county,  were  as  ancient  as  the 
conquest,  which  Madox  seems  to  think,  or  were  considered  as 
irregular  so  late  as  Henry  II,  according  to  Lord  Littleton.  In 
Dugdale's  "  Baronage  "  I  find  none  of  this  description  in  the 
first  Norman  reigns,  for  even  that  of  Qare  was  connected  with 
the  local  earldom  of  Hertford. 

It  is  universally  agreed  that  the  only  baronies  known  for  two 
centuries  after  the  conquest  were  incident  to  the  tenure  of  land 
held  immediately  from  the  crown.  There  are,  however,  material 
difficulties  in  the  way  of  rightly  understanding  their  nature  which 
ought  not  to  be  passed  over,  because  the  consideration  of  baronial 
tenures  will  best  develop  the  formation  of  our  parliamentary  sys- 
tem. Two  of  our  most  eminent  legal  antiquaries,  Selden  and 
Madox,  have  entertained  different  opinions  as  to  the  character- 
istics and  attributes  of  this  tenure. 

According  to  the  first,  every  tenant  in  chief  by  knight-service 
was  an  honorary  or  parliamentary  baron  by  reason  of  his  tenure. 
All  these  were  summoned  to  the  king's  councils,  and  were  peers 
of  his  court.  Their  baronies,  or  honours,  as  they  were  frequently 
called,  consisted  of  a  number  of  knight's  fees ;  that  is,  of  estates, 
from  each  of  which  the  feudal  service  of  a  knight  was  due ;  not 
fixed  to  thirteen  fees  and  a  third,  as  has  been  erroneously  con- 
ceived, but  varying  according  to  the  extent  of  the  barony  and 
the  reservation  of  service  at  the  time  of  its  creation.  Were  they 
more  or  fewer,  however,  their  owner  was  equally  a  baron,  and 
summoned  to  serve  the  king  in  Parliament  with  his  advice  and 
judgment,  as  appears  by  many  records  and  passages  in  history. 

But  about  the  latter  end  of  John's  reig^,  some  only  of  the 
most  eminent  tenants  in  chief  were  summoned  by  particular 
writs ;  the  rest  by  one  general  summons  through  the  sheriffs  of 
their  several  counties.     This  is  declared  in  the  Great  Charter 


«»  Madox,  ••  Baronia  Anglica,"  p.  138; 
"  Dialogus  de  Scaccario,"  1.  i,  c.  17;  Lit- 
tleton's "  Henry  11."  vol.  ii,  p.  217.  The 
last  of  these  writers  supposes,  contrary 
to  Selden,  that  the  earls  continued  to 
be  srovemors  of  their  counties  under 
Henry  II.  Stephen  created  a  few  titular 
earls,  with  grants  of  crown  lands  to  sup- 
port them;  but  his  successor  resumed 
the  grants,  and  deprived  them  of  their 
earldoms. 


In  Ryraer's  "  Focdera,"  vol.  i,  p.  3,  we 
find  a  grant  of  Matilda,  creating  MUo  of 
Gloucester  Earl  of  Hereford,  with  the 
moat  and  castle  of  that  city  in  fee  to  him 
and  his  heirs,  the  third  penny  of  the 
rent  of  the  city,  and  of  the  pleas  in  the 
county,  three  manors  and  a  forest,  and 
the  service  of  three  tenants  in  chief,  with 
all  their  fiefs,  to  be  held  with  all  privi- 
leges and  liberties  as  fully  as  ever  any 
earl  in  England  had  possessed  them. 
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of  that  prince,  wherein  he  promises  that,  whenever  an  aid  or 
soitage  shall  be  required,  faciemus  summoneri  archiepiscopos, 
episcopos,  abbates,  comites  et  majores  barones  reg^i  sigillatim 
per  literas  nostras.  Et  prseterea  faciemus  summoneri  in  generali 
per  vicecomites  et  ballivos  nostros  omnes  alios  qui  in  capite 
tenent  de  nobis.  Thus  the  barons  are  distinguished  from  other 
tenants  in  chief,  as  if  the  former  name  were  only  applicable  to 
a  particular  number  of  the  king's  immediate  vassals.  But  it  is 
reasonable  to  think  that,  before  this  charter  was  made,  it  had 
been  settled  by  the  law  of  some  other  Parliament  how  these 
greater  barons  should  be  distinguished  from  the  lesser  tenants 
in  chief,  else  what  certainty  could  there  be  in  an  expression  so 
general  and  indefinite  ?  And  this  is  likely  to  have  proceeded  from 
the  pride  with  which  the  ancient  and  wealthy  barons  of  the  realm 
would  regard  those  newly  created  by  grants  of  escheated  hon- 
ours, or  those  decayed  in  estate,  who  yet  wtere  by  their  tenures 
on  an  equality  with  themselves.  They  procured,  therefore,  two 
innovations  in  their  condition:  first,  that  these  inferior  barons 
should  be  summoned  generally  by  the  sheriff,  instead  of  receiv- 
ing their  particular  writs,  which  made  an  honorary  distinction ; 
and  next,  that  they  should  pay  relief,  not,  as  for  an  entire  barony, 
one  hundred  marks,  but  at  the  rate  of  five  pounds  for  each 
knight's  fee  which  they  held  of  the  crown.  This  changed  their 
tenure  to  one  by  mere  knight-service,  and  their  denomination  to 
tenants  in  chief.  It  was  not  difficult  afterward  for  the  greater 
barons  to  exclude  any  from  coming  to  Parliament  as  such  with- 
out particular  writs  directed  to  them,  for  which  purpose  some 
law  was  probably  enacted  in  the  reign  of  Henry  III.  If  indeed 
we  could  place  reliance  on  a  nameless  author  whom  Camden 
has  Quoted,  this  limitation  of  the  peerage  to  such  as  were  ex- 
pressly summoned  depended  upon  a  statute  made  soon  after 
the  battle  of  Evesham.  But  no  one  has  ever  been  able  to  dis- 
cover Camden's  authority,  and  the  change  was  probably  of  a 
much  earlier  date.*" 

Such  is  the  theory  of  Selden,  which,  if  it  rested  less  upon 
conjectural  alterations  in  the  law,  would  undoubtedly  solve  some 
material  difficulties  that  occur  in  the  opposite  view  of  the  sub- 
ject According  to  Madox,  tenure  by  knight-service  in  chief 
was  always  distinct  from  that  by  barony.  It  is  not  easy,  how- 
ever, to  point  out  the  characteristic  differences  of  the  two;  nor 
has  that  eminent  antiquary,  in  his  large  work,  the  "  Baronia 
Anglica,"  laid  down  any  definition,  or  attempted  to  explain  the 
real  nature  of  a  barony.  The  distinction  could  not  consist  in 
the  number  of  knight's  fees ;  for  the  barony  of  Hwayton  con- 
sisted of  only  three,  while  John  de  Baliol  held  thirty  fees  by  mere 

•"Seidell's  works,  ypI,  iii.  pp.  713-734. 
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knight-service.**'  Nor  does  it  seem  to  have  consisted  in  the 
privilege  or  service  of  attending  Parliament,  since  all  tenants 
in  chief  were  usually  summoned.  But  whatever  may  have  been 
the  line  between  these  modes  of  tenure,  there  seems  complete 
proof  of  their  separation  long  before  the  reign  of  John.  Tenants 
in  chief  are  enumerated  distinctly  from  earls  and  barons  in  the 
charter  of  Henry  I.  Knights,  as  well  as  barons,  are  named  as 
present  in  the  Parliament  of  Northampton  in  1165,  in  that  held 
at  the  same  town  in  11 76,  and  upon  other  occasions.***  Several 
persons  appear  in  the  "  Liber  Niger  Scaccarii,"  a  roll  of  military 
tenants  made  in  the  age  of  Henry  H,  who  held  single  knight's 
fees  of  the  crown.  It  is,  however,  highly  probably  that,  in  a  lax 
sense  of  the  word,  these  knights  may  sometimes  have  been  termed 
barons.  The  author  of  the  "  Dialogus  de  Scaccario  "  speaks  of 
those  holding  greater  or  lesser  baronies,  including,  as  appears 
by  the  context,  all  tenants  in  chief.**^  The  former  of  these  seem 
to  be  the  majores  barones  of  King  John's  charter.  And  the 
secundae  dignitatis  barones,  said  by  a  contemporary  historian 
to  have  been  present  in  the  Parliament  of  ^Northampton,  were  in 
all  probability  no  other  than  the  knightly  tenants  of  the  crown.**' 
For  the  word  baro,  originally  meaning  only  a  man,  was  of  very 
large  significance,  and  is  not  infrequently  applied  to  common 
freeholders,  as  in  the  phrase  of  court  baron.  It  was  used,  too, 
for  the  magistrates  or  chief  men  of  cities,  as  it  is  still  for  the 
judges  of  the  exchequer  and  the  representatives  of  the  Cinque 
Ports.**^ 

The  passage,  however,  before  cited  from  the  Great  Charter 
of  John  affords  one  spot  of  firm  footing  in  the  course  of  our 
progress.  Then,  at  least,  it  is  evident  that  all  tenants  in  chief 
were  entitled  to  their  summons ;  the  greater  barons  by  particu- 
lar writs,  the  rest  through  one  directed  to  their  sheriff.  The 
epoch  when  all  who,  though  tenants  in  chief,  had  not  been 
actually  summoned,  were  deprived  of  their  right  of  attendance 
in  Parliament,  is  again  involved  in  uncertainty  and  conjecture. 
The  uijknown  writer  quoted  by  Camden  seems  not  sufficient 
authority  to  establish  his  assertion  that  they  were  excluded  by 
a  statute  made  after  the  battle  of  Evesham.  The  principle  was 
most  likely  acknowledged  at  an  earlier  time.  Simon  de  Mont- 
fort  summoned  only  twenty-three  temporal  peers  to  his  famous 


«"  Littleton's    "  Henry    II,"    vol.     ii. 

P«  212. 

"♦  Hody  on  "  Convocations,"  pp.  222, 

234. 

**•  Lib.  ii,  CO. 

"•  Hody  and  Lord  Littleton  maintain 
these  "  barons  of  the  second  rank  "  to 
have  been  the  subvassals  of  the  crown; 
tenants  of  the  great  barons  to  whom  the 
name  was  sometimes  improperly  applied. 


This  was  very  consistent  with  their  opin- 
ion that  the  commons  were  a  part  of 
Parliament  at  that  time.  But  Hume, 
assuming  at  once  the  truth  of  their  in- 
terpretation in  this  instance,  and  the 
falsehood  of  their  system,  treats  it  as  a 
deviation  from  the  established  rule,  and 
a  proof  of  the  unsettled  state  of  the  con- 
stitution. 

*"  [Note  II.] 
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Parliament.  In  the  year  1255  the  barons  complained  that  many 
of  their  number  had  not  received  their  writs  according  to  the 
tenor  of  the  charter,  and  refused  to  grant  an  aid  to  the  king  till 
they  were  issued.**®  But  it  would  have  been  easy  to  disappoint 
this  mode  of  packing  a  Parliament  if  an  unsummoned  baron  could 
have  sat  by  mere  right  of  his  tenure.  The  opinion  of  Selden, 
that  a  law  of  exclusion  was  enacted  toward  the  beginning  of 
Heru7's  reig^,  is  not  liable  to  so  much  objection.  But  perhaps 
it  is  unnecessary  to  frame  a  hypothesis  of  this  nature.  Writs 
of  summons  seem  to  have  been  older  than  the  time  of  John ;  **• 
and  when  this  had  become  the  customary  and  regular  preliminary 
of  a  baron's  coming  to  Parliament,  it  was  a  natural  transition 
to  look  upon  it  as  an  indispensable  condition ;  in  times  when 
the  prerogative  was  high,  the  law  unsettled,  and  the  service  in 
Parliament  deemed  by  many  still  more  burdensome  than  hon- 
ourable. Some  omissions  in  summoning  the  king's  tenants  to 
former  Parliaments  may  perhaps  have  produced  the  above-men- 
tioned provision  of  the  Great  Charter,  which  had  a  relation  to 
the  imposition  of  taxes  wherein  it  was  deemed  essential  to  obtain 
a  more  universal  consent  than  was  required  in  councils  held  for 
state  or  even  for  advice.^'® 

It  is  not  easy  to  determine  how  long  the  inferior  tenants  in 
chief  continued  to  sit  personally  in  Parliament.  In  the  charters 
of  Henry  III,  the  clause  which  we  have  been  considering  is 
omitted :  and  I  think  there  is  no  express  proof  remaining  that 
the  sheriff  was  ever  directed  to  summon  the  king's  military  ten- 
ants within  his  county,  in  the  manner  which  the  charter  of  John 
required.  It  appears,  however,  that  they  were  in  fact  members  of 
Parliament  on  many  occasions  during  Henry's  reign,  which  shows 
that  they  were  summoned  either  by  particular  writs  or  through 
the  sheriff,  and  the  latter  is  the  more  plausible  conjecture.  There 
is,  indeed,  great  obscurity  as  to  the  constitution  of  Parliament 
in  this  reign ;  and  the  passages  which  I  am  about  to  produce  may 
lead  some  to  conceive  that  the  freeholders  were  represented  even 
from  its  beginning.    I  rather  incline  to  a  different  opinion. 

In  the  Magna  Charta  of  i  Henry  III  it  is  said:  Pro  hac 
donatione  et  concessione  .  .  .  archiepiscopi,  episcopi,  comites, 
barones,  milites,  et  libere  tenentes,  et  omnes  de  regno  nostro, 
dederunt  nobis  quintam  decimam  partem  omnium  bonorum 
suorum  mobilium."^  So  in  a  record  of  19  Henry  III :  Comites, 
et  barones,  et  omnes  alii  de  toto  regno  nostro  Angliae,  spontanea 

*■  M.  Paris,  p.  78<.    The  barons  even  out  a  particular  summons.     (Carte,  vol. 

ten  the  king   that   this  was  contrary   to  ii,  p.  249.) 

kis   charter,     in    which    nevertheless    the  **•  Upon  the  subject  of  tenure  by  bar- 

elatue    to    that    effect    contained    in    his  ony,  besides  the  writers  already  auoted, 

bther's  charter  bad  been  omitted.  see  West* s  *'  Inquirv  into  the  Metnod  of 

"•Henry   II,    in    '*75»  forbade  any  of  creating  Peers,"  and  Carte's  "History  of 

^MMe  who    bad    been   concerned    in    the  Enffland,"  vol.  ii>  P*  ^7> 
late  rebellioo  to  come  to  his  court  with*  ^  Hody  on  *'  Convocations,"  p.  J93. 
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voluntate  sua  concesserunt  nobis  eflicax  auxilium.*'*  The  large- 
ness of  these  words  is,  however,  controlled  by  a  subsequent  pas- 
sage, which  declares  the  tax  to  be  imposed  ad  mandatum  omnium 
comitum  et  baronum  et  omnium  aliorum  qui  de  nobis  tenent  in' 
capite.  And  it  seems  to  have  been  a  general  practice  to  assume 
the  common  consent  of  all  ranks  to  that  which  had  actually  been 
agreed  by  the  higher.  In  a  similar  writ,  21  Henry  III,  the  ranks 
of  men  are  enumerated  specifically :  archiepiscopi,  episcopi,  ab- 
bates,  priores,  et  clerici  terras  habentes  quae  ad  ecclesias  suas.non 
pertinent,  comites,  barones,  milites,  et  liberi  homines,  pro  se  et 
suis  villanis,  nobis  concesserunt  in  auxilium  tricesimam  partem 
omnium  mobilium.*"  In  the  close  roll  of  the  same  year,  we  have 
a  writ  directed  to  the  archbishops,  bishops,  abbots,  priors,  earls, 
barons,  knights,  and  freeholders  (liberi  homines)  of  Ireland,  in 
which  an  aid  is  desired  of  them,  and  it  is  urged  that  one  had  been 
granted  by  his  fideles  Angliae.*** 

But  this  attendance  in  Parliament  of  inferior  tenants  in  chief, 
some  of  them  too  poor  to  have  received  knighthood,  grew  in- 
supportably  vexatious  to  themselves,  and  was  not  well  liked 
by  the  king.  He  knew  them  to  be  dependent  upon  the  barons, 
and  dreaded  the  confluence  of  a  multitude,  who  assumed  the 
privilege  of  coming  in  arms  to  the  appointed  place.  So  incon- 
venient and  mischievous  a  scheme  could  not  long  subsist  among 
an  advancing  people,  and  fortunately  the  true  remedy  was  dis- 
covered with  little  difficulty. 

The  principle  of  representation,  in  its  widest  sense,  can  hardly 
be  unknown  to  any  government  not  purely  democratical.  In 
almost  every  country  the  sense  of  the  whole  is  understood  to  be 
spoken  by  a  part,  and  the  decisions  of  a  part  are  binding  upon  the 
whole.  Among  our  ancestors  the  lord  stood  in  the  place  of  his 
vassals,  and,  still  more  unquestionably,  the  abbot  in  that  of  his 
monks.  The  system,  indeed,  of  ecclesiastical  councils,  consid- 
ered as  organs  of  the  Church,  rested  upon  the  principle  of  a 
virtual  or  an  express  representation,  and  had  a  tendency  to  render 
its  application  to  national  assemblies  more  familiar. 

The  first  instance  of  actual  representation  which  occurs  in 
our  history  is  only  four  years  after  the  conquest,  when  William, 
if  we  may  rely  on  Hoveden,  caused  twelve  persons  skilled  in  the 
customs  of  England  to  be  chosen  from  each  county,  who  were 
sworn  to  inform  him  rightly  of  their  laws ;  and  these,  so  ascer- 
tained, were  ratified  by  the  consent  of  the  great  council.  This 
Sir  Matthew  Hale  asserts  to  be  "  as  sufficient  and  effectual  a 
Parliament  as  ever  was  held  in  England."  ^^^     But  there  is  no 

^  *«  Brady.  "  Introduction  to  History  of  ^  Brady's  "  Introduction."  p.  94. 

Enriand."  appendix,  p.  43.         ^  .  .  ««•  "  Hist,   of  Common   Law,"  voL   i, 

•»»  Brady's     "  History     of     England,"  p.  x>a. 
▼01.  1,  appendix,  p.  18a. 
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appearance  that  these  twelve  deputies  of  each  county  were  in- 
vested with  any  higher  authority  than  that  of  declaring  their 
ancient  usages.  No  stress  can  be  laid  at  least  on  this  insulated 
and  anomalous  assembly,  the  existence  of  which  is  only  learned 
from  a  historian  of  a  century  later.^^' 

We  find  nothing  that  can  arrest  our  attention,  in  searching 
out  the  origin  of  county  representation,  till  we  come  to  a  writ 
in  the  fifteenth  year  of  John,  directed  to  all  the  sheriffs  in  the 
following  terms:  Rex  Vicecomiti  N.,  salutem.  Praecipimus  tibi 
quod  omnes  milites  ballivae  tuae  qui  summoniti  fuerunt  esse  apud 
Oxonian  ad  Nos  a  die  Omnium  Sanctorum  in  quindecim  dies 
venire  facias  cum  armis  suis :  corpora  vero  baronum  sine  armis 
singulariter,  et  quatuor  discretos  milites  de  comitatu  tuo,  illuc 
venire  facias  ad  eundem  terminum,  ad  loquendum  nobiscum  de 
n^otiis  regni  nostri.  For  the  explanation  of  this  obscure  writ 
I  must  refer  to  what  Prynne  has  said ;  *'^  but  it  remains  prob- 
lematical whether  these  four  knights  (the  only  clause  which  con- 
cerns our  purpose)  were  to  be  elected  by  the  county  or  returned 
in  the  nature  of  a  jury,  at  the  discretion  of  the  sheriff.  Since 
there  is  no  sufficient  proof  whereon  to  decide,  we  can  only  say 
with  hesitation  that  there  may  have  been  an  instance  of  county 
representation  in  the  fifteenth  year  of  John. 

We  may  next  advert  to  a  practice,  of  which  there  is  very  clear 
proof  in  the  reign  of  Henry  III.  Subsidies  granted  in  Parlia- 
ment w^ere  assessed,  not  as  in  former  times  by  the  justices  upon 
their  circuits,  but  by  knights  freely  chosen  in  the  county  court. 
This  appears  by  two  writs,  one  of  the  fourth  and  one  of  the  ninth 
year  of  Henry  HI.**®    At  a  subsequent  period,  by  a  provision 


•*»Thi»  assembly  is  mentioned  in  the 
preamble,  and  afterward,  of  the  spurious 
lavs  of  Edward  the  Confessor;  and  I 
hare  been  accused  of  passing  it  over  too 
(Ufhtly.  The  fact  certainly  does  not 
r«t  on  the  authority  of  Hoveden,  who 
transcribes  these  laws  verbatim,  and  they 
are  in  substance  an  ancient  document. 
There  seems  to  me  sjomewhat  rather 
saspicious  in  this  assemblage  of  dele- 
nt€^:  it  looks  like  a  pious  fraud  to  main- 
tain the  old  Saxon  jurisprudence,  which 
«as  inving  way.  But  even  if  we  admit 
•J-e  kcts  as  here  told,  I  still  adhere  to  the 
i^wrtion  that  there  is  no  appearance  that 
fferse  twelve  deputies  of  each  county 
»cTe  invested  with  an^  higher  authority 
*an  that  of  declaring  their  ancient 
5«fes.  Any  supposition  of  a  real  legis- 
Utire  Parliament  would  be  inconsistent 
« th  all  that  we  know  of  the  state  of  Eng- 
^d  nnder  the  Conqueror.  And  what 
«  anomaly,  upon  every  constitutional 
Winc-:^'^.  Anglo-Saxon  or  Norman,  would 
^  a  Parliament  of  twelve  from  each 
equity f  Xor  is  it  perfectly  manifest  that 
**y  were  chosen  by  ,  the  people;  the 
•ord  summoneri  fecit    is  first  used;  and 


afterward,  electis  de  (not  in)  singulis 
totius  patriae  comitatibus.  This  might 
be  construed  of  the  kind's  selection;  but 
perhaps  the  common  mterpretation  it 
rather  the  better. 

William,  the  compiler  informs  us,  hav* 
ing  heard  some  of  the  Danish  laws,  was 
disposed  to  confirm  them  in  preference 
to  those  of  England;  but  yielded  to  the 
supplication  of  the  delegates,  omnes  com* 
patriotae,  qui  leges  narraverant,  that  he 
would  permit  them  to  retain  the  customs 
of  their  ancestors,  imploring  him  bv  the 
soul  of  King  Edward,  cujus  erant  leges* 
nee  aliorum  exterorum.  The  kins  at 
length  gave  way,  by  the  advice  and  re- 
quest of  his  barons,  consilio  et  precatu 
baronum.  These^  of  course,  were  Nor- 
mans; but  what  mference  can  be  drawn 
in  favour  of  parliamentary  representation 
in  England  from  the  behaviour  of  the 
rest?  They  were  supplicants,  not  legis- 
lators. 

"T  2  Prynne's  "  Register,"  p.  i«. 

»«•  Brady's  '*  Introduction,**^  appendix, 
pn.  I  and  44-  '*  The  language  of  these 
writs  implies  a  distinction  between  such 
as  were  styled  barons,  apparently  includ- 
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of  the  Oxford  Parliament  in  1258,  every  comity  elected  four 
knights  to  inquire  into  grievances,  and  ddirer  their  inquisition 
into  Parliament."* 

The  next  writ  now  extant  that  wears  the  appearance  of  par- 
liamentary representation  is  in  the  thirty-eighth  of  Henry  III. 
This,  after  reciting  that  the  earls,  barons,  and  other  great  men 
(caeteri  magnates)  were  to  meet  at  London  three  w^eeks  after 
Easter,  with  horses  and  arms,  for  the  purpose  of  sailing  into  Gas- 
cony,  requires  the  sheriff  to  compel  all  within  his  jurisdiction, 
who  hold  twenty  pounds  a  year  of  the  king  in  chief,  or  of  those 
in  ward  of  the  king,  to  appear  at  the  same  time  and  place.  And 
that  besides  those  mentioned  he  shall  cause  to  come  before  the 
king's  council  at  Westminster,  on  the  fifteenth  day  after  Easter, 
two  good  and  discreet  knights  of  his  county,  whom  the  men  of 
the  county  shall  have  chosen  for  this  purpose,  in  the  stead  of  all 
and  each  of  them,  to  consider,  along  with  the  knights  of  other 
counties,  what  aid  they  will  grant  the  king  in  such  an  emer- 
gency.*^ In  the  principle  of  election,  and  in  the  object  of  the 
assembly,  which  was  to  grant  money,  this  certainly  resembles  a 
summons  to  Parliament.  There  are,  indeed,  anomalies  sufficient- 
ly remarkable  upon  the  face  of  the  writ  which  distinguish  this 
meeting  from  a  regular  Parliament.  But  when  the  scheme  of 
obtaining  money  from  the  commons  of  shires  through  the  con- 
sent of  their  representatives  had  once  been  entertained,  it  was 
easilv  applicable  to  more  formal  councils  of  the  nation.*** 

A  few  years  later  there  appears  another  writ  analogous  to 


k 


ing  the  etrls  and  the  four  knights  who 
were  to  come  from  the  several  counties 
ad  loquendum,  and  who  were  also  dis- 
tinguished from  the  knights  summoned 
to  attend  with  arms,  in  performance,  it 
should  seem,  of  the  military  service  due 
by  their  respective  tenures;  and  the 
writs,  therefore,  apparently  distinguished 
certam  tenants  in  chief  by  knight-service 
from  barons,  if  the  knights  so  summoned 
to  attend  with  arms  were  required  to  at- 
tend by  reason  of  their  respective  ten- 
ures in  chief  of  the  king.  How  the  four 
knights  of  each  county  who  were  thus 
summoned  to  confer  with  the  king  were' 
to  be  chosen,  whether  by  the  county,  or 
according  to  the  mere  will  of  the  sheriff, 
does  not  appear;  but  it  seems  most  prob- 
able that  tney  were  intended  by  the  king 
as  representatives  of  the  freeholders  of 
tach  county,  and  to  balance  the  power 
of  the  hostile  nobles,  who  were  then 
leagued  asainst  him:  and  the  measure 
might  lead  to  conciliate  the  minds  of 
those  who  would  otherwise  have  had  no 
voice  in  the  legislative  assembly."  ("  Re- 
port of  Lords    Committee."  p.  6i.) 

This  would  be  a  remarkable  fact,  and 
the  motive  is  by  no  means  improbable, 
being  perhaps  that  which  led  to  the  large 
provisions  for  summoning  tenants  in 
chief,  contained  in  the  charter  of  John, 


and  afterward  passed  over.  But  this 
parley  of  the  four  knights  from  each 
county,  for  they  are  only  summoned  ad 
loquendum,  may  not  amount  to  bestow- 
ing on  them  any  legislative  power.  It  is 
nevertheless  to  be  remembered  that  the 
word  Parliament  meant,  by  its  etymolo- 
gy, nothing  more;  and  the  words,  ad 
loquendum,  may  have  been  used  in  refer- 
ence to  that.  It  is  probable  that  these 
wriu  were  not  obeyed;  we  have  no  evi- 
dence that  they  were,  and  it  was  a  sea- 
son of  great  confusion,  very  little  before 
the  granting  of  the  charter  of  Henry  III. 
,  »Brady%  "Hist  of  England,^  vol. 
1,  appendix,  p.  227. 

"•2  Prynnc,  p.  23. 

***  "  This  writ  tends  strongly  to  show 
that  there  then  existed  no  law  by  which 
a  representation  either  of  the  king's 
tenants  in  capite  or  of  others,  for  tnc 
purpose  of  constituting  a  legislative  as- 
sembly, or  for  granting  an  aid,  was  spe- 
cially provided;  and  it  seems  to  have 
been  the  first  instance  appearing  on  any 
record  now  extant,  of  an  attempt  to  sub- 
stitute representatives  elected  by  bodies 
of  men  for  the  attendance  of  the  indi- 
vidual so  to  be  represented,  personally 
or  by  their  several  procurators,  in  an 
assembly  convened  for  the  purpose  of  ob- 
taining an  aid."    ("  Report,"  p.  95.) 
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a  snmmons.  During,  the  contest  between  Henry  III  and  the 
confederate  barons  in  1261,  they  presumed  to  call  a  sort  of  Par- 
liament, summoning  three  knights  out  of  every  county,  secum 
tractaturos  super  communibus  negotiis  regni.  This  we  learn 
only  by  an  opposite  writ  issued  by  the  king,  directing  the  sheriff 
to  enjoin  these  knights  who  had  been  convened  by  the  Earls  of 
Leicester  and  Gloucester  to  their  meeting  at  St.  Alban's,  that 
they  should  repair  instead  to  the  king  at  Windsor,  and  to  no  other 
place,  nobiscum  super  praemissis  colloquium  habituros.*"  It  is 
not  absolutely  certain  that  these  knights  were  elected  by  their 
respective  counties.  But  even  if  they  were  so,  this  assembly  has 
mnch  less  the  appearance  of  a  Parliament  than  that  in  the  thirty- 
eighth  of  Henry  III. 

At  length,  in  the  year  1265,  the  forty-ninth  of  Henry  III, 
while  he  was  a  captive  in  the  hands  of  Simon  de  Montfort,  writs 
were  issued  in  his  name  to  all  the  sheriffs,  directing  them  to 
return  two  knights  for  the  body  of  their  county,  with  two  citi- 
zens or  burgesses  for  every  city  and  borough  contained  within 
it.  This,  therefore,  is  the  epoch  at  which  the  representation  of 
the  commons  becomes  indisputably  manifest,  even  should  we 
reject  altogether  the  more  equivocal  instances  of  it  which  have 
just  been  enumerated. 

If,  indeed,  the  knights  were  still  elected  by  none  but  the  king's 
military  tenants,  if  the  mode  of  representation  was  merely  adopted 
to  spare  them  the  inconvenience  of  personal  attendance,  the  im- 
mediate innovation  in  our  polity  was  not  very  extensive.  This 
is  an  interesting  but  very  obscure  topic  of  inquiry.  Spelman 
and  Brady,  with  other  writers,  have  restrained  the  original  right 
of  election  to  tenants  in  chief,  among  whom,  in  process  of  time, 
those  holding  under  mesne  lords,  not  being  readily  distinguish- 
able in  the  hurry  of  an  election,  contrived  to  slide  in,  till  at 
length  their  encroachments  were  rendered  legitimate  by  the  stat- 
ute 7  Henry  IV,  c.  15,  which  put  all  suitors  to  the  county  court 
on  an  equal  footing  as  to  the  elective  franchise.  The  argument 
on  this  side  might  be  plausibly  urged  with  the  following  rea- 
soning : 

The  spirit  of  a  feudal  monarchy,  which  compelled  every  lord 
to  act  by  the  advice  and  assent  of  his  immediate  vassals,  estab- 
lished no  relation  between  him  and  those  who  held  nothing  at 
his  hands.  They  were  included,  so  far  as  he  was  concerned,  in 
their  superiors ;  and  the  feudal  incidents  were  due  to  him  from 
the  whole  of  his  vassal's. fief,  whatever  tenants  might  possess  it 
by  subinfeudation.  In  England  the  tenants  in  chief  alone  were 
called  to  the  great  councils  before  representation  was  thought 
of,  as  is  evident  both  by  the  charter  of  John  and  by  the  language 

***  a  Prynne,  p.  27, 
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of  many  records;  nor  were  any  others  concerned  in  lev)ring  aids 
or  escuages,  which  were  only  due  by  virtue  of  their  tenure.  These 
military  tenants  were  become,  in  the  reign  of  Henry  III,  far  more 
numerous  than  they  had  been  under  the  Conqueror.  If  we  in- 
clude those  who  held  of  the  king  ut  de  honore — that  is,  the  ten- 
ants of  baronies  escheated  or  in  ward,  who  may  probably  have 
enjoyed  the  same  privileges,  being  subject  in  general  to  the  same 
burdens — their  number  will  be  greatly  augmented,  and  form  no 
inconsiderable  portion  of  the  freeholders  of  the  kingdom.  After 
the  statute  commonly  called  Quia  emptores  in  the  eighteenth 
of  Edward  I,  they  were  likely  to  increase  much  more,  as  every 
licensed  alienation  of  any  portion  of  a  fief  by  a  tenant  in  chief 
would  create  a  new  freehold  immediately  depending  upon  the 
crown.  Many  of  these  tenants  in  capite  held  very  small  fractions 
of  knight's  fees,  and  were  consequently  not  called  upon  to  receive 
knighthood.  They  were  plain  freeholders  holding  in  chief,  and 
the  liberi  homines  or  libere  tenentes  of  those  writs  which  have 
been  already  quoted.  The  common  form,  indeed,  of  writs  to  the 
sheriff  directs  the  knights  to  be  chosen  de  communitate  comita- 
tes. But  the  word  communitas,  as  in  boroughs,  denotes  only 
the  superior  part:  it  is  not  unusual  to  find  mention  in  records 
of  communitas  populi  or  omnes  de  regno,  where  none  are  in- 
tended but  the  barons,  or  at  most  the  tenants  in  chief.  If  we 
look  attentively  at  the  earliest  instance  of  summoning  knights 
of  shires  to  Parliament,  that  in  38  Henry  III,  which  has  been 
noticed  above,  it  will  appear  that  they  could  only  have  been 
chosen  by  military  tenants  in  chief.  The  object  of  calling  this 
Parliament,  if  Parliament  it  were,  was  to  obtain  an  aid  from  the 
military  tenants,  who,  holding  less  than  a  knight's  fee,  were  not 
required  to  do  personal  service.  None  then,  surely,  but  the 
tenants  in  chief  could  be  electors  upon  this  occasion,  which 
merely  respected  their  feudal  duties.  Again,  to  come  much  lower 
down,  we  find  a  series  of  petitions  in  the  reigns  of  Edward  III 
and  Richard  II,  which  seem  to  lead  us  to  a  conclusion  that  only 
tenants  in  chief  were  represented  by  the  knights  of  shires.  The 
writ  for  wages  directed  the  sheriff  to  levy  them  on  the  commons 
of  the  county,  both  within  franchises  and  without  (tam  intra  liber- 
tates  quam  extra).  But  the  tenants  of  lords  holding  by  barony 
endeavoured  to  exempt  themselves  from  this  burden,  in  which 
they  seem  to  have  been  countenanced  by  the  king.  This  led 
to  frequent  remonstrances  from  the  commons,  who  finally  pro- 
cured a  statute  that  all  lands  which  had  been  accustomed  to  con- 
tribute toward  the  wages  of  members  should  continue  to  do 
so,  even  though  they  should  be  purchased  by  a  lord."'  But,  if 
these  mesne  tenants  had  possessed  equal  rights  of  voting  with 

«*»  13  Ric  II,  c  ij;  Prytme's  "  Fourth  Register.*' 
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tenants  in  chief,  it  is  impossible  to  conceive  that  they  would 
have  thought  of  claiming  so  unreasonable  an  exemption.  Yet, 
as  it  would  appear  harsh  to  make  any  distinction  between  the 
rights  of  those  who  sustained  an  equal  burden,  we  may  perceive 
how  the  freeholders  holding  of  mesne  lords  might  on  that  ac- 
count obtain  after  the  statute  a  participation  in  the  privilege  of 
tenants  in  chief.  And  without  supposing  any  partiality  or  con- 
nivance, it  is  easy  to  comprehend  that,  while  the  nature  of  ten- 
ures and  services  was  so  obscure  as  to  give  rise  to  continual 
disputes,  of  which  the  ancient  records  of  the  King's  Bench  are 
full,  no  sheriff  could  be  very  accurate  in  rejecting  the  votes  of 
common  freeholders  repairing  to  the  county  court,  and  undis- 
tinguishable,  as  must  be  allowed,  from  tenants  in  capite  upon 
other  occasions,  such  as  serving  on  juries  or  voting  on  the  elec- 
tion of  coroners.  To  all  this  it  yields  some  corroboration  that  a 
neighbouring  though  long  hostile  kingdom,  who  borrowed  much 
of  her  law  from  our  own,  has  never  admitted  any  freeholders, 
except  tenants  in  chief  of  the  crown,  to  a  suffrage  in  county 
elections.  These  attended  the  Parliament  of  Scotland  in  person 
tfll  1428,  when  a  law  of  James  I  permitted  them  to  send  repre- 
sentatives.*** 

Such  is,  I  think,  a  fair  statement  of  the  arguments  that  might 
be  alleged  by  those  who  would  restrain  the  right  of  election  to 
tenants  of  the  crown.  It  may  be  urged,  on  the  other  side,  that 
the  genius  of  the  feudal  system  was  never  completely  displayed 
in  England  ;  much  less  can  we  make  use  of  that  policy  to  explain 
institutions  that  prevailed  under  Edward  I.  Instead  of  aids  and 
scutages  levied  upon  the  king's  military  tenants,  the  crown  found 
ample  resources  in  subsidies  upon  movables,  from  which  no  class 
of  men  was  exempted.  But  the  statute  that  abolished  all  unpar- 
liamentary taxation  led,  at  least  in  theoretical  principle,  to  ex- 
tend the  elective  franchise  to  as  large  a  mass  of  the  people  as 
could  conveniently  exercise  it.  It  was  even  in  the  mouth  of  our 
kings  that  what  concerned  all  should  be  approved  by  all.  Nor 
is  the  language  of  all  extant  writs  less  adverse  to  the  supposition 
that  the  right  of  suffrage  in  county  elections  was  limited  to  ten- 
ants in  chief.  It  seems  extraordinary  that  such  a  restriction,  if 
it  existed,  should  never  be  deducible  from  these  instruments  ;  that 
their  terms  should  invariably  be  large  enough  to  comprise  all 
freeholders.  Yet  no  more  is  ever  required  of  the  sheriff  than 
to  return  two  knights  chosen  by  the  body  of  the  county.  For 
they  are  not  only  said  to  be  returned  pro  communitate,  but  "  per 
cornmunitatem,"  and  "de  assensu  totius  communitatis."  Nor 
is  it  satisfactory  to  allege,  without  any  proof,  that  this  word 

^Viakerton'9    "  Hist,    of    Scotland,"       was  not  regularly  acted  upon  till  1587  (p. 
^^'mc  i,  pages    120,   357-     But  this  law       j68). 
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should  be  restricted  to  the  tenants  in  chief,  contrary  to  what  must 
appear  to  be  its  obvious  meaning.'^*  Certainly,  if  these  tenants 
of  the  crown  had  found  inferior  freeholds  usurping  a  right  of 
suffrage,  we  might  expect  to  find  it  the  subject  of  some  legisla- 
tive provision,  or  at  least  of  some  petition  and  complaint.  And, 
on  the  other  hand,  it  would  have  been  considered  as  unreason- 
able to  levy  the  wages  due  to  knights  of  the  shire  for  their  serv- 
ice in  Parliament  on  those  who  had  no  share  in  their  election. 
But  it  appears  by  writs  at  the  very  beginning  of  Edward  IPs 
reign  that  wages  were  levied  "  de  communitate  comitatus."  **• 
It  will  scarcely  be  contended  that  no  one  was  to  contribute  under 
this  writ  but  tenants  in  chief ;  and  yet  the  word  communitas  can 
hardly  be  applied  to  different  persons  when  it  occurs  in  the  same 
instrument  and  upon  the  same  matter.  The  series  of  petitions 
above  mentioned  relative  to  the  payment  of  wages  rather  tends 
to  support  a  conclusion  that  all  mesne  tenants  had  the  right  of 
suffrage,  if  they  thought  fit  to  exercise  it,  since  it  was  earnestly 
contended  that  they  were  liable  to  contribute  toward  that  ex- 
pense. Nor  does  there  appear  any  reason  to  doubt  that  all  free- 
holders, except  those  within  particular  franchises,  were  suitors 
to  the  county  court — ^an  institution  of  no  feudal  nature,  and  in 
which  elections  were  to  be  made  by  those  present.  As  to  the 
meeting  to  which  knights  of  shires  were  summoned  in  38  Henry 
III,  it  ought  not  to  be  reckoned  a  Parliament,  but  rather  one 
of  those  anomalous  conventions  which  sometimes  occurred  in 
the  unfixed  state  of  government.  It  is,  at  least,  the  earliest  known 
instance  of  representation,  and  leads  us  to  no  conclusion  in  re- 
spect of  later  times,  when  the  commons  had  become  an  essential 
part  of  the  legislature,  and  their  consent  was  required  to  all 
public  burdens. 

This  question,  upon  the  whole,  is  certainly  not  free  from 
considerable  difficulty.  The  legal  antiquaries  are  divided.  Prynne 
does  not  seem  to  have  doubted  but  that  the  knights  were  "  elected 
in  the  full  county,  by  and  for  the  whole  county,"  without  respect 
to  the  tenure  of  the  freeholders.**'  But  Brady  and  Carte  are  of 
a  different  opinion."®  Yet  their  disposition  to  narrow  the  basis 
of  the  constitution  is  so  strong  that  it  creates  a  sort  of  prejudice 


***  What  can  one  who  adopts  this 
opinion  of  Dr.  Brady  sav  to  the  follow- 
ing record?  Rex  milititms,  liberia  ho- 
minibus,  et  toti  communitati  comitatus 
Wygomiae  tam  intra  libertates  quam 
extra,  salutem.  Cum  comites,  barones, 
milites,  liberi  homines,  et  communita- 
tes  comitatuum  regni  nostri  vicesimam 
omnium  bonorum  suorum  mobilium, 
civeaque  et  burgenses  et  communitates 
omnium  civitatum  et  bursrorum  ejusdem 
regni,  necnon  tenentes  de  antiquis  do- 
mmicis  coronae  nostrae  quindecimam  bo- 
norum suorum  mobilium  nobis  concesse- 


runt.  ("Pat  Rot";  i  E.  II.  in  "Rot 
Pari.,"  vol.  i,  p.  442;  see  also  pp.  241 
and  J69.)  If  the  word  communitas  is  here 
used  in  any  precise  sense,  which,  when 
possible,  we  are  to  suppose  in  construing 
a  legal  instrument  it  must  designate,  not 
the  tenants  in  chief,  but  the  inferior 
class,  who,  though  neither  freeholders 
nor  free  burgesses,  were  yet  contributable 
to  the  subsidy  on  their  goods. 

**•  Madox,  "  Firms  Burgi,"  pp.  99  and 
102.  note  Z. 

««  Prynne's  "  Second  Register,"  p.  <o. 

««  Carte's  "  Hist  of  England."  ii;  ^ 
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ipinst  their  authority.  And  if  I  might  offer  an  opinion  on  so 
obscure  a  subject,  I  should  be  much  inclined  to  believe  that, 
even  {rem  the  reign  of  Henry  III,  the  election  of  knights  by  all 
freeholders  in  the  county  court,  without  regard  to  tenure,  was 
litdc,  if  at  all,  different  from  what  it  is  at  present."** 

The  progress  of  towns  in  several  continental  countries,  from 
a  condition  bordering  upon  servitude  to  wealth  and  liberty,  has 
more  than  once  attracted  our  attention  in  other  parts  of  the 
present  work.  Their  growth  in  England,  both  from  general 
causes  and  imitative  policy,  was  very  similar  and  nearly  coin- 
cident. Under  the  Anglo-Saxon  line  of  sovereigns  we  scarcely 
can  discover  in  our  scanty  records  the  condition  of  their  inhabit- 
ants, except  retrospectively  from  the  great  survey  of  "  Doomsday 
Book,"  which  displays  the  state  of  England  under  Edward  the 
Confessor.  Some  attention  to  commerce  had  been  shown  by 
Alfred  and  Athelstan ;  and  a  merchant  who  had  made  three  voy- 
ages beyond  sea  was  raised  by  law  of  the  latter  monarch  to  the 
dignity  of  a  thane.****  This  privilege  was  not  perhaps  often 
claimed ;  but  the  burgesses  of  towns  were  already  a  distinct  class 
from  the  ceorls  or  rustics,  and,  though  hardly  free  according  to 
our  estimation,  seem  to  have  laid  the  foundation  of  more  ex- 
tensive immunities.  It  is  probable,  at  least,  that  the  English 
towns  had  made  fully  as  great  advances  toward  emancipation 
as  those  of  France.  At  the  conquest  we  find  the  burgesses  or 
inhabitants  of  towns  living  under  the  superiority  or  protection 
of  the  king,  or  of  some  other  lord,  to  whom  they  paid  annual 
rents,  and  determinate  dues  or  customs.  Sometimes  they  be- 
longed to  different  lords,  and  sometimes  the  same  burgess  paid 
customs  to  one  master,  while  he  was  under  the  jurisdiction  of 
another.  They  frequently  enjoyed  special  privileges  as  to  in- 
heritance ;  and  in  two  or  three  instances  they  seem  to  have  pos- 
sessed common  property,  belonging  to  a  sort  of  guild  or  cor- 
poration, and  in  some  instances,  perhaps,  had  a  municipal  admin- 
istration  by  magistrates  of  their  own  choice.**^*     Besides  the* 

**The  present  qaestion  has  been  dis- 
CQssed  whli  mnch  ability  in  the  **  Edin- 
bwfh  Reriew."  vol.  xxri,  p.  341.    [Note 

nn 

**WiIkins,  p.   71- 

*"  Bnrgensis  Exonis  nrbis  habent  ex- 
tra cTritatem  temm  duodecim  camcata- 
nmi:  guae  nnllam  consnetudinem  reddunt 
aiii  ad  ipsan  ehritatem.  (*'  Doomsday/' 
Be  loa)  At  Canterbury  the  burgesses 
Bsd  forty-fire  houses  without  the  city, 
^  qnibus  ipas  habebant  gablum  et  con- 
netndinem,  rex  aatem  socam  et  sacam; 
ip^  quoque  bnr^enses  habebant  de  rege 
triginta  tres  acraa  prati  in  irildam.  suam 
(p-  t).  In  Lincoln  and  Stamford  some 
resident  proprietora,  called  Lagemanni, 
W  jurisdicnon  (soeara  et  sacam)  over 
Ikcv  tenants.     But  nowhere  have  t  been 


able  to  discover  anv  trace  of  municipal 
self-government;  unless  Chester  may  be 
deemed  an  exception,  where  we  read  of 
twelve  judices  civitatis;  but  by  whom 
constituted  does  not  appear.  Ine  word 
lageman  seems  equivalent  to  judex.  The 
guild  mentioned  above  at  Canterbury 
was,  in  all  probability,  a  voluntary  as- 
sociation: so  at  Dover  we  find  the  bur- 
gesses'    guildhall,     gihalla     burgensium 

(p.  i). 

Many  of  ttie  passages  m  "  Dooms- 
day *'  relative  to  the  state  of  burgesses 
are  collected  in  Brady's  "  History  of  Bor- 
oughs"; a  work  which,  if  read  with  due 
suspicion  of  the  author's  honesty,  will 
convey  a  great  deal  of  knowledge. 

Since  the  former  part  of  this  note  was 
written,    I    have    met    with    a    charter 
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regular  payments,  which  were  in  general  not  heavy,  they  were 
liable  to  tallages  at  the  discretion  of  their  lords.  This  burden 
continued  for  two  centuries,  with  no  limitation,  except  that  the 
barons  were  latterly  forced  to  ask  permission  of  the  king  before 
they  set  a  tallage  on  their  tenants,  which  was  commonly  done 
when  he  imposed  one  upon  his  own.***  Still  the  towns  became 
considerably  richer ;  for  the  profits  of  their  traffic  were  undimin- 
ished by  competition,  and  the  consciousness  that  they  could  not 
be  individually  despoiled  of  their  possessions,  like  the  villeins 
of  the  country  around,  inspired  an  industry  and  perseverance 
which  all  the  rapacity  of  Norman,  kings  and  barons  was  unable 
to  daunt  or  overcome. 

One  of  the  earliest  and  most  important  changes  in  the  con- 
dition of  the  burgesses  was  the  conversion  of  their  individual 
tributes  into  a  perpetual  rent  from  the  whole  borough.  The 
town  was  then  said  to  be  affirmed,  or  let  in  fee-farm,  to  the 
burgesses  and  their  successors  forever.***  Previously  to  such 
a  grant  the  lord  held  the  town  in  his  demesne,  and  was  the  legal 
proprietor  of  the  soil  and  tenements,  though  I  by  no  means 
apprehend  that  the  burgesses  were  destitute  of  a  certain  estate 
in  their  possessions.  But  of  a  town  in  fee-farm  he  only  kept  the 
superiority  and  the  inheritance  of  the  annual  rent,  which  he  might 
recover  by  distress.***  The  burgesses  held  their  lands  by  burgage 
tenure,  nearly  analogous  to,  or  rather  a  species  of,  free  socage.*** 
Perhaps  before  the  grant  they  might  correspond  to  modem  copy- 
holders. It  is  of  some  importance  to  observe  that  the  lord,  by 
such  a  grant  of  the  town  in  fee-farm,  whatever  we  may  think 
of  its  previous  condition,  divested  himself  of  his  property,  or 
lucrative  dominion  over  the  soil,  in  return  for  the  perpetual  rent ; 


gnnted  by  Henry  II  to  Lincoln,  which 
seems  to  refer,  more  explicitly  than  any 
similar  instrument,  to  municipal  privi* 
leges  of  jurisdiction  enjoyed  by  the  citi- 
zens under  Edward  the  Confessor.  These 
charters,  it  is  well  known,  do  not  always 
recite  what  is  true;  yet  it  is  possible 
that  the  citizens  of  Lincoln,  which  had 
been  one  of  the  five  Danish  towns,  some- 
times  mentioned  with  a  sort  of  distinc- 
tion  by  writers  before  the  conquest,  misht 
be  in  a  more  advantageous  situation  than 
the  generality  of  burgesses.  Sciatis  me 
concessisse  civibus  meis  Lincoln,  omnes 
libertates  et  consuetudines  et  leges  suas, 
quas  habuerunt  tempore  Edwardi  et 
will,  et  Henr.  regum  An^liae  et  ^Idam 
suam  mercatoriam  de  hominibus  ctvitatis 
et  de  aliis  mercatoribus  comitatus,  sicut 
illam  habuerunt  tempore  predictorum, 
antecessorum  nostrorum,  regum  An^liae, 
melius  et  liberius.  Et  omnes  homines 
qui  infra  quatuor  di visas  civitates  ma* 
nent  et  mercatum  deducunt,  sint  ad  gil- 
das,  et  consuetudines  et  assisas  civitatis, 
sicut  melius  fuerunt  temp.  Edw.  et  Will, 
et  Hen.  regum  Anglic  (Rymer,  tome  i, 
p.  40,  edit  i8i(.) 


I  am  indebted  to  the  friendlr  remarks 
of  the  periodical  critic  whom  I  have  be- 
fore mentioned  for  reminding  me  of  other 
charters  of  the  same  age,  expressed  in  a 
similar  manner,  which  m  mv  haste  I  had 
overlooked,  though  printed  in  common 
books.  But  whether  these  general  words 
ought  to  outweigh  the  silence  of  **  Dooms- 
day Book  "  I  am  not  prepared  to  decide. 
I  nave  admitted  below  Uiat  the  posses- 
sion of  corporate  property  implies  an 
elective  government  for  its  administra- 
tion, and  I  think  it  perfectly  clear  that 
the  guilds  made  by-laws  for  the  regu- 
lation of  their  members.  Yet  this  is 
something  different  from  municipal  juris- 
diction over  all  the  inhabitants  of  a  town. 
[Note  IV.) 

*"Madox,     "Hist     of     Exchequer," 

*  »•  Madox.  "Firma  Burgi,"  p.  i.  Ther« 
is  one  instance,  I  know  not  it  any  more 
could  be  found,  of  a  firma  burgi  before 
the  conquest.  It  waa  at  HnntiBgdoB. 
("  Epomsday."  p.  J03.) 

***  Madox,  pp.  ij,  ij. 

'"Id.,  pw  ai. 
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so  that  tallag^es  subsequently  set  at  his  own  discretion  upon  the 
inhabitants,  however  common,  can  hardly  be  considered  as  a  just 
exercise  of  the  rights  of  proprietorship. 

Under  such  a  system  of  arbitrary  taxation,  however,  it  was 
evident  to  the  most  selfish  tyrant  that  the  wealth  of  his  burgesses 
was  his  wealthy  and  their  prosperity  his  interest ;  much  more  were 
liberal  and  sagacious  monarchs,  like  Henry  II,  inclined  to  en- 
courage them  by  privileges.  From  the  time  of  William  Rufua 
there  was  no  reign  in  which  charters  were  not  granted  to  dif- 
ferent towns  of  exemption  from  tolls  on  rivers  and  at  markets, 
those  lighter  manacles  of  feudal  tyranny ;  or  of  commercial  fran- 
chises ;  or  of  immunity  from  the  ordinary  jurisdictions ;  or,  lastly, 
of  internal  self-regulation.  Thus  the  original  charter  of  Henry 
I  to  the  city  of  London  ^**  concedes  to  the  citizens,  in  addition 
to  valuable  commercial  and  fiscal  immunities,  the  right  of  choos- 
ing their  own  sheriff  and  justice,  to  the  exclusion  of  every  for- 
eign jurisdiction.*'^  These  grants,  however,  were  not  in  general 
so  extensive  till  the  reign  of  John.'"  Before  that  time  the  in- 
terior arrangement  of  towns  had  received  a  new  organization. 
In  the  Saxon  period  we  find  voluntary  associations,  sometimes 
reli|;ious,  sometimes  secular;  in  some  cases  for  mutual  defence 
agamst  injury,  in  others  for  mutual  relief  in  poverty.  These  were 
cSUed  guilds,  from  the  Saxon  verb  gildan,  to  pay  or  contribute, 
and  exhibited  the  natural,  if  not  the  legal,  character  of  corpora- 
tk)ns.*'*     At  the  time  of  the  conquest,  as  has  been  mentioned 


I   hare  read   somewhere   that  this 

cr  was   granted    in    iioi.     But   the 

iastrmncat  Hsclf,  which  is  ouIt  presenred 
by  an  Inspcximos  of  Edward  IV,  does 
aoC  contain  any  date.  (Rymer,  tome  i,  p. 
11,  edit.  1B16.)  Could  it  be  traced  so 
Ufli,  tlie  circumstance  would  be  remark- 
Mie,  asthe  earliest  charters  granted  by 


,  VI,  supposed  to  be  the  father  of 
iastnutions,  are  sereral  years  later. 

It  is  said  by  Mr.  Thorpe  ("  Ancient 
Lavs  of  England,"  p.  267)  that,  though 
fkcra  are  ten  witnesses,  he  ouIt  finds  one 
who  dirows  any  light  on  the  date:  name- 
ly, Hugh  Bigod,  who  succeeded  his 
Wothcr  William  in  iiao.  But  Mr.  Thorpe 
docs  not  mention  in  what  respect  he  suc- 
ceeded. It  was  as  dapifer  regis;  but  he 
is  net  so  named  in  the  charter.  (Dug- 
4ak'a  "Baronage,**  p.  tis.)  The  date. 
terefore,  still  seems  problematical. 

**  This  did  not,  howerer.  sare  the  citi- 
seas  from  paying  one  hundred  marks  to 
the  JMtig  for  this  priTflege.  (Mag.  Rot 
S  Stepn.,  apud  Madox,  "  Hist  Ex- 
dbeqaer,"  tome  xL)  I  do  not  know  that 
the  charter  of  Henry  I  can  be  suspected ; 
Wt  Brady,  in  his  treatise  of  '*  Bor- 
SHhs  -  (p.  38,  edit  1777)..  does  not  think 
proper  once  to  mention  it;  and,  mdeed, 
jHcs  many  expreaaions  incompatible  with 

r^^BlKSSeld,  "  Hist,  of  Norfolk/;  vol. 
i.  91  lib  atys  ^^  Henry  I  granted  the 


same  pririleges  by  charter  to  Norwich 
in  iiaa  which  London  possessed.  Yet  it 
appears  that  the  king  named  the  port- 
reeve or  provost;  but  Blomefield  suggests 
that  he  was  probably  recommended  by 
the  citizens,  the  office  being  annual. 

"•Madox,  "Firma  Burgi,"  p.  23. 
Hickes  has  given  us  a  bond  of  fellowship 
among  the  thanes  of  Cambridgeshire, 
containing  several  curious  particulars. 
A  composition  of  eight  pounds,  exclusive, 
I  conceive,  of  the  usual  weregild,  was  to 
be  enforced  from  the  slayer  of  any  fel- 
low. If  a  fellow  (gilda)  killed  a  man  of 
i,soo  shillings  weregild,  each  of  the  so- 
ciety was  to  contribute  half  a  mark;  for 
a  ceorl,  two  one  (perhaps  ten  shillings); 
for  a  Welshman,  one.  If,  however,  this 
act  was  committed  wantonly,  the  fellow 
had  no  right  to  call  on  the  societv  for 
contribution.  If  one  fellow  killed  an- 
other, he  was  to  pay  the  legal  weregild 
to  his  kindred,  and  also  eisht  pounds 
to  the  society.  Harsh  words  used  by 
one  fellow  toward  another,  or  even  to- 
ward a  stranger,  incurred  a  fine.  No 
one  was  to  eat  or  drink  in  the  company 
of  one  who  had  killed  his  brother  fellow, 
unless  in  the  presence  of  the  king,  bish- 
op, or  alderman.  ("  Dissertatio  £pisto- 
laris,"  p.   21.) 

We  find  in  Wilkins's  "Anglo-Saxon 
Laws,"  p.  65,  a  number  of  ordinances 
sworn  to  by  persons  both  of  noble  and 
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above,  such  voluntary  incorporations  of  the  burgesses  possessed 
in  some  towns  either  landed  property  of  their  own  or  rights  of 
superiority  over  that  of  others.  An  internal  elective  government 
seems  to  have  been  required  for  the  administration  of  a  common 
revenue,  and  of  other  business  incident  to  their  association.'** 
They  became  more  numerous  and  more  peculiarly  commercial 
after  that  era,  as  well  from  the  increase  of  trade  as  through  imi- 
tation of  similar  fraternities  existing  in  many  towns  of  France. 
The  spirit  of  monopoly  gave  strength  to  those  institutions,  each 
class  of  traders  forming  itself  into  a  body,  in  order  to  exclude 
competition.  Thus  were  established  the  companies  in  corporate 
towns,  that  of  the  Weavers  in  London  being  perhaps  the  earli- 
est,^** and  these  were  successively  consolidated  and  sanctioned 
by  charters  from  the  crown.  In  towns  not  large  enough  to  admit 
of  distinct  companies,  one  merchant  guild  comprehended  the 
traders  in  general,  or  the  chief  of  them ;  and  this,  from  the  reign 
of  Henry  II  downward,  became  the  subject  of  incorporating  char- 
ters. The  management  of  their  internal  concerns,  previously  to 
any  incorporation,  fell  naturally  enough  into  a  sort  of  oligarchy, 
which  the  tenor  of  the  charter  generally  preserved.  Though  the 
immunities  might  be  very  extensive,  the  powers  were  more  or 
less  restrained  to  a  small  number.  Except  in  a  few  places,  the 
right  of  choosing  magistrates  was  first  given  by  King  John; 
and  certainly  must  rather  be  ascribed  to  his  poverty  than  to 
any  enlarged  policy,  of  which  he  was  utterly  incapable.*** 

From  the  middle  of  the  twelfth  century  to  that  of  the  thir- 
teenth the  traders  of  England  became  more  and  more  prosper- 
ous. The  towns  on  the  southern  coast  exported  tin  and  other 
metals  in  exchange  for  the  wines  of  France ;  those  on  the  eastern 
sent  corn  to  Norway — the  Cinque  Ports  bartered  wool  against 
the  stuffs  of  Flanders.**'  Though  bearing  no  comparison  with 
the  cities  of  Italy  or  the  empire,  they  increased  sufficiently  to 


ignoble  rank  (ge  eorlisce  ge  ceorlisce), 
and  confirmed  by  King  Athelstan.  These 
are  in  the  nature  of  by-laws  for  the  reg- 
ulation of  certain  societies  that  had  been 
formed  for  the  preservation  of  public 
order.  Their  remedy  was  rather  violent: 
to  kill  and  seize  the  eflfects  of  all  who 
should  rob  any  member  of  the  associa- 
tion. This  property,  after  deducting  the 
value  of  the  things  stolen,  was  to  be 
divided  into  two  parts;  one  given  to  the 
criminal's  wife  if  not  an  accomplice,  the 
other  shared  between  the  king  and  the 
society. 

In  another  fraternity  among  the  clergy 
and  laity  of  Exeter  every  fellow  was  en- 
titled to  a  contribution  in  case  of  taking 
a  journey,  or  if  his  house  was  burnea. 
Thus  they  resembled,  in  some  degree, 
our  friendly  societies;  and  display  an  in- 
teresting picture  of  manners,  which  has 
inducea  me  to  insert  this  note,  though 


not  greatly  to  the  present  purpose.  (See 
more  of  the  Anglo-Saxon  guilds  in 
Turner's  history,  vol.  ii,  p.  loa.)  Socie- 
ties of  the  same  kind,  for  purposes  of 
religion,  charity,  or  mutual  assistance, 
rather  than  trade,  may  be  found  long 
afterward.  (Blomefield's  "  Hist,  of  Nor 
folk/*  vol.  iii,  p.  494.) 

**•  See  a  grant  from  Turstin,  Arch* 
bishop  of  York,  in  the  reign  of  Henry 
I,  to  the  burgesses  of  Beverly,  that  they 
may  have  their  hanshus  (i.  e.,  guildhall) 
like  those  of  York,  et  ibi  sua  statnta  per- 
tractent  ad  honorem  Dei,  etc  (Rymer, 
tome  i,  p.  10,  edit.  1816O 

««  Madox,  "  Firma  Burgi,"  p.  189. 

***  Idem,  passim.  A  few  of  an  earlier 
date  may  be  found  in  the  new  edition  of 
Rymer. 

»«  Littleton's  "  History  of  Henry  II," 
vol.  ii,  p.  170 ;  Macpherson's  "Amuls  of 
Commerce,    vol.  i,  p.  351. 
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aieqmre  importance  at  home.  That  vigorous  prerogative  of  the 
Norman  monarchs,  which  kept  down  the  feudal  aristocracy,  com- 
pensated ior  whatever  inferiority  there  might  be  in  the  popula- 
tion and  defensible  strength  of  the  English  towns,  compared  with 
those  on  the  Continent.  They  had  to  fear  no  petty  oppressors, 
no  local  hostility ;  and  if  they  could  satisfy  the  rapacity  of  the 
crown,  were  secure  from  all  other  grievances.  London,  far  above 
the  rest,  our  ancient  and  noble  capital,  might,  even  in  those  early 
times,  be  justly  termed  a  member  of  the  political  system.  This 
great  city,  so  admirably  situated,  was  rich  and  populous  long 
before  the  conquest.  Bede,  at  the  beginning  of  the  eighth  cen- 
torjy  speaks  of  London  as  a  great  market,  which  traders  fre- 
qnoited  by  land  and  sea.^**  It  paid  fifteen  thousand  pounds  out 
of  eighty-two  thousand  pounds,  raised  by  Canute  upon  the  king- 
dom.*** If  we  believe  Roger  Hoveden,  the  citizens  of  London, 
on  the  death  of  Ethelred  II,  joined  with  part  of  the  nobility  in 
raising  Edmund  Ironside  to  the  throne.^*'  Harold  I,  according 
to  brtter  authority,  the  "  Saxon  Chronicle "  and  William  of 
Malmsbury,  was  elected  by  their  concurrence.^"^  Descending  to 
later  history,  we  find  them  active  in  the  civil  war  of  Stephen 
and  Matilda.  The  famous  Bishop  of  Winchester  tells  the  Lon- 
doners that  they  are  almost  accounted  as  noblemen  on  account 
of  the  greatness  of  their  city,  into  the  community  of  which  it  ap- 
pears that  some  barons  had  been  received.^*^  Indeed,  the  citizens 
themselves,  or  at  least  the  principal  of  them,  were  called  barons. 
It  was  certainly  by  far  the  greatest  city  in  England.  There  have 
been  different  estimates  of  its  population,  some  of  which  are 


"^  Macpherson,  p.  MS- 

"•Id-,  p.  J82. 

**CtTcs  Lundtnenses,  et  pars  nobili- 
vm  qui  eo  tempore  consiatebant  Lun- 
dooia^  Qitonem  Eadmundum  uoanimi 
eoBsensa  in  regera  levavere  (p.  24a). 

"""Ckron.  Saxon./'  p.  154;  Malms- 
bory,  p.  76.  He  says  the  people  of  Lon- 
doa  were  become  almost  barbarians 
thfooch  their  intercourse  with  the  Danes; 
propter  frequentem  convictum. 

"*  Londmenses,  qui  sunt  quasi  opti- 
ontes  pro  magnitudine  civitatis  in  An- 
flii.  (kalmab.,  p.  189.)  Thus»  too»  Mat- 
oiev  Faria  :  cives  Londinenses,  quos 
propter  civitatis  diipnitatem  et  civium  an- 
tiqnam  libertatem  Barones  consuevimus 
appeUarc  (p.  744}.  And  in  another  place: 
locms  civitatis  cives.  quos  barones  vo- 
c*at  (p.  Qas)'  Spelman  says  that  the 
■sffistratea  oi  several  other  towns  were 
aljcd  barons.  (Glossary,  "  Barones  de 
London.") 

A  nngalMr  proof  of  the  estimation  in 
vUdi  the  citsaens  of.  London  held  them- 
•ehres  in  the  reicn  of  Ridiard  I  occurs 
■  the  "  Chronicle  of  Jocdyn  de  Brake- 
loode"  (p.  56— Camden  Society,  1840). 
TlKy  ff^Tff*^  to  be  free  from  toll  in 
every  part  of  England,  and  in  every  ju- 


risdiction, resting  their  immunity  on  the 
antiquitpr  of  London  (which  was  coeval, 
they  said,  with  Romc)j  and  on  its  rank 
as  metropolis  of  the  Icmgdom.  Et  dice- 
bant  cives  Lundonienses  fuisse  quietos 
de  theloneo  in  omni  foro,  et  semper  et 
ubique,  per  totam  Angliam,  i  tempore 
quo  Roma  pnmo  fundata  fuit,  et  civita- 
tem  Lundonix,  eodem  tempore  funda- 
tam,  talem  debere  habere  libertatem  per 
totam  Angliam,  et  ratione  civitatis  pnvi- 
legiatae  qux  olim  metropolis  fuit  et 
caput  regni,  et  ratione  antiquitatis.  Pal- 
grave  inclines  to  think  that  Ix>ndon 
never  formed  part  of  any  kingdom  of  the 
Heptarchy,  (introduction  to  "  Rot.  Cur. 
Regis..'*  p.  95.^  But  this  seems  to  imply 
a  republican  city  in  the  midst  of  so  many 
roval  states,  which  seems  hardly  prob- 
able. Certainlv  it  seems  strange,  though 
I  can  not  expfain  it  away,  that  the  capi- 
tal of  England  should  have  fallen,  as  we 
generalljr  suppose,  to  the  small  and  ob- 
scure kingdom  of  Essex.  Winchester, 
indeed,  may  be  considered  as  having  be- 
come  afterward  the  capital  during  the 
Anglo-Saxon  monarchy,  so  far  as  that  it 
was  for  the  most  part  the  residence  of 
our  kings.  But  London  was  always  more 
populous. 
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extravagant;  but  I  think  it  could  hardly  have  contained  less 
than  thirty  or  forty  thousand  souls  within  its  walls,  and  the 
suburbs  were  very  populous.***  These  numbers,  the  enjoyment 
of  privileges,  and  the  consciousness  of  strength,  infused  a  free 
and  even  a  mutinous  spirit  into  their  conduct.*^*  The  London- 
ers were  always  on  the  barons'  side  in  their  contests  with  the 
crown.  They  bore  a  part  in  deposing  William  Longchamp,  the 
chancellor  and  justiciary  of  Richard  I.*^*  They  were  distin- 
guished in  the  great  struggle  for  Magna  Charta;  the  privileges 
of  their  city  are  expressly  confirmed  in  it;  and  the  Mayor  of 
London  was  one  of  the  twenty-five  barons  to  whom  the  main- 
tenance of  its  provisions  was  delegated.  In  the  subsequent  reign 
the  citizens  of  London  were  regarded  with  much  dislike  and 
jealousy  by  the  court,  and  sometimes  suffered  pretty  severely 
at  its  hands,  especially  after  the  battle  of  Evesham.*" 

Notwithstanding  the  influence  of  London  in  these  seasons 
of  disturbance,  we  do  not  perceive  that  it  was  distinguished  from 
the  most  insignificant  town  by  greater  participation  in  national 
councils.  Rich,  powerful,  honourable,  and  high-spirited  as  its 
citizens  had  become,  it  was  very  long  before  they  found  a  regular 
place  in  Parliament.  The  prerogative  of  imposing  tallages  at 
pleasure,  unsparingly  exercised  by  Henry  III  even  over  Lon- 
don,*" left  the  crown  no  inducement  to  summon  the  inhabitants 


•••  Drake,  the  historian  of  York,  main* 
tains  that  London  was  less  populous, 
about  the  time  of  the  conquest,  than 
that  city;  and  quotes  Hardynge,  a  writer 
of  Henry  V*s  age,  to  prove  that  the  in- 
terior part  of  the  former  was  not  closely 
built  (  Eboracum,"  p.  91.)  York,  how- 
ever, does  not  appear  to  have  contained 
naore  than  10,000  inhabitants  at  the  acces- 
sion of  the  Conqueror;  and  the  very  ex- 
aggerations as  to  the  populousness  of 
London  prove  that  it  must  have  far  ex- 
ceeded tnat  number.  Fitz-Stephen,  the 
contemporary  biographer  of  Thomas  k 
Becket,  tells  us  of  80,000  men  capable  of 
bearing  arms  within  its  precincts;  where, 
however,  his  translator,  Pegge,  suspects 
a  mistake  of  the  manuscript  in  the  nu- 
merals. And  this,  with  similar  hyper- 
boles, so  imposed  on  the  judicious  mind 
of  Lord  Littleton  that,  finding  in  Peter 
of  Blois  the  inhabitants  of  London  reck- 
oned at  quadraginta  millia,  he  has  actual- 
ly proposed  to  read  quadringenta.  (**  Hist. 
Henry  II,"  vol.  iv,  ad  finem.)  It  is  hard- 
ly necessary  to  observe  that  the  condi- 
tion of  agriculture  and  internal  commu- 
nication would  not  have  allowed  half  that 
number  to  subsist. 

The  subsidv  roll  of  1377.  published  in 
the  *'  Archxologia,"  vol.  vii,  would  lead 
to  a  conclusion  that  all  the  inhabitants  of 
London  did  not  even  then  exceed  35.000. 
If  this  be  true,  they  could  not  have 
•mounted,  probably,  to  so  great  a  num- 
ber two  or  three  centuries  earlier.  But 
the    numbers    given    in    that    document 


have  been  questioned  as  to  Norwich  upon 
very  plausible  grounds,  and  seem  rather 
suspicious  in  the  present  instance. 
[Note  v.) 

"•  This  seditious,  or  at  least  refractory, 
character  of  the  Londoners  was  displayed 
in  the  tumult  headed  by  William  Long- 
beard  in  the  time  of  Richard  I,  and  that 
under  Constantine  in  1222,  the  patriarchs 
of  a  long  line  of  city^  demagogues. 
(Hoveden,  p.  765;  M.  Paris,  p.  154.) 

■**  Hoveden*8  expressions  are  very  pre- 
cise, and  show  that  the  share  taken  by 
the  citizens  of  London  (probably  the 
mayor  and  aldermen)  in  this  measure 
was  no  tumultuary  acclamation,  but  a 
deliberate  concurrence  with  the  nobility. 
Comes  Johannes,  et  fere  omnes  episcopi, 
et  comites  Anglix  eadem  die  intravenint 
Londonias;  et  in  crastino  praedictus  Jo- 
hannes frater  regis,  et  archiepiscopus 
Rothomagensis,  et  omnes  episcopi,  et 
comites  et  barones,  et  cives  Londonienses 
cum  illis  convenerunt  in  atrio  ecclesix 
S.  Pauli.  .  .  ,  Placuit  ergo  Johanni  fratri 
regis,  et  omnibus  episcopis,  et  comitibus 
et  baronibus  regni,  et  civibus  Londonia- 
rum,  quod  cancellarius  ille  deponeretur, 
et  deposuerunt  eum,  etc.  (p.  701). 

■**  The  reader  may  consult,  for  a  more 
full  account  of  the  English  towns  before 
the  middle  of  the  thirteenth  century, 
Littleton's  "  History  of  Henry  II.*»  vol. 
ii,  p.  174,  and  Macpherson's  ^  Annals  of 
Commerce." 

"■  Frequent  proofs  of  this  may  be 
found  in  Madox,  **  Hist  of  Exchequer/' 
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of  dfies  and  boroughs.  As  these,  indeed,  were  daily  growing 
more  considerable,  they  were  certain,  in  a  monarchy  so  limited 
as  that  of  Eng^land  became  in  the  thirteenth  century,  of  attaining, 
sooner  or  later,  this  eminent  privilege.  Although,  therefore,  the 
object  of  Simon  de  Montfort  in  calling  them  to  his  Parliament 
after  the  battle  of  Lewes  was  merely  to  strengthen  his  own  fac- 
tion, which  prevailed  amon^  the  commonalty,  yet  their  perma- 
nent admission  into  the  legislature  may  be  ascribed  to  a  more 
general  cause.  For  otherwise  it  is  not  easy  to  see  why  the  inno- 
vation of  a  usurper  should  have  been  drawn  into  precedent, 
though  it  might  perhaps  accelerate  what  the  course  of  affairs 
was  gradually  preparing. 

It  is  well  known  that  the  earliest  writs  of  summons  to  cities 
and  boroughs,  of  which  we  can  prove  the  existence,  are  those 
of  Simon  de  Montfort,  Earl  of  Leicester,  bearing  date  12th  of 
December,  1264,  in  the  forty-ninth  year  of  Henry  III.*^*  After 
a  long  controversy,  almost  all  judicious  inquirers  seem  to  have 
acquiesced  in  admitting  this  origin  of  popular  representation.*'* 
The  argument  may  be  very  concisely  stated.  We  find  from  in- 
numerable records  that  the  king  imposed  tallages  upon  his  de- 
mesne towns  at  discretion.*'*  No  public  instrument  previous  to 
the  forty-ninth  of  Henry  HI  names  the  citizens  and  burgesses 
as  constituent  parts  of  Parliament;  though  prelates,  barons, 
knights,  and  sometimes  freeholders  are  enumerated,*''  while, 
since  the  undoubted  admission  of  the  commons,  they  are  almost 
invariably  mentioned.  No  historian  speaks  of  representatives 
appearing  for  the  people,  or  uses  the  word  citizen  or  burgess  in 


c  17,  as  wen  mm  in  Matt.  Paris,  who  la- 
■cats  it  with  indignation.  Gives  Lon- 
£ocnsc«,  contra  oonauetudinem  et  libcr- 
tttem  ciTitatis,  quasi  scnri  ultimae  con- 
dkionisL  non  snb  nomine  aut  titulo  liberi 
adintoni,  scd  tallacii,  quod  multum  eos 
isfebat,  regit  licet  Inviti  et  renitenteSj 
aaoM  rare  sunt  coacti  (p.  493).  Heu  ubi 
est  Lmdinensis,  totiet  empta,  toties  con- 
ecsn,  toties  scnpta,  toties  jurata  libertasl 
de.  (pu  6s7).  The  king  sometimes  sus- 
pended their  market— that  is,  I  suppose, 
their  ricfat  of  toll— 4iU  his  demands  were 
paid. 

***  These  writs  are  not  extant,  having 
pcfhaps  never  been  returned,  and  conse- 
MBBoy  we  can  not  teU  to  what  particu- 
or  places  they  were  addressed.  It  ap- 
pears, however,  that  the  assembly  was 
wtended  to  be  numerous,  for  the  entry 
raas :  scribstnr  civibus  Ebor,  civibus 
LiBOofai,  ef  ceteris  burgis  Anglic  It  is 
siBfnlar  that  no  mention  is  made  of 
LoMoo,  which  must  have  had  some  spe- 
ciil  snmmons.  (Rymer,  tome  i,  p.  803; 
Doffdale,  "  Snmmonitiones  ad  Parliamen- 
tw."  p.  I.) 

*"  It  would  ill  ref>ay  any  reader's  dili- 
frace  to  wade  through  the  vapid  and 
mktid  pngcs   of   TjrrcU;   but  whoever 


would  know  what  can  be  best  pleaded 
for  a  higher  antiquitjr  of  our  present 
parliamentary  constitution  may  have  re- 
course to  Hody  on  "  Convocations,'*  and 
Lord  LitUcton's  "  History  of  Henry  II," 
vol.  ii,  p.  276^  and  vol.  iv,  pp.  79-106.  I 
do  not  conceive  it  i>ossible  to  argue  the 

3uestion  more  ingeniously  than  has  been 
one  by  the  noble  writer  last  quoted. 
Whitelocke,  in  his  commentary  on  the 
parliamentary  writ,  has  treated  it  very 
much  at  length,  but  with  no  critical  dis- 
crimination. 

"•  Madox.  "  Hist,  of  Exchequer,"  c.  17. 
*"  The  only  apparent  exception  to  this 
is  in  the  letter  addressed  to  the  Pope  by 
the  Parliament  of  1246,  the  salutation  of 
which  runs  thus:  Barones,  proceres,  et 
ma^ates,  ac  nobiles  portuum  maris 
habitatores,  necnon  et  clerus  et  populus 
universuSf  salutem.  (Matt  Paris,  p.  696.) 
It  is  plain,  I  think,  from  these  words, 
that  some  of  the  chief  inhabitants  of  the 
Cinque  Ports,  at  that  time  very  flourish- 
ing towns,  were  present  in  this  Parlia- 
ment. But  whether  they  sat  as  repre- 
sentatives, or  by  a  peculiar  writ  of  sum- 
mons, is  not  so  evident;  and  the  latter 
may  be  the  more  probable  hypothesis  of 
the  two. 
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describing  those  present  in  Parliament.  Such  convincing,  thongli 
negative,  evidence  is  not  to  be  invalidated  by  some  general  and 
ambiguous  phrases,  whether  in  writs  and  records  or  in  his- 
torians.*^' Those  monkish  annalists  are  poor  authorities  upon 
any  point  where  their  language  is  to  be  delicately  measured.  But 
it  is  hardly  possible  that,  writing  circumstantially,  as  Roger  de 
Hoveden  and  Matthew  Paris  sometimes  did,  concerning  pro- 
ceedings in  Parliament,  they  could  have  failed  to  mention  the 
commons  in  unequivocal  expressions  if  any  representatives  from 
that  order  had  actually  formed  a  part  of  the  assembly. 

Two  authorities,  however,  which  had  been  supposed  to  prove 
a  greater  antiquity  than  we  have  assigned  to  the  representation 
of  the  commons,  are  deserving  of  particular  consideration — ^the 
cases  of  St.  Albans  and  Barnstaple.  The  burgesses  of  St.  Albans 
complained  to  the  council  in  the  eighth  year  of  Edward  II  that, 
although  they  held  of  the  king  in  capite,  and  ought  to  attend 
his  Parliaments  whenever  they  are  summoned,  by  two  of  their 
number,  instead  of  all  other  services,  as  had  been  their  custom 
in  all  past  times,  which  services  the  said  burgesses  and  their 
predecessors  had  performed  as  well  in  the  time  of  the  late  King 
Edward  and  his  ancestors  as  in  that  of  the  present  king  until 
the  Parliament  now  sitting,  the  names  of  their  deputies  having 
been  constantly  enrolled  in  chancery,  yet  the  sheriff  of  Hertford- 
shire, at  the  instigation  of  the  Abbot  of  St.  Albans,  had  neglected 
to  cause  an  election  and  return  to  be  made,  and  prayed  remedy. 
To  this  petition  it  was  answered :  "  Let  the  rolls  of  chancery  be 
examined,  that  it  may  appear  whether  the  said  burgesses  were 
accustomed  to  come  to  Parliament  or  not  in  the  time  of  the 
king's  ancestors,  and  let  right  be  done  to  them,  vocatis  evocandis, 
si  necesse  fuerit."  I  do  not  translate  these  words,  concerning 
the  sense  of  which  there  has  been  some  dispute,  though  not, 
apparently,  very  material  to  the  principal  subject.'^* 

This  is,  in  my  opinion,  by  far  the  most  plausible  testimony 
for  the  early  representation  of  boroughs.  The  burgesses  of  St. 
Albans  claim  a  prescriptive  right  from  the  usage  of  all  past  times, 
and  more  especially  those  of  the  late  Edward  and  his  ancestors. 
Could  this  be  alleged,  it  has  been  said,  of  a  privilege  at  the  utmost 
of  fifty  years'  standing,  once  granted  by  a  usurper,  in  the  days 
of  the  late  king's  father,  and  afterward  discontinued  till  about 
twenty  years  before  the  date  of  their  petition,  according  to  those 
who  refer  the  regular  appearance  of  the  commons  in  Parliament 
to  the  twenty-third  of  Edward  I  ?  Brady,  who  obviously  felt  the 
strength  of  this  authority,  has  shown  little  of  his  usual  ardour 

*^*  Thus  Matthew  Paris  tells  us  that  in  "*  Brady's  "  Introduction  to  Hist  ol 

1237    ^^^    whole    kingdom,    regni    totius       England/'  p.  38. 
universitas,  repaired  to  a  Parliament  of 
Henry  III   (p.  367). 


ST.   ALBANS 
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snd  acuteness  in  repelling  it.  It  was  observed,  however,  by 
Madox,  that  the  petition  of  St.  Albans  contains  two  very  singular 
allegations:  it  asserts  that  the  town  was  part  of  the  king's  de- 
mesne, whereas  it  had  invariably  belonged  to  the  adjoining  abbey ; 
and  that  its  burgesses  held  by  the  tenure  of  attending  Parliament, 
instead  of  all  other  services,  contrary  to  all  analogy,  and  with- 
out parallel  in  the  condition  of  any  tenant  in  capite  throughout 
the  kingdom.  "  It  is  no  wonder,  therefore,"  says  Hume,  "  that 
a  petition  which  advances  two  falsehoods  should  contain  one  his- 
torical mistake,  which  indeed  amounts  only  to  an  inaccurate 
expression."  But  it  must  be  confessed  that  we  can  not  so  easily 
set  aside  the  whole  authority  of  this  record.  For  whatever  assur- 
ance the  people  of  St.  Albans  might  show  in  asserting  what  was 
nntrae,  the  king's  council  must  have  been  aware  how  recently 
the  deputies  of  any  towns  had  been  admitted  into  Parliament. 
If  the  lawful  birth  of  the  House  of  Commons  were  in  1295,  as 
is  maintained  by  Brady  and  his  disciples,  is  it  conceivable  that, 
in  131 5,  the  council  would  have  received  a  petition,  claiming  the 
dective  franchise  by  prescription,  and  have  referred  to  the  rolls 
of  chancery  to  inquire  whether  this  had  been  used  in  the  days 
of  the  kingps  progenitors  ?  I  confess  that  I  see  no  answer  which 
can  easily  be  g^ven  to  this  objection  by  such  as  adopt  the  latest 
epoch  of  borough  representation — namely,  the  Parliament  of  23 
Edward  I.  But  they  are  by  no  means  equally  conclusive  against 
the  supposition  that  the  communities  of  cities  and  towns,  having 
been  first  introduced  into  the  legislature  during  Leicester's 
usurpation,  in  the  forty-ninth  year  of  Henry  III,  were  sum- 
moned, not  perhaps  uniformly,  but  without  any  long  intermis- 
sion, to  succeeding  Parliaments.  There  is  a  strong  presumption, 
from  the  language  of  a  contemporary  historian,  that  they  sat 
in  the  Parliament  of  1269,  four  years  after  that  convened  by 
Leicester.***  It  is  more  unequivocally  stated  by  another  annalist 
that  they  were  present  in  the  first  Parliament  of  Edward  I  held 
in  I2yi}^^  Nor  does  a  similar  inference  want  some  degree  of 
support  from  the  preambles  of  the  statute  of  Marlebridge  in 
51  Henry  III,  of  Westminster  I  in  the  third,  and  of  Gloucester  in 
the  sixth,  year  of  Edward  I.^**    And  the  writs  are  extant  which 


^*  CouYOcatis  tmirersis  Anglue  prelatis 
ct  magnatibiis,  necnon  cunctatum  regni 
mi  chntatiini  et  bnreonim  potentioribus. 
(Wjket,  in  Gale,  aV  Scnptores,  tome 
n.  p.  88.)  I  am  indebted  to  Hody  on 
"  Convocationa  "  for  this  reference,  which 
aeens  to  hare  eacaped  most  of  our  con- 
Nitntional  writera. 

***  Hoc  anno  .  .  •  oonvenerunt  archi< 
episcopi,  epiacopi*  comites  et  barones, 
tMMtes  et  priorea,  et  de  qnolibet  comi* 
tatu  quatuor  miiites,  et  de  qualibet 
Qritate  qaatuor.  (**  Annales  Waverlcien- 
•es,"  in   Gale,    tome  «.  p.  aa;.)     I  was 


led  to  this  passage  by  Atterbury,  '*  Rights 
of  Convocations,"  p.  310,  where  some 
other  authorities  less  unquestionable  are 
adduced  for  the  same  purpose.  Both  this 
assembly  and  that  mentioned  by  Wykes 
in  1269  were  certainly  Parliaments,  and 
acted  as  such,  particularly  the  former, 
though  summoned  for  purposes  not 
strictiv  parliamentary. 

*tt  The  statute  of^  Marlebridge  is  said 
to  be  made  convocatis  discretioribus, 
tam  majoribus  qu4m  minoribus;  that  of 
Westminster  primer,  par  son  conseO, 
et  par  rassentements  aes  archievesques, 
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summon  every  city,  borough,  and  nuricet  town  to  send  two  depu- 
ties to  a  council  m  the  eleventh  year  of  his  reign.  I  call  this  a 
council,  for  it  undoubtedly  was  not  a  Parliament.  The  sheriffs 
were  directed  to  summon  personally  all  who  held  more  than 
twenty  pounds  a  year  of  the  crown,  as  well  as  four  knights  for 
each  county  invested  with  full  powers  to  act  for  the  commons 
thereof.  The  knights  and  burgesses  thus  chosen,  as  well  as  the 
clergy  within  the  province  of  Canterbury,  met  at  Northampton ; 
those  within  the  province  of  York,  at  that  city.  And  neither 
assembly  was  opened  by  the  king.'**  This  anomalous  conven- 
tion was  nevertheless  one  means  of  establishing  the  representa- 
tive system,  and,  to  an  inquirer  free  from  technical  prejudice,  is 
little  less  important  than  a  regular  Parliament.  Nor  have  we 
long  to  look  even  for  this.  In  the  same  year,  about  eight  months 
after  the  councils  at  Northampton  and  York,  writs  were  issued 
summoning  to  a  Parliament  at  Shrewsbury  two  citizens  from 
London,  and  as  many  from  each  of  twenty  other  considerable 
towns."*  It  is  a  slight  cavil  to  object  that  these  were  not  directed 
as  usual  to  the  sheriff  of  each  county,  but  to  the  magistrates  of 
each  place.  Though  a  very  imperfect,  this  was  a  regular  and  un- 
equivocal representation  of  the  commons  in  Parliament.     But 

Ltd,  barons,        of    merctunu    ij    cillcd    the    Stitntc    oi 


e«eiquH,  abbd. 


The  « 


;  illon- 

X  of  Glouce*. 

■ppcllei   l«   p1u>   diicretCT   dc 

mc.  luxibicn  del  Knndei  come 

The)(  preimble*  seem  lo 

■      ~  ■  It  the  eom- 

thougb  the 

■amly  no  one 

ilBgenle  iheir 

intiqaiCr.     ("  Second  «igi«ter," 

»  Br»dy«  J- Hilt.   pf.Englin 


Acton    BumelL 


It  wu   probably    i 

of  the  TeprHcotadTC)  of 
■ ,jh»  preienl   in  thai 


luve  utiafied  Mr.  Prynne 

wriu  are  wanting:  in 
could  be  IcH  diapoied 


"■sfS^ifi; 


Carte,  vol.  i 


king  and  hii  council."  (Carte,  ii,  ■«, 
mng  lo  Rol.  Wall.,  II  Edward  I.™:  hO 
Li  Ihe  Parliamenl  was  suaimoned  M 
t  at  Shrewibury.  ii  may  be  pretumed 
(be  commona  adjourned  to  AcIOD 
nell.      The   word   '•  itaiule  "    imphM 


while  the  barona  put 
David.  Prince  of  Wal 


mell;  the  clergy 
lied  judrmenl  upon 


be  iuppoacd  ti 

-""SJ; 


the  Eichequer,"  de<  Eatatu 

iunt"lei  EStatui  to"'at'  ! 
Farlement  prochein  aprcs 
Michel,  1'an  del   reicne  le 


Eneland,  were  York,  Carliile,  Sear- 
borough.  Noitingham,  GHiniby,  fciocoln, 
Northimplon.  Lyon,  Yarmouth.  Col- 
cheater,  l^orwieh.  Cheiter.  Shrewsbury. 
Worceater,  Hereford,  Briatol,  Canterbury, 
Wincheater,  and   Eieter.     (R^mer.   tome 

''Thii  [the  trial  and  Judgment  of 
Llewellin]  leema  to  have  been  the  only 
buiineaa  traniacled  at  Shrewabury:  for 
the  biahopa  and  abbota,  and  (our  knight* 


Lorda-  Coniniitl. 


\rj   Ediaid. 


d  the  Sucnte  of  Uer- 


ach    ahir 


of   Lo 

in   Parliament,   are   said   to  have 

Aeton  Bumell:  and  thence  the  law 

tot  the  more  eaay  recoyery  of  the 

*  "  Archaolo(ical  f  outnat," 


iilh,  at  Biade  by  Ihe  king,  a  son   Paile- 

agiia  mentions  Tavant  dit  autat  fait  \ 
Acton   Bumel.     This   seems  to  aBotd  a 

which  has  been  controverted  bjr  a  learned 
antiquary.'     It   [s  cettaio  that  the  lord* 

character  eond™nmg'"LlcidllnI'  'bnl 
whether  they  proceeded  afterward  to  Ac- 
ton Bumell,  and  joined  in  the  ttatntc,  is 


vol.  ii.  P-  3j7.  by  the  Rev.  W.  Hirtahornc 
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their  attendance  seems  to  have  intermitted  from  this  time  to  the 
twenty-third  year  of  Edward's  reign.*** 

Those  to  whom  the  petition  of  St.  Albans  is  not  satisfactory 
will  hardly  yield  their  conviction  to  that  of  Barnstaple.  This 
town  set  forth  in  the  eighteenth  of  Edward  III  that,  among  other 
franchises  granted  to  them  by  a  charter  of  Athelstan,  they  had 
ever  since  exercised  the  right  of  sending  two  burgesses  to  Par- 
liament. The  said  charter,  indeed,  wrs  unfortunately  mislaid; 
and  the  prayer  of  their  petition  was  to  obtain  one  of  the  like 
import  in  its  stead.  Barnstaple,  it  must  be  observed,  was  a  town 
belonging  to  Lord  Audley,  and  had  actually  returned  members 
ever  since  the  twenty-third  of  Edward  I.  Upon  an  inquisition 
directed  by  the  king  to  be  made  into  the  truth  of  these  allega- 
tions, it  was  found  that  "the  burgesses  of  the  said  town  were 
wont  to  send  two  burgesses  to  Parliament  for  the  commonalty 
of  the  borough  " ;  but  nothing  appeared  as  to  the  pretended  char- 
ter of  Athelstan,  or  the  liberties  which  it  was  alleged  to  contain. 
The  burgesses,  dissatisfied  with  this  inquest,  prevailed  that  an- 
other should  be  taken,  which  certainly  answered  better  their 
wishes.  The  second  jury  found  that  Barnstaple  was  a  free  bor- 
ough from  time  immemorial;  that  the  burgesses  had  enjoyed 
under  a  charter  of  Athelstan,  which  had  been  casually  lost,  cer- 
tain franchises  by  them  enumerated,  and  particularly  that  they 
should  send  two  burgesses  to  Parliament ;  and  that  it  would  not 
be  to  the  king's  prejudice  if  he  should  grant  them  a  fresh  charter 
in  terms  equally  ample  with  that  of  his  predecessor,  Athelstan. 
But  the  following  year  we  have  another  writ  and  another  in- 
quest ;  the  former  reciting  that  the  second  return  had  been  unduly 
and  fraudulently  made,  and  the  latter  expressly  contradicting  the 
previous  inquest  in  many  points,  and  especially  finding  no  proof 
of  Athelstan's  supposed  charter.  Comparing  the  various  parts 
of  this  business,  we  shall  probably  be  induced  to  agree  with 
Willis  that  it  was  but  an  attempt  of  the  inhabitants  of  Barnstaple 
to  withdraw  themselves  from  the  jurisdiction  of  their  lord.  For 
the  right  of  returning  burgesses,  though  it  is  the  main  point  of 
our  inquiries,  was  by  no  means  the  most  prominent  part  of  their 
petition,  which  rather  went  to  establish  some  civil  privileges 
of  devising  their  tenements  and  electing  their  own  mayor.  The 
first  and  fairest  return  finds  only  that  they  were  accustomed  to 
send  members  to  Parliament,  which  a  usage  of  fifty  years  (from 
23  Edward  I  to  18  Edward  III)  was  fully  sufficient  to  establish, 
without  searching  into  more  remote  antiquity.*^" 

It  has,  however,  probably  occurred  to  the  reader  of  these 
two  cases,  St.  Albans  and  Barnstaple,  that  the  representation 

"•mote  VI.l       .  .       «    ,.  ...       yol-."'P-.3";  Littleton't  "Hist,  of  Hen, 

"•WUIi»,     "NotitU     Parliimentaria/'       11/' voi:  iv,  p.  89. 
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of  the  commons  in  Parliament  was  not  treated  as  a  novelty,  even 
in  times  little  posterior  to  those  in  which  we  have  been  suppos- 
ing it  to  have  originated.  In  this  consists,  I  think,  the  sole 
strength  of  the  opposite  argument.  An  act  in  the  fifth  year  of 
Richard  II  declares  that,  if  any  sheriff  shall  leave  out  of  his 
returns  any  cities  or  boroughs  which  be  bound  and  of  old  times 
were  wont  to  come  to  the  Parliament,  he  shall  be  punished  as 
was  accustomed  to  be  done  in  the  like  case  in  time  past.^*'  In 
the  memorable  assertion  of  legislative  right  by  the  commons 
in  the  second  of  Henry  V  (which  will  be  quoted  hereafter) 
they  affirm  that  "  the  commune  of  the  land  is,  and  ever  has 
been,  a  member  of  Parliament."  *^*  And  the  consenting  suf- 
frage of  our  older  law-books  must  be  placed  in  the  same  scale. 
The  first  gainsayers,  I  think,  were  Camden  and  Sir  Henry  Spel- 
man,  who,  upon  probing  the  antiquities  of  our  constitution  some- 
what more  exactly  than  their  predecessors,  declared  that  they 
could  find  no  signs  of  the  commons  in  Parliament  till  the  forty- 
ninth  of  Henry  III.  Prynne,  some  years  afterward,  with  much 
vigour  and  learning,  maintained  the  same  argument,  and  Brady 
completed  the  victory.  But  the  current  doctrine  of  Westmin- 
ster Hall,  and  still  more  of  the  two  chambers  of  Parliament,  was 
certainly  much  against  these  antiquaries;  and  it  passed  at  one 
time  for  a  surrender  of  popular  principles,  and  almost  a  breach 
of  privilege,  to.  dispute  the  lineal  descent  of  the  House  of  Com- 
mons from  the  witenagemot.'®* 

The  true  ground  of  these  pretensions  to  antiquity  was  a  very 
well-founded  persuasion  that  no  other  argument  would  be  so  con- 
clusive to  ordinary  minds,  or  cut  short  so  effectually  all  encroach- 
ments of  the  prerogative.  The  populace  of  every  country,  but 
none  so  much  as  the  English,  easily  grasp  the  notion  of  right, 
meaning  thereby  something  positive  and  definite,  while  the  max- 
ims of  expediency  or  theoretical  reasoning  pass  slightly  over 
their  minds.    Happy  indeed  for  England  that  it  is  so !     But  we 


*"  S  Ric.  II,  Stat.  2,  c.  iv. 

"•  *^  Rot.  Pari./*  vol.  iv,  p.  22. 

*••  Though  such  an  argument  would 
not  be  conclusive,  it  might  afford  some 
ground  for  hesitation  if  the  royal  burghs 
of  Scotland  were  actually  represented  in 
their  Parliament  more  than  half  a  cen- 
tury before  the  date  assigned  to  the  first 
representation  of  English  towns.  Lord 
Hailes  concludes  from  a  passage  in 
Fordun  that  "  as  early  as  121 1  bur- 
gesses gave  suit  and  presence  in  the  great 
council  of  the  king's  vassals,  though  the 
contrary  has  been  asserted  with  much 
confidence  bv  various  authors."  ("  An- 
nals of  Scotland,"  vol.  i,  p.  130.)  For- 
dun*s  words,  however,  so  far  from  im- 
porting that  they  formed  a  member  of 
tibe^  legislature,  which  perhaps  Lord 
Hailes  did  not  mean  by  the  quaint  ex- 
pression  "  gave   suit   and   presence,"   do 


not  appear  to  me  conclusive  to  prove  that 
they  were  actually  present.  Hoc  anno 
Rex  Scotix  Willelmus  magnum  tenuit 
consilium.  Ubi,  petito  ab  optimatibus 
auxilio,  promiserunt  se  daturos  decern 
mille  marcas:  pneter  burgenses  regni, 
qui  sex  millia  promiserunt.  Those  who 
know  the  brief  and  incorrect  style  of 
chronicles  will  not  think  it  unlikely  that 
the  offer  of  6,000  marks  by  the  burgesses 
was  not  made  in  Parliament,  but  in  con- 
sequence of  separate  requisitions  from 
the  crown.  Pinkerton  is  of  opinion  that 
the  magistrates  of  royal  burghs  might 
upon  this,  and  perhaps  other  occasions, 
have  attended  at  the  bar  of  Parliament 
with  their  offers  of  money.  But  the  depu- 
ties of  towns  do  not  appear  as  a  part  of 
Parliament  till  1326.  *'  Hist,  of  Scotland," 
vol.  i,  pp.  3Sa.  37I-) 
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have  here  to  do  with  the  fact  alone.  And  it  may  be  observed 
that  several  pious  frauds  were  practised  to  exalt  the  antiquity 
of  our  constitutional  liberties.  These  began,  perhaps,  very  early, 
when  the  imaginary  laws  of  Edward  the  Confessor  were  so  ear- 
nestly demanded.  They  were  carried  further  under  Edward  I 
and  his  successor,  when  the  fable  of  privileges  granted  by  the 
Conqueror  to  the  men  of  Kent  was  devised ;  when  Andrew  Horn 
filled  his  **  Mirror  of  Justices  "  with  fictitious  tales  ol  Alfred ; 
and,  above  all,  when  the  "  Method  of  holding  Parliaments  in  the 
time  of  Ethelred  "  was  fabricated,  about  the  end  of  Richard  II's 
reign — an  imposture  which  was  not  too  gross  to  deceive  Sir 
Edward  Coke."® 

There  is  no  great  difficulty  in  answering  the  question  why 
the  deputies  of  boroiighs  were  finally  and  permanently  ingrafted 
upon  Parliament  by  Edward  I.**^  The  government  was  becom- 
ing constantly  more  attentive  to  the  wealth  that  commerce 
brought  into  the  kingdom,  and  the  towns  were  becoming  more 
flourishing  and  more  independent.  But  chiefly  there  was  a  much 
stronger  spirit  of  general  liberty  and  a  greater  discontent  at 
violent  acts  of  prerogative  from  the  era  of  Magna  Charta ;  after 
which  authentic  recognition  of  free  principles  many  acts  which 
had  seemed  before  but  the  regular  exercise  of  authority  were 
lcx>ked  upon  as  infringements  of  the  subject's  right.  Among 
these,  the  custom  of  setting  tallages  at  discretion  would  natu- 
rally appear  the  most  intolerable;  and  men  were  unwilling  to 
remember  that  the  burgesses  who  paid  them  were  indebted  for 
the  rest  of  their  possessions  to  the  bounty  of  the  crown.  In 
Edward  Ts  reig^,  even  before  the  great  act  of  Confirmation  of 
the  Charters  had  rendered  arbitrary  impositions  absolutely  un- 
constitutional, they  might  perhaps  excite  louder  murmurs  than 
a  discreet  administration  would  risk.  Though  the  necessities  of 
the  king,  therefore,  and  his  imperious  temper  often  led  him  to 
this  course,"*  it  was  a  more  prudent  counsel  to  try  the  willing- 
ness of  his  people  before  he  forced  their  reluctance.  And  the 
success  of  his  innovation  rendered  it  worth  repetition.  Whether 
it  were  from  the  complacency  of  the  commons  at  being  thus 


■•[Note  VII.]      . 

***  These  expressions  can  not  appear 
too  ttronff.  But  it  is  very  remarkable 
that  to  the  Parliament  of  18  Edward  III 
the  writs  appear  to  have  summoned  none 
oJ  the  towns,  but  only  the  counties. 
Willis,  "  Notit.  Parliament.,"  vol.  1, 
Ptthct,  p.  13;  Pymnes/;  Register, '3d 
P«rt,  p  144.)  Yet  the  citizens  and  bur- 
leaaes  are  once,  but  only  once,  named 
«  present  in  the  parliamentary  roll ;  and 
4ere  is.  in  general,  a  chasm  in  place  of 
their  names  where  the  different  ranks 
present  are  enumerated.  (  Rot.  Pari., 
'oL  ii,  p.   146.)      A   subsidy  was.  granted 


at  this  Parliament;  so  that,  if  the  citi- 
zens and  burgesses  were  really  not  sum* 
moned,  it  is  by  far  the  most  violent 
stretch  of  power  during  the  reign  of 
Edward  III.  But  I  know  of  no  collateral 
evidence  to  illustrate  or  disprove  it 

*•*  Tallages  were  imposed  without  con- 
sent of  Parliament  in  17  Edward  I. 
(Wykcs,  p.  117,  and  in  32  Edward  I; 
Brady's  "Hist,  of  Eng.,"  vol.  ii.)  In  the 
latter  instance  the  kins  also  gave  leave 
to  the  lay  and  spiritual  nobility  to  set  a 
tallage  on  their  own  tenants.  This  was 
subsequent  to  the  Confirmatio  Char- 
tarum,  and  unquestionably  illegal. 
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admitted  among  the  peers  of  the  realm,  or  from  a  persuasion 
that  the  king  would  take  their  money  if  they  refused  it,  or  from 
inability  to  withstand  the  plausible  reasons  of  his  ministers,  or 
from  the  private  influence  to  which  the  leaders  of  every  popular 
assembly  have  been  accessible,  much  more  was  granted  in  sub- 
sidies after  the  representation  of  the  towns  commenced  than  had 
ever  been  extorted  in  tallages. 

To  grant  money  was,  therefore,  the  main  object  of  their 
meeting ;  and  if  the  exigencies  of  the  administration  could  have 
been  relieved  without  subsidies,  the  citizens  and  burgesses  might 
still  have  sat  at  home  and  obeyed  the  laws  which  a  council  of 
prelates  and  barons  enacted  for  their  government.  But  it  is  a 
difficult  question  whether  the  king  and  the  peers  designed  to 
make  room  for  them,  as  it  were,  in  legislation ;  and  whether  the 
power  of  the  purse  drew  after  it  immediately,  or  only  by  degrees, 
those  indispensable  rights  of  consenting  to  laws  which  they  now 
possess.  There  are  no  sufficient  means  of  solving  this  doubt  dur- 
ing the  reign  of  Edward  I.  The  writ  in  22  Edward  I  directs  two 
knights  to  be  chosen  cum  plena  potestate  pro  se  et  tota  com- 
munitate  comitatus  praedicti  ad  consulendum  et  consentiendum 
pro  se  et  communitate  ilia,  his  quae  comites,  barones,  et  proceres 
praedicti  concorditer  ordinaverint  in  praemissis.  That  of  the  next 
year  runs,  ad  faciendum  tunc  quod  de  communi  consilio  ordi- 
nabitur  in  praemissis.  The  same  words  are  inserted  in  the  writ 
of  26  Edward  I.  In  that  of  28  Edward  I  the  knights  are  directed 
to  be  sent  cum  plena  potestate  audiendi  et  faciendi  quae  ibidem 
ordinari  contigerint  pro  communi  commodo.  Several  others  of 
the  same  reign  have  the  words  ad  faciendum.  The  difficulty  is  to 
pronounce  whether  this  term  is  to  be  interpreted  in  the  sense  of 
performing  or  of  enacting;  whether  the  representatives  of  the 
commons  were  merely  to  learn  from  the  lords  what  was  to  be 
done,  or  to  bear  their  part  in  advising  upon  it.  The  earliest 
writ,  that  of  22  Edward  I,  certainly  implies  the  latter,  and  I  do  not 
know  that  any  of  the  rest  are  conclusive  to  the  contrary.  In  the 
reign  of  Edward  II  the  words  ad  consentiendum  alone,  or  ad 
faciendum  et  consentiendum,  begin ;  and  from  that  of  Edward 
III  this  form  has  been  constantly  used.^*^'  It  must  still,  how- 
ever, be  highly  questionable  whether  the  commons,  who  had 
so  recently  taken  their  place  in  Parliament,  gave  an)rthing  more 
than  a  constructive  assent  to  the  laws  enacted  during  this  reign. 
They  are  not  even  named  in  the  preamble  of  any  statute  till 
the  last  year  of  Edward  I.  Upon  more  than  one  occasion  the 
sheriffs  were  directed  to  return  the  same  members  who  had 

*•■  Prynne's    "Second    Register.'*      Tt  scntiendum ;  from  which  some  would  in- 

may  be  remarked  that  writs  of  summons  fer  that  faciendum  had  the  sense  of  en- 

to  great  councils  never  ran  ad  faciendum,  acting:  since  statutes  could  not  be  pasted 

but  ad  tractandum,  consulendum  et  con-  in  such  assemblies.    (Id.,  p.  ga.) 


DIVISION  OF  PARLIAMENT  599 

sat  in  the  last  Parliament,  unless  prevented  by  death  or  in- 
firmity.*** 

It  has  been  a  very  prevailing  opinion  that  Parliament  was 
not  divided  into  two  houses  at  the  first  admission  of  the  com- 
mons. If  by  this  is  only  meant  that  the  commons  did  not  occupy 
a  separate  chamber  till  some  time  in  the  reign  of  Edward  III, 
the  proposition,  true  or  false,  will  be  of  little  importance.  They 
may  have  sat  at  the  bottom  of  Westminster  Hall,  while  the  lords 
occupied  the  upper  end.  But  that  they  were  ever  intermingled 
in  voting  appears  inconsistent  with  likelihood  and  authority.  The 
usual  object  of  calling  a  Parliament  was  to  impose  taxes;  and 
these  for  many  years  after  the  introduction  of  the  commons  were 
laid  in  different  proportions  upon  the  three  estates  of  the  realm. 
Thus  in  the  23  Edward  I  the  earls,  barons,  and  knights  gave  the 
king  an  eleventh,  the  clergy  a  tenth,  while  he  obtained  a  seventh 
from  the  citizens  and  burgesses ;  in  the  twenty-fourth  of  the  same 
king  the  two  former  of  these  orders  gave  a  twelfth,  the  last  an 
eighth ;  in  the  thirty-third  year  a  thirtieth  was  the  grant  of  the 
barons  and  knights  and  of  the  clergy,  a  twentieth  of  the  cities  and 
towns ;  in  the  first  of  Edward  II  the  counties  paid  a  twentieth,  the 
towns  a  fifteenth ;  in  the  sixth  of  Edward  III  the  rates  were  a  fif- 
teenth and  a  tenth.*'*  These  distinct  grants  imply  distinct 
grantors ;  for  it  is  not  to  be  imagined  that  the  commons  intermed- 
dled in  those  affecting  the  lords,  or  the  lords  in  those  of  the  com- 
mons. In  fact,  however,  there  is  abundant  proof  of  their  separate 
existence  long  before  the  seventeenth  of  Edward  III,  which  is  the 
epoch  assigned  by  Carte,'**  or  even  the  sixth  of  that  king,  which 
has  been  chosen  by  some  other  writers.  Thus  the  commons 
sat  at  Acton  Bumell  in  the  eleventh  of  Edward  I,  while  the  upper 
house  was  at  Shrewsbury.  In  the  eighth  of  Edward  II  "  the 
commons  of  England  complain  to  the  king  and  his  council," 
etc."^  These  must  surely  have  been  the  commons  assembled  in 
Parliament,  for  who  else  could  thus  have  entitled  themselves? 
In  the  nineteenth  of  the  same  king  we  find  several  petitions,  evi- 
dently proceeding  from  the  body  of  the  commons  in  Parliament, 
and  complaining  of  public  grievances.'®^  The  roll  of  i  Edward 
III,  though  mutilated,  is  conclusive  to  show  that  separate  peti- 
tions were  then  presented  by  the  commons, according  to  the  regu- 
lar usage  of  subsequent  times.'**  And  indeed  the  preamble  of 
I  Edward  III,  stat.  2,  is  apparently  capable  of  no  other  inference. 

As  the  knights  of  the  shires  correspond  to  the  lower  nobility 
of  other  feudal  countries,  we  have  less  cause  to  be  surprised  that 

••jSE.  I,  in  Prynne's  "  Fourth  Re^»-  *»•  Carte,  vol.   ii,  p.  451;  "Parliament 

ter."  o    «:    o    E.    II    (»  great  council),  tary  History/'  vol.  i,  p.  234, 
p.  A  *"  "  Rot.  Pari.."  vol.  i,  p.  389. 

■•  Brady**    "  Hist,   of  England,"   vol.  *••  Id.,  p.  430. 

ii>  A.  40'  '*  PmrllMtnentuj  History,'*  vol.  »"  Id.,  vol.  ii,  p.  7. 

K  p.  J06;'  ••  Rot.  Pnrl.."  tome  ii.  p.  66. 
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they  belonged  originally  to  the  same  branch  of  Parliament  as 
the  barons  than  at  their  subsequent  intermixture  with  men  so 
inferior  in  station  as  the  citizens  and  burgesses.  It  is  by  no 
means  easy  to  define  the  point  of  time  when  this  distribtrtion  was 
settled ;  but  I  think  it  may  be  inferred  from  the  rolls  of  Parlia- 
ment that  the  houses  were  divided  as  they  are  at  present  in  the 
eighth,  ninth,  and  nineteenth  years  of  Edward  II.'®®  This  ap- 
pears, however,  beyond  doubt  in  the  first  of  Edward  1 11.'®^ 
Yet  in  the  sixth  of  the  same  prince,  though  the  knights  and 
burgesses  are  expressly  mentioned  to  have  consulted  together, 
the  former  taxed  themselves  in  a  smaller  rate  of  subsidy  than 
the  latter.'®' 

The  proper  business  of  the  House  of  Commons  was  to  peti- 
tion for  redress  of  grievances,  as  much  as  to  provide  for  the 
necessities  of  the  crown.  In  the  prudent  fiction  of  English  law 
no  wrong  is  supposed  to  proceed  from  the  source  of  right.  The 
throne  is  fixed  upon  a  pinnacle,  which  perpetual  beams  of  truth 
and  justice  irradiate,  though  corruption  and  partiality  may  occupy 
the  middle  region  and  cast  their  chill  shade  upon  all  below.  In 
his  high  court  of  Parliament  a  King  of  England  was  to  learn 
where  injustice  had  been  unpunished  and  where  right  had  been 
delayed.  The  common  courts  of  law,  if  they  were  sufficiently 
honest,  were  not  sufficiently  strong,  to  redress  the  subject's  in- 
juries where  the  officers  of  the  crown  or  the  nobles  interfered. 
To  Parliament  he  looked  as  the  great  remedial  court  for  relief 
of  private  as  well  as  public  grievances.  For  this  cause  it  was 
ordained  in  the  fifth  of  Edward  II  that  the  king  should  hold  a 
Parliament  once,  or,  if  necessary,  twice  every  year ;  "  that  the 
pleas  which  have  been  thus  delayed,  and  those  where  the  jus- 
tices have  diflfered,  may  be  brought  to  a  close."  *®'  And  a  short 
act  of  4  Edward  III,  which  was  not  very  strictly  regarded,  pro- 
vides that  a  Parliament  shall  be  held  "  every  year,  or  oftener,  if 
need  be."  '®*  By  what  persons,  and  under  what  limitations,  this 
jurisdiction  in  Parliament  was  exercised  will  come  under  our 
future  consideration. 


*«>"  Rot.  Pari.,"    vol.  ii,  pp.  389,  35i.  43P- 

•o»  Id.,  p.  5. 

»«  Id.,  p.  86. 

■•*  Id.,  vol.  i,  p.  385. 

*<^4  £.  III.  c.  14.  Annual  sessions  of 
Parliament  seem  fully  to  satisfy  the 
words,  and  still  more  the  spirit,  of  this 
act,  and  of  36  E.  III.  c.  10;  which,  how- 
ever, arc  repealed  by  implication  from 
the  provisions  of  6  Will.  Ill,  c.  2.  But 
it  was  very  rare  under  the  Plantagenet 
dynasty  for  a  Parliament  to  continue 
more  than  a  year. 

It  has  been  observed  that  this  pro- 
vision "  had  probably  in  view  the  admin- 
istration ol  justice  oy  the  king's  court 
in    Parlivnent."      (*'  Report    of    Lords' 


Committee,"  p.  301.)  And  in  another 
place:  "  It  is  dear  that  the  word  Parlia- 
ment in  the  reiffn  of  Edward  I  was  not 
used  only  to  describe  a  legislative  as- 
sembly, but  was  the  common  appellation 
of  the  ordinary  assembly  of  tne  Icing's 
ffreat  court  or  council;  and  that  the  legis- 
lative assembly  of  the  realm,  composed 
generally,  in  and  after  the  33d  of  Ed- 
ward I,  of  lords  spiritual  and  temporal, 
and  representatives  of  the  commons,  was 
usually  convened  to  meet  the  king's 
council  in  one  of  these  Parliaments " 
(p.  171). 

Certainly  the  commons  could  not  de- 
sire to  hsTc  an  anntiml  Parliament  in 
order  to  make  new  ttatntes,  much  lest 
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The  ef&cacy  of  a  king's  personal  character  in  so  imperfect 
a  state  of  government  was  never  more  strongly  exemplified  than 
in  the  first  two  Exlwards.  The  father,  a  litSe  before  his  death, 
had  humbled  his  boldest  opponents  among  the  nobility ;  and  as 
for  the  commons,  so  far  from  claiming  a  right  of  remonstrating, 
we  have  seen  cause  to  doubt  whether  they  were  accounted  effec- 
tual members  of  the  legislature  for  any  purposes  but  taxation. 
But  in  the  very  second  year  of  the  son's  reign  they  granted  the 
twenty-fifth  penny  of  their  goods,  "  upon  this  condition,  that 
the  king  should  take  advice  and  grant  redress  upon  certain  arti- 
cles wherein  they  are  aggrieved."  These  were  answered  at  the 
ensuing  Parliament,  and  are  entered  with  the  king's  respective 
promises  of  redress  upon  the  roll.  It  will  be  worth  while  to 
extract  part  of  this  record,  that  we  may  see  what  were  the  com- 
plaints of  the  commons  of  England,  and  their  notions  of  right,  in 
1309.  I  have  chosen  on  this  as  on  other  occasions  to  translate 
▼ery  literally,  at  the  expense  of  some  stiffness,  and  perhaps  ob- 
scurity, in  language : 

"  The  good  people  of  the  kingdom  who  are  come  hither  to 
Pariiament  pray  our  lord  the  king  that  he  will,  if  it  please  him, 
have  regard  to  his  poor  subjects,  who  are  much  aggrieved  by 
reason  that  they  are  not  governed  as  they  should  be,  especially 
as  to  the  articles  of  the  Great  Charter ;  and  for  this,  if  it  please 
him,  they  pray  remedy.  Besides  which,  they  pray  their  lord  the 
king  to  hear  what  has  long  aggrieved  his  people,  and  still  does 
so  from  day  to  day,  on  the  part  of  those  who  call  themselves 
his  officers,  and  to  amend  it,  if  he  pleases."  The  articles,  eleven 
in  number,  are  to  the  following  purport :  i.  That  the  king's  pur- 
veyors seize  great  quantities  of  victuals  without  payment.  2. 
That  new  customs  are  set  on  wine,  cloth,  and  other  imports. 
3.  That  the  current  coin  is  not  so  good  as  formerly.*®*  4,  5. 
That  the  steward  and  marshal  enlarge  their  jurisdiction  beyond 
measure,  to  the  oppression  of  the  people.  6.  That  the  commons 
find  none  to  receive  petitions  addressed  to  the  council.  7.  That 
the  collectors  of  the  king's  dues  (pemours  des  prises)  in  towns 
and  at  fairs  take  more  than  is  lawful.  8.  That  men  are  delayed 
in  their  civil  suits  by  writs  of  protection.    9.  That  felons  escape 

to  gnat  subsidies.  It  was,  however,  im- 
portant to  present  their  petitions,  and  to 
«et  forth  their  ^evances  to  this  hiffh 
court.  We  niay  easily  reconcile  the 
oudetj  so  often  expressed  by  the  com- 
■eas  to  hare  freqtient  sessions  of  Parlia- 
■cat  with  the  individual  reluctance  of 
•nobers  to  attend.  A  few  active  men 
procnred  these  petitions,  which  the  ma- 
jority cooJd  not  with  decency  oppose, 
■ace  the  ptsblic  benefit  was  generally 
Mfaaitted.  But  when  the  writs  came 
4evn,  every  pretext  was  commonly  made 
•K  of  to  mroid  a  troublesome  and  iU- 
40 


remunerated  journey  to  Westminster. 
For  the  subject  of  annual  Parliaments, 
see  a  valuable  article  by  Allen  in  the 
twenty-eighth  volume  of  the  **  Edinburgh 
Review.'* 

**  This  article  is  so  expressed  as  to 
make  it  appear  that  the  grievance  was 
the  high  price  of  commocfities.  But  as 
this  was  tne  natural  effect  of  a  degraded 
currency,  and  the  whole  tenor  of  these 
articles  relates  to  abuses  of  government, 
I  think  it  must  have  meant  what  I  havs 
said  in  the  text. 
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punishment  by  procuring  charters  of  pardon.  lo.  That  the  con- 
stables of  the  king's  castles  take  cognizance  of  common  pleas. 
II.  That  the  king's  escheators  oust  men  of  lands  held  by  good 
title,  under  pretence  of  an  inquest  of  office.**** 

These  articles  display  in  a  short  compass  the  nature  of  those 
grievances  which  existed  under  almost  all  the  princes  of  the 
Plantagenet  dynasty,  and  are  spread  over  the  rolls  of  Parliament 
for  more  than  a  century  after  this  time.  Edward  gave  the  amplest 
assurances  of  putting  an  end  to  them  all,  except  in  one  instance, 
the  augmented  customs  on  imports,  to  which  he  answered,  rather 
evasively,  that  he  would  take  them  off  till  he  should  perceive 
whether  himself  and  his  people  derived  advantage  from  so  doing, 
and  act  thereupon  as  he  should  be  advised.  Accordingly,  the 
next  year,  he  issued  writs  to  collect  these  new  customs  again. 
But  the  Lords  Ordainers  superseded  the  writs,  having  entirely 
abrogated  all  illegal  impositions.*^^  It  does  not  appear,  how- 
ever, that,  regard  had  to  the  times,  there  was  anything  very  tyran- 
nical in  Edward's  government.  He  set  tallages  sometimes,  like 
his  father,  on  his  demesne  towns,  without  assent  of  Parliament.'^* 
In  the  nineteenth  year  of  his  reign  the  commons  show  that, 
"  whereas  we  and  our  ancestors  have  given  many  tallages  to 
the  king's  ancestors  to  obtain  the  charter  of  the  forest,  which 
charter  we  have  had  confirmed  by  the  present  king,  paying  him 
largely  on  our  part;  yet  the  king's  officers  of  the  forest  seize 
on  lands,  and  destroy  ditches,  and  oppress  the  people,  for  which 
they  pray  remedy,  for  the  sake  of  God  and  his  father's  soul." 
They  complain  at  the  same  time  of  arbitrary  imprisonment, 
against  the  law  of  the  land.*^*  To  both  these  petitions  the  king 
returned  a  promise  of  redress,  and  they  complete  the  catalogue 
of  customary  grievances  in  this  period  of  our  constitution. 

During  the  reign  of  Edward  II  the  rolls  of  Parliament  are 
imperfect,  and  we  have  not  much  assistance  from  other  sources. 
The  assent  of  the  commons,  which  frequently  is  not  specified 
in  the  statutes  of  this  age,*^**  appears  in  a  remarkable  and  revolu- 
tionary proceeding,  the  appointment  of  the  Lords  Ordainers  in 
1312.*^^  In  this  case  it  indicates  that  the  aristocratic  party  then 
combined  against  the  crown  were  desirous  of  conciliating  popu- 
larity. A  historian  relates  that  some  of  the  commons  were  con- 
sulted upon  the  ordinances  to  be  made  for  the  reformation  of 
government.*** 

»••  Prynnc's  "  Second  Register,"  p.  68.  timony  to  the  constitution  of  Parliament 

*"  Id.,  p.  75.  is  sufficient  and  conclusive. 

««•  Madox,  "  Firnia  Burgi,"  p.  6;  "Rot.  »"  "  Rot.  Pari.,"  vol.  i,  p.  281. 

Pari.,"  vol.  i,  p.  449-  ""  Walsinghani,    p.    97.      The    Lords' 

•**  "  Rot.  Pari.,"  vol.  i,  p.  430.  Committee      have  found  no   evidence  of 

"®  It   is,   however,    distinctly   specified  any  writ   issued  for  election   of  knights, 

in   Stat.   7  Edw.    II    and   in   12  Edw.    II,  citizens,  and  burgesses  to  attend  the  same 

and  equivalent  words  are  found  in  other  meetings;     from    the    subsequent    docu- 

statutes.    Though  often  wanting,  the  tes-  meats  it  seems  probable  that  none  were 
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During  the  long  and  prosperous  reign  of  Edward  III  the 
efforts  of  Parliament  in  behalf  of  their  country  were  rewarded 
with  success  in  establishing  upon  a  firm  footing  three  essential 
principles  of  our  government — the  illegality  of  raising  money 
ivithout  consent ;  the  necessity  that  the  two  houses  should  concur 
for  any  alterations  in  the  law ;  and,  lastly,  the  right  of  the  com- 
mons to  inquire  into  public  abuses,  and  to  impeach  public  coun- 
sellors. By  exhibiting  proofs  of  each  of  these  from  parliamentary 
records,  I  shall  be  able  to  substantiate  the  progressive  improve- 
ment of  our  free  constitution,  which  was  principally  consolidated 
during  the  reigns  of  Edward  III  and  his  next  two  successors. 
Brady,  indeed,  Carte,  and  the  authors  of  the  "  Parliamentary  His- 
tor}'/'  have  trod  already  over  this  ground ;  but  none  of  the  three 
can  be  considered  as  familiar  to  the  generality  of  readers,  and  I 
may  at  least  take  credit  for  a  sincerer  love  of  liberty  than  any  of 
their  writings  display. 

In  the  sixth  year  of  Edward  III  a  Parliament  was  called  to 
provide  for  the  emergency  of  an  Irish  rebellion,  wherein,  "  be- 
cause the  king  could  not  send  troops  and  money  to  Ireland  with- 
out the  aid  of  his  people,  the  prelates,  earls,  barons,  and  other 
great  men,  and  the  knights  of  shires,  and  all  the  commons,  of 
3ieir  free  will,  for  the  said  purpose,  and  also  in  order  that  the 
king  might  live  of  his  own,  and  not  vex  his  people  by  excessive 
prizes,  nor  in  other  manner,  grant  to  him  the  fifteenth  penny, 
to  levy  of  the  commons,'^^  and  the  tenth  from  the  cities,  towns, 
and  royal  demesnes.  And  the  king,  at  the  request  of  the  same, 
in  ease  of  his  people,  grants  that  the  commissions  lately  made 
to  certain  persons  assigned  to  set  tallages  on  cities,  towns,  and 
demesnes  throughout  England  shall  be  immediately  repealed; 
and  that  in  time  to  come  he  will  not  set  such  tallage,  except  as 
it  has  been  done  in  the  time  of  his  ancestors,  and  as  he  may  rea- 
sonably do."  "* 


issned.  and  that  the  Parliament  which 
assembled  at  Westminster  consisted  only 
<rf  prelates,  earls,  and  barons  *'  (p.  259). 
We  have  no  record  of  this  Parliament; 
but  in  that  of  5  E^''-  l^  [^  "  recited: 
Corae  le  seixieme  jour  de  Marz  1  an  de 
■wre  regne  tierce,  a  ITioneur  de  Dieu 
«  pour  le  bien  de  nous  et  de  nostre 
roirome,  eussions  firrant*  de  notre  franche 
vdonte,  par  nos  lettres  ouverts  aux 
prelate,  countes,  et  barons,  et  communes 
^  djt  roiaume,  gu'ils  puissent  eslire  cer- 
tain persones  des  Pfclatx,  comtes,  et 
b«ronretc  ("  Rot.  Pari.."  1,  281.)  The 
isfcrcnce,  therefore,  of  the  committee 
•wns  erroneous.      [Note  VIII.] 

"* "  La  commonaltee  seems  in  this 
Plice  to  mean  the  tenants  of  land,  or 
coaunons  of  the  counties,  in  contradis- 
tinction to  citizens  and  burgesses. 

"•"Rot-  Pari.,  vol.  u,  p.  66.  The 
Lords'  Committee    observe  on  this  pas- 


sage in  the  roll  of  Parliament  that  "  the 
king's  right  to  tallage  his  cities,  bor- 
oughs, and  demesnes  seems  not  to  have 
been  questioned  by  the  Parliament, 
though  the  commissions  for  setting  the 
tallage  were  objected  to  "  (p.  305).  But 
how  can  we  believe  that  after  the  repre- 
sentatives of  these  cities  and  boroughs 
had  sat,  at  least  at  times,  for  two  reigns, 
and  after  the  explicit  renunciation  of 
all  right  of  tallage  by  Edward  I  (for  it 
was  never  pretended  that  the  kin^  could 
lay  a  tallage  on  any  towns  which  did 
not  hold  of  himself),  there  could  have 
been  a  Parliament  which  "  did  not  ques- 
tion "  the  legality  of  a  tallage  set  with- 
out their  consent?  The  silence  of  the 
rolls  of  Parliament  would  furnish  but  a 
poor  argument.  But,  in  fact,  their  lan- 
guage is  expressive  enough.  The  several 
ranks  of  lords  and  commons  grant  the 
fifteenth    penny    from    the    commonalty, 
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These  concluding  words  are  of  dangerous  implication;  and 
certainly  it  was  not  the  intention  of  Edward,  inferior  to  none 
of  his  predecessors  in  the  love  of  power,  to  divest  himself  of  that 
eminent  prerogative  which,  however  illegally  since  the  Con- 
firmatio  Chartarum,  had  been  exercised  by  them  all.  But  the 
Parliament  took  no  notice  of  this  reservation,  and  continued  with 
unshaken  perseverance  to  insist  on  this  incontestable  and  funda- 
mental right,  which  he  was  prone  enough  to  violate. 

In  the  thirteenth  year  of  this  reign  the  lords  gave  their  an- 
swer to  commissioners  sent  to  open  the  Parliament,  and  to  treat 
with  them  on  the  king's  part,  in  a  sealed  roll.  This  contained 
a  grant  of  the  tenth  sheaf,  fleece,  and  lamb.  But  before  they 
gave  it  they  took  care  to  have  letters-patent  showed  them,  by 
which  the  commissioners  had  power  "  to  grant  some  graces  to 
the  great  and  small  of  the  kingdom."  "  And  the  said  lords,"  the 
roll  proceeds  to  say,  "  will  that  the  imposition  (maletoste)  which 
now  again  has  been  levied  upon  wool  be  entirely  abolished,  that 
the  old  customary  duty  be  kept,  and  that  they  may  have  it  by  char- 
ter, and  by  enrolment  in  Parliament,  that  such  custom  be  never 
more  levied,  and  that  this  grant  now  made  to  the  king,  or  any 
other  made  in  time  past,  shall  not  turn  hereafter  to  their  charge, 
nor  be  drawn  into  precedent."  The  commons,  who  gave  their 
answer  in  a  separate  roll,  declared  that  they  could  grant  no  sub- 
sidy without  consulting  their  constituents ;  and  therefore  begged 
that  another  Parliament  might  be  summoned,  and  in  the  mean- 
time they  would  endeavour,  by  using  persuasion  with  the  people 
of  their  respective  counties,  to  procure  the  grant  of  a  reasonable 
aid  in  the  next  Parliament.'^'^  They  demanded  also  that  the  im- 
position on  wool  and  lead  should  be  taken  as  it  used  to  be  in 
former  times,  "  inasmuch  as  it  is  enhanced  without  assent  of  the 
commons,  or  of  the  lords,  as  we  understand ;  and  if  it  be  other- 
wise demanded,  that  any  one  of  the  commons  may  refuse  it  (le 
puisse  arester),  without  being  troubled  on  that  account  (saunz 
estre  chalange)."  '*• 

Wool,  however,  the  staple  export  of  that  age,  was  too  easy 
and  tempting  a  prey  to  be  relinquished  by  a  prince  engaged  in  an 
impoverishing  war.  Seven  years  afterward,  in  20  Edward  III,  we 
find  the  commons  praying  that  the  great  subsidy  of  forty  shillings 
upon  the  sack  of  wool  be  taken  off,  and  the  old  custom  paid  as 
heretofore  was  assented  to  and  granted.    The  government  spoke 

and  the  tenth  from  the  cities,  boroughs,  much  gentler  tone  than  they  came  after- 

and    demesnes    of   the   kinf?,    that    "  our  ward   to   assume,    intimate   the    illegality 

lord  the  king  may  live  of  his  own,  and  of  the  late  tallage?    As  to  any  other  ob- 

pay   for  his  expenses,   and   not  aggrieve  jection    to    the   commissions,    which    the 

nis    people    by    excessive    (outraiouses)  committee  suppose  to  have  been  Uken, 

priies,    or   otherwise.**     And    upon    this  nothing  appears  on  the  roll, 

the  king  revokes  the  commission  in  the  •»•  ''^Rot.   Pari./*  vol.  ii,  p.   104. 

words  of  the  text.    Can  anything  be  clear-  ■*•  Id. 
er  than  that  the  Parliament,  though  in  a 
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this  time  in  a  more  authoritative  tone.  "  As  to  this  point,"  the 
answer  runs,  "  the  prelates  and  others,  seeing  in  what  need  the 
king  stood  of  an  aid  before  his  passage  beyond  sea,  to  recover 
his  rights  and  defend  his  kingdom  of  England,  consented,  with 
the  concurrence  of  the  merchants,  that  he  should  have  in  aid 
of  his  said  war,  and  in  defence  of  his  said  kingdom,  forty  shillings 
of  subsidy  for  each  sack  of  wool  that  should  be  exported  beyond 
sea  for  two  years  to  come.  And  upon  this  grant  divers  mer- 
chants have  made  many  advances  to  our  lord  the  king  in  aid  of 
his  war ;  for  which  cause  this  subsidy  can  not  be  repealed  with- 
out assent  of  the  king  and  his  lords."  '^^ 

It  is  probable  that  Edward's  counsellors  wished  to  establish 
a  distinction,  long  afterward  revived  by  those  of  James  I,  be- 
tween customs  levied  on  merchandise  at  the  ports  and  internal 
taxes.  The  statute  entitled  Confirmatio  Chartarum  had  mani- 
festly taken  away  the  prerogative  of  imposing  the  latter,  which, 
indeed,  had  never  extended  beyond  the  tenants  of  the  royal  de- 
mesne. But  its  language  was  not  quite  so  explicit  as  to  the  former, 
although  no  reasonable  doubt  could  be  entertained  that  the  in- 
tention of  the  legislature  was  to  abrogate  every  species  of  im- 
position unauthorized  by  Parliament.  The  thirtieth  section  of 
Magna  Charta  had  provided  that  foreign  merchants  should  be 
free  from  all  tributes,  except  the  ancient  customs;  and  it  was 
strange  to  suppose  that  natives  were  excluded  from  the  benefits 
of  that  enactment.  Yet,  owing  to  the  ambiguous  and  elliptical 
style  so  frequent  in  our  older  laws,  this  was  open  to  dispute,  and 
could,  perhaps,  only  be  explained  by  usage.  Edward  I,  in  despite 
of  both  these  statutes,  had  set  a  duty  of  threepence  in  the  pound 
upon  goods  imported  by  merchant  strangers.  This  imposition 
was  noticed  as  a  grievance  in  the  third  year  of  his  successor, 
and  repealed  by  the  Lords  Ordainers.  It  was  revived,  however, 
by  Edward  III,  and  continued  to  be  levied  ever  afterward.'** 

Edward  was  led  by  the  necessities  of  his  unjust  and  expensive 
war  into  another  arbitrary  encroachment,  of  which  we  find  as 
many  complaints  as  of  his  pecuniary  extortions.  The  commons 
pray,  in  the  same  Parliament  of  20  Edward  III,  that  commissions 
should  not  issue  for  the  future  out  of  chancery  to  charge  the 
people  with  providing  men-at-arms,  hobelers  (or  light  cavalry), 
archers,  victuals,  or  in  any  other  manner,  without  consent  of 
Parliament.  It  is  replied  to  this  petition  that  "  it  is  notorious 
how  in  many  Parliaments  the  lords  and  commons  had  promised 

■'  Id.,  p.  161.  cloth  exported,  on  the  pretence  that,  as 

*"  Case    of     impositions    in    Howell's  the  woof  must  have  paio  a  tax,  he  had  a 

"State  Trials,"  vol.    ii,  pP.  37»-Si9;   P«r-  right  to  place  the  wrought  and  unwrought 

ticnlarly  the  ar^ments  of  Mr.  Hakewill.  article    on    an    equality.      The    commons 

Rale's   *'  Treatise  "    on    the   customs,    in  remonstrated    against    this;    but    it    was 

RarfrsTe's  "  Tracts,"  toI.  i.  not  repealed.     This  took  place  about  la 

Award  III  imposed  another  duty  on  E.  II.    (Hale's  *'  Treatise^  p.  17s*) 


6o6  HALLAM'S  MIDDLE  AGES 

to  aid  the  king  in  his  quarrel  with  their  bodies  and  goods  as 
far  as  was  in  their  power;  wherefore  the  said  lords,  seeing  the 
necessity  in  which  the  king  stood  of  having  aid  of  men-at-arms, 
hobelers,  and  archers  before  his  passage  to  recover  his  rights 
beyond  sea,  and  to  defend  his  realm  of  England,  ordained  that 
such  as  had  five  pounds  a  year,  or  more,  in  land  on  this  side  of 
Trent  should  furnish  men-at-arms,  hobelers,  and  archers,  ac- 
cording to  the  proportion  of  the  land  they  held,  to  attend  the 
king  at  his  cost ;  and  some  who  would  neither  go  themselves  nor 
find  others  in  their  stead  were  willing  to  give  the  king  where- 
withal he  might  provide  himself  with  some  in  their  place.  And 
thus  the  thing  has  been  done,  and  no  otherwise.  And  the  king 
wills  that  henceforth  what  has  been  thus  done  in  this  necessity 
be  not  drawn  into  consequence  or  example."  *^* 

The  commons  were  not  abashed  by  these  arbitrary  preten- 
sions; they  knew  that  by  incessant  remonstrances  they  should 
gain  at  least  one  essential  point,  that  of  preventing  the  crown 
from  claiming  these  usurpations  as  uncontested  prerogatives. 
The  roll  of  Parliament  in  the  next  two  years,  the  twenty-first 
and  twenty-second  of  Edward  III,  is  full  of  the  same  complaints 
on  one  side,  and  the  same  allegations  of  necessity  on  the  other.'** 
In  the  latter  year  the  commons  grant  a  subsidy,  on  condition 
that  no  illegal  levying  of  money  should  take  place,  with  several 
other  remedial  provisions ;  "  and  that  these  conditions  should 
be  entered  on  the  roll  of  Parliament,  as  a  matter  of  record,  by 
which  they  may  have  remedy,  if  anything  should  be  attempted 
to  the  contrary  in  time  to  come."  From  this  year  the  complaints 
of  extortion  became  rather  less  frequent;  and  soon  afterward  a 
statute  was  passed,  that  "  no  man  shall  be  constrained  to  find 
men-at-arms,  hobelers,  nor  archers,  other  than  those  which  hold 
by  such  services,  if  it  be  not  by  common  assent  and  grant  made 
in  Parliament."  '*^  Yet,  even  in  the  last  year  of  Edward's  reign, 
when  the  boundaries  of  prerogative  and  the  rights  of  Parliament 
were  better  ascertained,  the  king  lays  a  sort  of  claim  to  impose 
charges  upon  his  subjects  in  cases  of  great  necessity,  and  for 
the  defence  of  his  kingdom.***  But  this  more  humble  language 
indicates  a  change  in  the  spirit  of  government,  which,  after  long 
fretting  impatiently  at  the  curb,  began  at  length  to  acknowledge 
the  controlling  hand  of  law. 

These  are  the  chief  instances  of  a  struggle  between  the  crown 
and  commons  as  to  arbitrary  taxation;  but  there  are  two  re- 
markable proceedings  in  the  forty-fifth  and  forty-sixth  of  Edward 
which,  though  they  would  not  have  been  endured  in  later  times, 
are  rather  anomalies  arising  out  of  the  unsettled  state  of  the  con- 

»*•"  Rot.  Pari.,"  p.   i6o.  »«  25;  E.  HI.  stat.  v.  c  8. 

•-  Pp.  161.  166.  aoi.  ««  "  Rot  Pari.."  vol.  u,  p.  366. 
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sdtation  and  the  regency  of  parliamentary  rights  than  mere  en- 
croachments of  the  prerogative.  In  the  former  year  Parliament 
had  granted  a  subsidy  of  fifty  thousand  pounds,  to  be  collected 
by  an  assessment  of  twenty-two  shillings  and  threepence  upon 
every  parish,  on  a  presumption  that  the  parishes  in  England 
amounted  to  forty-five  thousand,  whereas  they  were  hardly  a  fifth 
of  that  number.  This  amazing  mistake  was  not  discovered  till 
the  Parliament  had  been  dissolved.  Upon  its  detection  the  king 
summoned  a  great  council,  consisting  of  one  knight,  citizen,  and 
burgess,  named  by  himself  out  of  two  that  had  been  returned 
to  the  last  Parliament.'*'  To  this  assembly  the  chancellor  set 
forth  the  deficiency  of  the  last  subsidy,  and  proved  by  the  certifi- 
cates of  all  the  bishops  in  England  how  strangely  the  Parliament 
had  miscalculated  the  number  of  parishes;  whereupon  they  in- 
creased the  parochial  assessment,  by  their  own  authority,  to  one 
hundred  and  sixteen  shillings.'"  It  is  obvious  that  the  main  in- 
tention of  Parliament  was  carried  into  effect  by  this  irregularity, 
which  seems  to  have  been  the  subject  of  no  complaint.  In  the 
next  Parliament  a  still  more  objectionable  measure  was  resorted 
to:  after  the  petitions  of  the  commons  had  been  answered,  and 
the  knights  dismissed,  the  citizens  and  burgesses  were  convened 
before  the  Prince  of  Wales  and  the  lords  in  a  room  near  the 
white  chamber,  and  solicited  to  renew  their  subsidy  of  forty 
shillings  upon  the  tun  of  wine,  and  sixpence  in  the  pound  upon 
other  imports,  for  safe  convoy  of  shipping,  during  one  year  more, 
to  which  they  assented,  "  and  so  departed."  '** 

The  second  constitutional  principle  established  in  the  reign 
of  Edward  III  was  that  the  king  and  two  Houses  of  Parliament, 
in  conjunction,  possessed  exclusively  the  right  of  legislation. 
Laws  were  now  declared  to  be  made  by  the  king  at  the  request 
of  the  commons,  and  by  the  assent  of  the  lords  and  prelates. 
Such  at  least  was  the  general  form,  though  for  many  subsequent 
ages  there  was  no  invariable  regularity  in  this  respect.  The 
commons,  who  till  this  reign  were  rarely  mentioned,  were  now 
as  rarely  omitted  in  the  enacting  clause.  In  fact,  it  is  evident 
from  the  rolls  of  Parliament  that  statutes  were  almost  always 
founded  upon  their  petition.'^*    These  petitions,  with  the  respect- 


«•  Prynne's  "  Fourth  Register."  p.  289. 

"*  "  Rot-  Pari.."  p.  304. 

» "  Rot.  Pari.,"  p.  310.  In  the  mode 
of  lerj'yng  subsidies  a  remarkable  im- 
prorement  took  place  early  in  the  reifsn 
of  Edward  III.  Originally  two  chief 
taxors  were  appointed  by  the  king  for 
each  county,  wno  named  twelve  persons 
in  erery  hundred  to  assess  the  movable 
etute  of  all  inhabitants  according  to  its 
^nl  value.  But  in  8  E.  Ill,  on  complaint 
of  Parliament  that  these  taxors  were  par- 
tial, commissioners  were  sent  round  to 
compound   with    every   town  and   parish 


for  a  gross  sum,  which  was  from  thence- 
forth the  fixed  quota  of  subsidy,  and 
raised  by  the  inhabitants  themselves. 
(Bradv  on  "  Boroughs,"  p.  8i.) 

**•  Laws  appear  to  have  been  drawn 
up  and  proposed  to  the  two  Houses  by 
the  king  down  to  the  time  of  Edward  I. 
(Hale's  **  Hist,  of  Common  Law,"  p.  16.) 

Sometimes  the  representatives  of  par- 
ticular places  address  separate  petitions 
to  the  king  and  council;  as  the  citizens 
of  London,  the  commons  of  Devonshire, 
etc.  These  arc  intermingled  with  \Vi^ 
general  petitions,  and  botn  lo%e\Vi«t  ax« 
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ive  answers  made  to  them  in  the  king^s  name,  were  drawn  up 
after  the  end  of  the  session  in  the  form  of  laws,  and  entered  upon 
the  statute  roll.  But  here  it  must  be  remarked  that  the  peti- 
tions were  often  extremely  qualified  and  altered  by  the  answer, 
insomuch  that  many  statutes  of  this  and  some  later  reigns  by  no 
means  express  the  true  sense  of  the  commons.  Sometimes  they 
contented  themselves  with  showing  their  grievance,  and  pray- 
ing remedy  from  the  king  and  his  council.  Of  this  one  eminent 
instance  is  the  great  statute  of  treasons.  In  the  petition  whereon 
this  act  is  founded  it  is  merely  prayed  that,  "  whereas  the  king's 
justices  in  different  counties  adjudge  persons  indicted  before  them 
to  be  traitors  for  sundry  matters  not  known  by  the  commons  to 
be  treason,  it  would  please  the  king  by  his  council,  and  by  the 
great  and  wise  men  of  the  land,  to  declare  what  are  treasons  in 
this  present  Parliament."  The  answer  to  this  petition  contains 
the  existing  statute,  as  a  declaration  on  the  king's  part.*^'  But 
there  is  no  appearance  that  it  received  the  direct  assent  of  the 
lower  House.  In  the  next  reigns  we  shall  find  more  remarkable 
instances  of  assuming  a  consent  which  was  never  positively  given. 
The  statute  of  treasons,  however,  was  supposed  to  be  declara- 
tory of  the  ancient  law:  in  permanent  and  material  innovations 
a  more  direct  concurrence  of  all  the  estates  was  probably  re- 
quired. A  new  statute,  to  be  perpetually  incorporated  with  the 
law  of  England,  was  regarded  as  no  light  matter.  It  was  a  very 
common  answer  to  a  petition  of  the  commons,  in  the  early  part 
of  this  reign,  that  it  could  not  be  granted  without  making  a  new 
law.  After  the  Parliament  of  14  Edward  III  a  certain  number  of 
prelates,  barons,  and  counsellors,  with  twelve  knights  and  six 
burgesses,  were  appointed  to  sit  from  day  to  day  in  order  to  turn 
such  petitions  and  answers  as  were  fit  to  be  perpetual  into  a  stat- 
ute ;  but  for  such  as  were  of  a  temporary  nature  the  king  issued 
his  letters-patent.'**  This  reluctance  to  innovate  without  neces- 
sity, and  to  swell  the  number  of  laws  which  all  were  bound  to 
know  and  obey  with  an  accumulation  of  transitory  enactments, 
led  apparently  to  the  distinction  between  statutes  and  ordinances. 
The  latter  are,  indeed,  defined  by  some  lawyers  to  be  regulations 
proceeding  from  the  king  and  lords  without  concurrence  of  the 
commons.  But  if  this  be  applicable  to  some  ordinances,  it  is  cer- 
tain that  the  word,  even  when  opposed  to  statute,  with  which  it 
is  often  synonymous,  sometimes  denotes  an  act  of  the  whole 
legislature.  In  the  thirty-seventh  of  Edward  III,  when  divers 
sumptuary  regulations  against  excess  of  apparel  were  made  in 
full  Parliament,  "  it  was  demanded  of  the  lords  and  commons, 
inasmuch  as  the  matter  of  their  petitions  was  novel  and  unheard 

for  the  most  part  very  numerous.    In  the  «^  "  Rot   Pari.,"   p.  239, 

roll  of  50  Edw.  Ill  they  amount  to  140.  "•Id.,  p.  113. 
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of  brforc,  iwrhether  they  would  have  them  granted  by  way  of 
ordinance  or  of  statute.  They  answered  that  it  would  be  best  to 
have  them  by  way  of  ordinance  and  not  of  statute,  in  order  that 
anything  which  should  need  amendment  might  be  amended  at 
the  next  Parliament."  •*•  So  much  scruple  did  they  entertain 
about  tampering  with  the  statute  law  of  the  land. 

Ordinances  which,  if  it  were  not  for  their  partial  or  temporary 
operation,  could  not  well  be  distinguished  from  laws,"^  were  often 
established  in  great  councils.  These  assemblies,  which  frequently 
occurred  in  Edward's  reign,  were  hardly  distinguishable,  except 
in  name,  from  Parliaments ;  being  constituted  not  only  of  those 
who  were  regularly  summoned  to  the  House  of  Lords,  but  of 
deputies  from  counties,  cities,  and  boroughs.  Several  places  that 
never  returned  burgesses  to  Parliament  have  sent  deputies  to  some 
of  these  councils."^  The  most  remarkable  of  these  was  that  held 
in  the  twenty-seventh  of  Edward  III,  consisting  of  one  knight  for 
each  county,  and  of  two  citizens  or  burgesses  from  every  city  or 
borough  wherein  the  ordinances  of  the  staple  were  established.*" 
These  were  previously  agreed  upon  by  the  king  and  lords,  and 
copies  given,  one  to  the  knights,  another  to  the  burgesses.  The 
roll  tells  us  that  they  gave  their  opinion  in  writing  to  the  coun- 
cil, after  much  deliberation,  and  that  this  was  read  and  discussed 
by  the  great  men.  These  ordinances  fix  the  staple  of  wool  in 
particular  places  within  England,  prohibit  English  merchants 
from  exporting  that  article  under  pain  of  death,  inflict  sundry 
other  penalties,  create  jurisdictions,  and,  in  short,  have  the  effect 
of  a  new  and  important  law.  After  they  were  passed  the  deputies 
of  the  commons  granted  a  subsidy  for  three  years,  complained 
of  grievances  and  received  answer,  as  if  in  a  regular  Parliament. 
But  they  were  aware  that  these  proceedings  partook  of  some 
irregularity,  and  endeavoured,  as  was  their  constant  method,  to 
keep  up  the  legal  forms  of  the  constitution.  In  the  last  petition 
of  this  council  the  commons  pray :  "  Because  many  articles  touch- 
ing the  state  of  the  king  and  common  profit  of  his  kingdom  have 
b^n  agreed  by  him,  the  prelates,  lords,  and  commons  of  his  land, 
at  this  council,  that  the  said  articles  may  be  recited  at  the  next 
Parliament,  and  entered  upon  the  roll ;  for  this  cause,  that  ordi- 
nances and  agreements  made  in  council  are  not  of  record,  as  if 
they  had  been  made  in  a  general  Parliament."  This,  accordingly, 
was  done  at  the  ensuing  Parliament,  when  these  ordinances  were 

»"Rot.   Pari./'  p.  280.  "Rot.    Pari.,"    vol.    iii.    p.    17;    vol.    iv, 

*•  **  If  there  be  any  difference  between  p.  55.) 
an  ordinance  and  a  statute,  as  some  have  ^^  These    may    be    found    in    Willis's 

collected,    it    is    but    only   this,    that    an  **  Notitia    Parliamentaria."     In    a8   E.    I 

ordinance  is  bnt  temporary  till  confirmed  the  universities  were  sumomned  to  send 

and    made    perpetual,    but    a    statute    is  members  to  a  great  council  in  order  to 

perpetual  at  first,  and  so  have  some  or-  defend  the  king's  right  to  the  kingdom 

dinances    also     been."      (Whitelocke    on  of  Scotland,     (i   Prynne.) 
**  Pariiamenury  Writ."  vol.  ii,  p.  j^;  see  »»  "  Rot.  Piri.."  U,  106. 
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expressly  confirmed,  and  directed  to  be  "  holden  for  a  statute 
to  endure  always."  ••• 

It  must  be  confessed  that  the  distinction  between  ordinances 
and  statutes  is  very  obscure,  and  perhaps  no  precise  and  uniform 
principle  can  be  laid  down  about  it.  But  it  sufficiently  appears 
that  whatever  provisions  altered  the  common  law  or  any  former 
statute,  and  were  entered  upon  the  statute-roll,  transmitted  to 
the  sheriffs,  and  promulgated  to  the  people  as  general  obligatory 
enactments,  were  holden  to  require  the  positive  assent  of  both 
Houses  of  Parliament,  duly  and  formally  summoned. 

Before  we  leave  this  subject  it  will  be  proper  to  take  notice 
of  a  remarkable  stretch  of  prerogative  which,  if  drawn  into  prece- 
dent, would  have  effectually  subverted  this  principle  of  parliamen- 
tary consent  in  legislation.  In  the  fifteenth  of  Edward  III  peti- 
tions were  presented  of  a  bolder  and  more  innovating  cast  than 
was  acceptable  to  the  court :  That  no  peer  should  be  put  to  an- 
swer for  any  trespass  except  before  his  peers ;  that  commissioners 
should  be  assigned  to  examine  the  accounts  of  such  as  had  re- 
ceived public  moneys ;  that  the  judges  and  ministers  should  be 
sworn  to  observe  the  Great  Charter  and  other  laws;  and  that 
they  should  be  appointed  in  Parliament.  The  last  of  these  was 
probably  the  most  obnoxious;  but  the  king,  unwilling  to  defer 
a  supply  which  was  panted  merely  upon  condition  that  these 
petitions  should  prevail,  suffered  them  to  pass  into  a  statute  with 
an  alteration  which  did  not  take  off  much  from  their  efficacy — 
namely,  that  these  officers  should  indeed  be  appointed  by  the 
king  with  the  advice  of  his  council,  but  should  surrender  their 
charges  at  the  next  Parliament,  and  be  there  responsible  to  any 
who  should  have  cause  of  complaint  against  them.  The  chan- 
cellor, treasurer,  and  judges  entered  their  protestation  that  they 
had  not  assented  to  the  said  statutes,  nor  could  they  observe 
them,  in  case  they  should  prove  contrary  to  the  laws  and  cus- 
toms of  the  kingdom,  which  they  were  sworn  to  maintain."* 
This  is  the  first  instance  of  a  protest  on  the  roll  of  Parliament 
against  the  passing  of  an  act.  Nevertheless,  they  were  compelled 
to  swear  on  the  cross  of  Canterbury  to  its  observance.*" 

This  excellent  statute  was  attempted  too  early  for  complete 
success.  Edward's  ministers  plainly  saw  that  it  left  them  at 
the  mercy  of  future  Parliaments,  who  would  readily  learn  the 
wholesome  and  constitutional  principle  of  sparing  the  sovereign 
while  they  punished  his  advisers.  They  had  recourse,  therefore, 
to  a  violent  measure,  but  which  was  likely  in  those  times  to  be 
endured.  By  a  proclamation  addressed  to  all  the  sheriffs,  the 
king  revokes  and  annuls  the  statute,  as  contrary  to  the  laws  and 
customs  of  England  and  to  his  own  just  rights  and  prerogatives, 

"•  ••  Rot.  Pari./'  ii.  as3,  257.  »^  Id.,  p.  131.  •»•  Id.,  p.  118. 
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which  he  had  sworn  to  preserve;  declaring  that  he  had  never 
consented  to  its  passing,  but,  having  previously  protested  that 
he  would  revoke  it  lest  the  Parliament  should  have  been  sepa- 
rated in  wrath,  had  dissembled,  as  was  his  duty,  and  permitted 
the  gjeat  seal  to  be  affixed;  and  that  it  appeared  to  the  earls, 
barons,  and  other  learned  persons  of  his  kingdom  with  whom 
he  had  consulted,  that,  as  the  said  statute  had  not  proceeded  from 
his  own  good-will,  it  was  null,  and  could  not  have  the  name  or 
force  of  law.*'*  This  revocation  of  a  statute,  as  the  price  of  which 
a  subsidy  had  been  granted,  was  a  gross  infringement  of  law, 
and  undoubtedly  passed  for  such  at  that  time ;  for  the  right  was 
already  clear,  though  the  remedy  was  not  always  attainable.  Two 
years  afterward  Edward  met  his  Parliament,  when  that  obnox- 
ious statute  was  formally  repealed."^ 

Notwithstanding  the  king's  unwillingness  to  permit  this  con- 
trol of  Parliament  over  his  administration,  he  suffered,  or  rather 
solicited,  their  interference  in  matters  which  have  since  been 
reckoned  the  exclusive  province  of  the  crown.  This  was  an  un- 
fair trick  of  his  policy.  He  was  desirous,  in  order  to  prevent 
any  murmuring  about  subsidies,  to  throw  the  war  upon  Parlia- 
ment as  their  own  act,  though  none  could  have  been  commenced 
more  selfishly  for  his  own  benefit,  or  less  for  the  advantage  of 
the  people  of  England.  It  is  called  "  the  war  which  our  lord  the 
king  has  undertaken  against  his  adversary  of  France  by  common 
assent  of  all  the  lords  and  commons  of  his  realm  in  divers  Parlia- 
ments." •*•  And  he  several  times  referred  it  to  them  to  advise 
upon  the  subject  of  peace.  But  the  commons  showed  their  hu- 
mility or  discretion  by  treating  this  as  an  invitation  which  it 
would  show  good  manners  to  decline,  though  in  the  eighteenth 
of  the  king's  reign  they  had  joined  with  the  lords  in  imploring 
the  king  to  make  an  end  of  the  war  by  a  battle  or  by  a  suitable 
peace."'  "  Most  dreaded  lord,"  they  say  upon  one  occasion,  **  as 
to  your  war,  and  the  equipment  necessary  for  it,  we  are  so  ig- 
norant and  simple  that  we  know  not  how,  nor  have  the  power, 
to  devise;  wherefore  we  pray  your  grace  to  excuse  us  in  this 
matter,  and  that  it  please  you,  with  advice  of  the  great  and 


•"Rymcr.  tome  v.  p.  282.  This  in- 
stntment  betrmys  in  its  Uncage  Ed- 
ward's consdousncM  of  the  violent  step 
be  was  taking,  and  his  wish  to  excuse  it 
u  mach  as  possible.  ^  .      *  <»  j 

•*»  The  commons  m  the  17th  of  Edw. 
Ill  petition   that  the  statutes  made  two 

Girs  before  be  maintained  in  their  force, 
ring  granted  for  them  the  subsidies 
which  they  enumerate,  "which  was  a 
treat  spoiling  (rancon)  and  grievous 
ehtrge  tor  them."  But  the  king  an- 
iwered  that.  "  perceiving  the  said  statute 
to  be  against  his  oath,  and  to  the  blem- 
ttb  of  his  crown  and  royalty,  and  against 


the  law  of  the  land  in  many  points,  he 
had  repealed  it  But  he  would  have  the 
articles  of  the  said  statute  examined, 
and  what  should  be  found  honourable 
and  profitable  to  the  king  and  his  people 

fiut  into  a  new  statute,  and  observed  in 
uture."  ("Rot  Pari.."  ii,  139.)  But 
though  this  is  inserted  among  the  peti- 
tions, it  appears  from  the  roll  a  little 
before  (p.  139,  note  23).  that  the  sUtute 
was  actually  repealed  by  common  con- 
sent, such  consent  at  least  being  recited, 
whether  truly  or  not. 


•»•  Rymer,  tome  v,  p.  i^ 
•"P.  148. 
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wise  persons  of  your  council,  to  ordain  what  seems  best  to  you 
for  the  honour  and  profit  ojf  yourself  and  your  kingdom;  and 
whatever  shall  be  thus  ordained  by  assent  and  agreement  for 
you  and  your  lords  we  readily  assent  to,  and  will  hold  it  firmly 
established."  '*®  At  another  time,  after  their  petitions  had  been 
answered,  **  it  was  showed  to  the  lords  and  commons  by  Bar- 
tholomew de  Burghersh,  the  king's  chamberlain,  how  a  treaty 
had  been  set  on  foot  between  the  king  and  his  adversary  of 
France;  and  how  he  had  good  hope  of  a  final  and  agreeable 
issue  with  God's  help ;  to  which  he  would  not  come  without  as- 
sent of  the  lords  and  commons.  Wherefore  the  said  chamber- 
lain inquired  on  the  king's  part  of  the  said  lords  and  commons 
whether  they  would  assent  and  agree  to  the  peace,  in  case  it 
might  be  had  by  treaty  between  the  parties.  To  which  the  said 
commons  with  one  voice  replied,  that  whatever  end  it  should 
please  the  king  and  lords  to  make  of  the  treaty  would  be  agree- 
able to  them.  On  which  answer  the  chamberlain  said  to  the 
commons,  *  Then  you  will  assent  to  a  perpetual  treaty  of  peace 
if  it  can  be  had  ?  '  And  the  said  commons  answered  at  once  and 
unanimously,  *  Yes,  yes.'  "  ***  The  lords  were  not  so  diffident. 
Their  great  station  as  hereditary  councillors  gave  them  weight 
in  all  deliberations  of  government;  and  they  seem  to  have  pre- 
tended to  a  negative  voice  in  the  question  of  peace.  At  least 
they  answer,  upon  the  proposals  made  by  David,  King  of  Scots, 
in  1368,  which  were  submitted  to  them  in  Parliament,  that, 
"  saving  to  the  said  David  and  his  heirs  the  articles  contained 
therein,  they  saw  no  way  of  making  a  treaty  which  would  not 
openly  turn  to  the  disherison  of  the  king  and  his  heirs,  to  which 
they  would  on  no  account  assent;  and  so  departed  for  that 
day."'**  A  few  years  before  they  had  made  a  similar  answer 
to  some  other  propositions  from  Scotland.***  It  is  not  improb- 
able that,  in  both  these  cases,  they  acted  with  the  concurrence 
and  at  the  instigation  of  the  king ;  but  the  precedents  might  have 
been  remembered  in  other  circumstances. 

A  third  important  acquisition  of  the  House  of  Commons  dur- 
ing this  reign  was  the  establishment  of  their  right  to  investigate 
and  chatise  the  abuses  of  administration.  In  the  fourteenth  of 
Edward  III  a  committee  of  the  lords'  House  had  been  appointed 
to  examine  the  accounts  of  persons  responsible  for  the  receipt  of 
the  last  subsidy ;  but  it  does  not  appear  that  the  commons  were 
concerned  in  this.***  The  unfortunate  statute  of  the  next  year 
contained  a  similar  provision,  which  was  annulled  with  the  rest. 

***ai  E.  Ill,  p.  165.  England/'  toI.  ii,  p.  518.)    I  cmn  find  no 

**^  26  E.  Ill,  p.  261.  mention  of  the  commons  doing  this  in 

■*«  28  E.  Ill,  p.  J95.    Carte  says,  "  the  the  roll  of  Parliament. 

lords  and   commons,   giving  this   advice  ***  Rymer,  p.  ate. 

»epTMte]y,    declared/*    etc.      ("  Hist    of  "^  P.  114. 
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Many  years  elapsed  before  the  commons  tried  the  force  of  their 
vindictive  arm.  We  must  pass  onward  an  entire  generation  of 
man,  and  look  at  the  Parliament  assembled  in  the  fiftieth  of  Ed- 
ward III.  Nothing  memorable  as  to  the  interference  of  the  com- 
mons in  government  occurs  before,  unless  it  be  their  request,  in 
the  forty-fifth  of  the  king,  that  no  clergyman  should  be  made 
chancellor,  treasurer,  or  other  great  officer;  to  which  the  king 
answered  that  he  would  do  what  best  pleased  his  council.'** 

It  will  be  remembered  by  every  one  who  has  read  our  his- 
tory that  in  the  latter  years  of  Edward's  life  his  fame  was  tar- 
nished by  the  ascendency  of  the  Duke  of  Lancaster  and  Alice 
Ferrers.  The  former,  a  man  of  more  ambition  than  his  capacity 
seems  to  have  warranted,  even  incurred  the  suspicion  of  meditat- 
ing to  set  aside  the  heir  of  the  crown  when  the  Black  Prince 
should  have  sunk  into  the  grave.  Whether  he  were  wronged 
or  not  by  these  conjectures,  they  certainly  appear  to  have  oper- 
ated on  those  most  concerned  to  take  alarm  at  them.  A  Parlia- 
ment met  in  April,  1376,  wherein  the  general  unpopularity  of 
the  king's  administration,  or  the  influence  of  the  Prince  of  Wales, 
led  to  very  remarkable  consequences.**'  After  granting  a  sub- 
sidy, the  commons,  "  considering  the  evils  of  the  country,  through 
so  many  wars  and  other  causes,  and  that  the  officers  now  in  the 
king's  service  are  insufficient  without  further  assistance  for  so 
great  a  charge,  pray  that  the  council  be  strengthened  by  the  addi- 
tion of  ten  or  twelve  bishops,  lords,  and  others,  to  be  constantly 
at  hand,  so  that  no  business  of  weight  should  be  despatched 
without  the  consent  of  all,  nor  smaller  matters  without  that  of 
four  or  six."  **^  The  king  pretended  to  come  with  alacrity  into 
this  measure,  which  was  followed  by  a  strict  restraint  on  them 
and  all  other  officers  from  taking  presents  in  the  course  of  their 
duty.  After  this,  "  the  said  commons  appeared  in  Parliament, 
protesting  that  they  had  the  same  good-will  as  ever  to  assist  the 
king  with  their  lives  and  fortunes ;  but  that  it  seemed  to  them, 
if  their  said  liege  lord  had  always  possessed  about  him  faithful 
counsellors  and  good  officers,  he  would  have  been  so  rich  that 
he  would  have  had  no  need  of  charging  his  commons  with  sub- 
sidy or  tallage,  considering  the  great  ransoms  of  the  French  and 
Scotch  kings,  and  of  so  many  other  prisoners;  and  that  it  ap- 
peared to  be  for  the  private  advantage  of  some  near  the  king, 
and  of  others  by  their  collusion,  that  the  king  and  kingdom  are 

•«  Krtncr.  p.  304-  .....  *  fellow  of  a  college  too  indiscriminate 

••  Most  of  our  general  historians  have  an    encomiast   of   its    founder.     Another 

•Inrrcd  over  this  important  session.    The  modern  book  may  be  named  with  some 

bert  riew,   perhaps,  of  its  secret  history  commendation,    though    very    inferior    in 

wiU  be  found  in  Lowth's  "  Life  of  Wyke-  its   execution.   Godwin's  "  Life  of  Chau- 

Mm  ";  an  instructive  and  elegant  work.  cer,"  of  which  the  Duke  of  Lancaster  is 

only   to    be    blamed   for   marks    of    that  the  political  hero, 
aademical  point  of  honour  which  makes  "^^^Rymer,  p.  32a. 
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so  impoverished,  and  the  commons  so  mined.  And  they  prom- 
ised the  king  that,  if  he  would  do  speedy  justice  on  such  as  should 
be  found  guilty,  and  take  from  them  what  law  and  reason  per- 
mit, with  what  had  been  already  granted  in  Parliament,  they  will 
engage  that  he  should  be  rich  enough  to  maintain  his  wars  for 
a  long  time,  without  much  charging  his  people  in  any  manner." 
They  next  proceeded  to  allege  three  particular  grievances:  the 
removal  of  the  staple  from  Calais,  where  it  had  been  fixed  by  Par- 
liament, through  the  procurement  and  advice  of  the  said  private 
counsellors  about  the  king ;  the  participation  of  the  same  persons 
in  lending  money  to  the  king  at  exorbitant  usury ;  and  their  pur- 
chasing at  a  low  rate,  for  their  own  benefit,  old  debts  from  the 
crown,  the  whole  of  which  they  had  afterward  induced  the  king 
to  repay  to  themselves.  For  these  and  for  many  more  misde- 
meanours the  commons  accused  and  impeached  the  Lords  Lati- 
mer and  Nevil,  with  four  merchants — Lyons,  Ellis,  Peachey,  and 
Bury.**'  Latimer  had  been  chamberlain,  and  Nevil  held  an- 
other office.  The  former  was  the  friend  and  creature  of  the  Duke 
of  Lancaster.  Nor  was  this  Parliament  at  all  nice  in  touching 
a  point  where  kings  least  endure  their  interference.  An  ordinance 
was  made,  that,  **  whereas  many  women  prosecute  the  suits  of 
others  in  courts  of  justice  by  way  of  maintenance,  and  to  get 
profit  thereby,  which  is  displeasing  to  the  king,  he  forbids  any 
woman  henceforward,  and  especially  Alice  Perrers,  to  do  so,  on 
pain  of  the  said  Alice  forfeiting  all  her  goods,  and  suffering  ban- 
ishment from  the  kingdom."  '*• 

The  part  which  the  Prince  of  Wales,  who  had  ever  been 
distinguished  for  his  respectful  demeanour  toward  Edward,  bore 
in  this  unprecedented  opposition  is  strong  evidence  of  the  jeal- 
ousy with  which  he  regarded  the  Duke  of  Lancaster ;  and  it  was 
led  in  the  House  of  Commons  by  Peter  de  la  Mare,  a  servant 
of  the  Earl  of  March,  who,  by  his  marriage  with  Philippa,  heiress 
of  Lionel,  Duke  of  Qarence,  stood  next  after  the  young  Prince 
Richard  in  lineal  succession  to  the  crown.  The  proceedings  of 
this  session  were,  indeed,  highly  popular.  But  no  House  of 
Commons  would  have  gone  such  lengths  on  the  mere  support 
of  popular  opinion,  unless  instigated  and  encouraged  by  higher 
authority.  Without  this  their  petitions  might  perhaps  have  ob- 
tained, for  the  sake  of  subsidy,  an  immediate  consent :  but  those 
who  took  the  lead  in  preparing  them  must  have  remained  unshel- 
tered after  a  dissolution,  to  abide  the  vengeance  of  the  crown, 
with  no  assurance  that  another  Parliament  would  espouse  their 
cause  as  its  own.  Such,  indeed,  was  their  fate  in  the  present 
instance.  Soon  after  the  dissolution  of  Parliament,  the  Prince 
of  Wales,  who,  long  sinking  by  fatal  decay,  had  rallied  his  ex- 

■^Rjrmer,  p.  392.  ■^•Id.,  p.  3J9. 
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piring  energies  for  this  domestic  combat,  left  his  inheritance  to 
a  child  ten  years  old,  Richard  of  Bordeaux.  .  Immediately  after 
this  event  Lancaster  recovered  his  influence,  and  the  former  fa- 
vourites returned  to  court.  Peter  de  la  Mare  was  confined  at 
Nottingham,  where  he  remained  two  years.  The  citizens,  indeed, 
attempted  an  insurrection,  and  threatened  to  burn  the  Savoy, 
Lancaster's  residence,  if  De  la  Mare  was  not  released;  but  the 
Bishop  of  London  succeeded  in  appeasing  them.***  A  Parlia- 
ment met  next  year  which  overthrew  the  work  of  its  predecessor, 
restored  those  who  had  been  impeached,  and  repealed  the  ordi- 
nance against  Alice  Perrers.''^  So  little  security  will  popular 
assemblies  ever  afford  against  arbitrary  power,  when  deprived 
of  regular  leaders  and  the  consciousness  of  mutual  fidelity. 

The  policy  adopted  by  the  Prince  of  Wales  and  Earl  of  March, 
in  employing  the  House  of  Commons  as  an  engine  of  attack 
against  an  obnoxious  ministry,  was  perfectly  novel,  and  indicates 
a  sensible  change  in  the  character  of  our  constitution.  In  the 
reign  of  Edward  II  Parliament  had  little  share  in  resisting  the 
government ;  much  more  was  effected  by  the  barons  through  ris- 
ings of  their  feudal  tenantry.  Fifty  years  of  authority  better^ 
respected,  of  law  better  enforced,  had  rendered  these  more  peril- 
ous, and  of  a  more  violent  appearance  than  formerly.  A  surer 
resource  presented  itself  in  the  increased  weight  of  the  lower 
House  in  Parliament.  And  this  indirect  aristocratical  influence 
gave  a  surprising  impulse  to  that  assembly,  and  particularly 
tended  to  establish  beyond  question  its  control  over  public  abuses. 
It  is  no  less  just  to  remark  that  it  also  tended  to  preserve  the 
relation  and  harmony  between  each  part  and  the  other,  and  to 
prevent  that  jarring  of  emulation  and  jealousy  which,  though 
generally  found  in  the  division  of  power  between  a  noble  and 
a  popular  estate,  has  scarcely  ever  caused  a  dissension,  except 
in  cases  of  little  moment,  between  our  two  Houses  of  Parliament. 

The  commons  had  sustained  with  equal  firmness  and  discre- 
tion a  defensive  war  against  arbitrary  power  under  Edward  III  : 
they  advanced  with  very  different  steps  toward  his  successor. 
Upon  the  king's  death,  though  Richard's  coronation  took  place 
without  delay,  and  no  proper  regency  was  constituted,  yet  a 
Council  of  Twelve,  whom  the  great  officers  of  state  were  to  obey, 
supplied  its  place  to  every  effectual  intent.  Among  these,  the 
Duke  of  Lancaster  was  not  numbered,  and  he  retired  from  court 
in  some  disgust.  In  the  first  Parliament  of  the  young  king  a 
large  proportion  of  the  knights  who  had  sat  in  that  which  im- 

***  Anonym.,  "  Hist.  Edw.  Ill,"  ad  had  sat  in  the  last  Parliament  were  re- 
calcetn  Hemingford,  pp.  444,  448.  Wal-  turned  to  this,  as  appears  by  the  writs 
nngham  gives  a  different  reason,  p.   192.        in     Prynne's     "  Fourth     Register/'     pp. 
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peached  the  Lancastrian  party  were  returned.'"^  Peter  de  la 
Mare,  now  released  from  prison,  was  elected  speaker;  a  dignity 
which,  according  to  some,  he  had  filled  in  the  Good  Parliament, 
as  that  of  the  fiftieth  of  Edward  III  was  popularly  styled,  though 
the  rolls  do  not  mention  either  him  or  any  other  as  bearing  that 
honourable  name  before  Sir  Thomas  Hungerford  in  the  Parlia- 
ment of  the  following  year.'*^*  The  prosecution  against  Alice 
Perrers  was  now  revived;  not,  as  far  as  appears,  by  direct  im- 
peachment of  the  commons ;  but  articles  were  exhibited  against 
her  in  the  House  of  Lords  on  the  king's  part,  for  breaking  the 
ordinance  made  against  her  intermeddling  at  court,  upon  which 
she  received  judgment  of  banishment  and  forfeiture.^**  At  the 
request  of  the  lower  House,  the  lords,  in  the  king's  name,  ap- 
pointed nine  persons  of  different  ranks — three  bishops,  two  earls, 
two  bannerets,  and  two  bachelors — to  be  a  permanent  council 
about  the  king,  so  that  no  business  of  importance  should  be 
transacted  without  their  unanimous  consent.  The  king  was  even 
compelled  to  consent  that,  during  his  minority,  the  chancellor, 
treasurer,  judges,  and  other  chief  offices  should  be  made  in  Par- 
liament; by  which  provision,  combined  with  that  of  the  parlia- 
mentary council,  the  whole  executive  government  was  transferred 
to  the  two  Houses.  A  petition  that  none  might  be  employed 
in  the  king's  service,  nor  belong  to  his  councS,  who  had  been 
formerly  accused  upon  good  grounds,  struck  at  Lord  Latimer, 
who  had  retained  some  degree  of  power  in  the  new  establish- 
ment. Another,  suggesting  that  Gascony,  Ireland,  Artois,  and 
the  Scottish  marches  were  in  danger  of  being  lost  for  want  of 
good  officers,  though  it  was  so  generally  worded  as  to  leave  the 
means  of  remedy  to  the  king's  pleasure,  yet  shows  a  growing 
energy  and  self-confidence  in  that  assembly  which  not  many 
years  before  had  thought  the  question  of  peace  or  war  too  high 
for  their  deliberation.  Their  subsidy  was  sufficiently  liberal ;  but 
they  took  care  to  pray  the  king  that  fit  persons  might  be  assigned 
for  its  receipt  and  disbursement,  lest  it  should  any  way  be  di- 
verted from  the  purposes  of  the  war.  Accordingly,  Walworth 
and  Philpot,  two  eminent  citizens  of  London,  were  appointed 
to  this  office,  and  sworn  in  Parliament  to  its  execution.*'^* 

But  whether  through  the  wastefulness  of  government,  or 
rather  because  Edward's  legacy,  the  French  war,  like  a  ruinous 
and  interminable  lawsuit,  exhausted  all  public  contributions,  there 
was  an  equally  craving  demand  for  subsidy  at  the  next  meeting 
of  Parliament.    The  commons  now  made  a  more  serious  stand. 

•"  Walsingham  (p.  200)  sajrs  pene  om-  the    perseverance    of    these    knights    she 

nes;   but  the  list  published   in   Prynne's  was  convicted. 
"  Fourth  Register  *'  induces  me  to  qualify  «"  "  Rot.  Pari.,"  vol.  ii,  p.  374. 
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The  speaker,  Sir  James  Pickering,  after  the  protestation  against 
giving  offence  which  has  since  become  more  matter  of  form  than, 
perhaps,  it  was  then  considered,  reminded  the  lords  of  the  coun- 
cil of  a  promise  made  to  the  last  Parliament,  that,  if  they  would 
help  the  king  for  once  with  a  large  subsidy,  so  as  to  enable  him 
to  undertake  an  expedition  against  the  enemy,  he  trusted  not  to 
call  on  them  again,  but  to  support  the  war  from  his  own  revenues ; 
in  faith  of  which  promise  there  had  been  granted  the  largest  sum 
that  any  King  of  England  had  ever  been  suffered  to  levy  within 
so  short  a  time,  to  the  utmost  loss  and  inconvenience  of  the  com- 
mons, part  of  which  ought  still  to  remain  in  the  treasury,  and 
render  it  unnecessary  to  burden  anew  the  exhausted  people.    To 
this  Scrope,  lord  steward  of  the  household,  protesting  that  he 
knew  not  of  any  such  promise,  made  answer  by  orcler  of  the 
Idng,  that,  "  saving  the  honour  and  reverence  of  our  lord  the 
king,  and  the  lords  there  present,  the  commons  did  not  speak 
trudi  in  asserting  that  part  of  the  last  subsidy  should  be  still  in 
the  treasury ;  it  being  notorious  that  every  penny  had  gone  into 
the  hands  of  Walworth  and  Philpot,  appointed  and  sworn  treas- 
urers in  the  last  Parliament,  to  receive  and  expend  it  upon  the 
purposes  of  the  war,  for  which  they  had  in  effect  disbursed  the 
whole."     Not  satisfied  with  this  general  justification,  the  com- 
mons pressed  for  an  account  of  the  expenditure.     Scrope  was 
again  commissioned  to  answer  that,  "  though  it  had  never  been 
seen  that  of  a  subsidy  or  other  grant  made  to  the  king  in  Par- 
liament or  out  of  Parliament  by  the  commons  any  account  had 
afterward  been  rendered  to  the  commons,  or  to  any  other  except 
the  king  and  his  officers,  yet  the  king,  to  gratify  them,  of  his  own 
accord,  without  doing  it  by  way  of  right,  would  have  Walworth, 
along  with  certain  persons  of  the  council,  exhibit  to  them  in 
writing  a  clear  account  of  the  receipt  and  expenditure,  upon  con- 
dition that  this  should  never  be  used  as  a  precedent,  nor  inferred 
to  be  done  otherwise  than  by  the  king's  spontaneous  command." 
The  commons  were  again  urged  to  provide  for  the  public  defence, 
being  their  own  concern  as  much  as  that  of  the  king.    But  they 
merdy  shifted  their  ground  and  had  recourse  to  other  pretences. 
They  requested  that  five  or  six  peers  might  come  to  them,  in  order 
to  discuss  this  question  of  subsidy.    The  lords  entirely  rejected 
this  proposal,  and  affirmed  that  such  a  proceeding  had  never 
been  known  except  in  the  last  three  Parliaments;  but  allowed 
that  it  had  been  the  course  to  elect  a  committee  of  eight  or  ten 
ht)m  each  House,  to  confer  easily  and  without  noise  together. 
The  commons  acceded  to  this,  and  a  committee  of  conference 
was  appointed,  though  no  result  of  their  discussion  appears  upon 
the  roll. 

Upon  examining  the  accounts  submitted  to  them,  thest  s\mt^^ 
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commoners  raised  a  new  objection.  It  appeared  that  large  sums 
had  been  expended  upon  garrisons  in  France  and  Ireland  and 
other  places  beyond  the  kingdom,  of  which  they  protested  them- 
selves not  liable  to  bear  the  charge.  It  was  answered  that  Gas- 
cony  and  the  king's  other  dominions  beyond  sea  were  the  out- 
works of  England,  nor  could  the  people  ever  be  secure  from  war 
at  their  thresholds  unless  these  were  maintained.  They  last!} 
insisted  that  the  king  ought  to  be  rich  through  the  wealth  that 
had  devolved  on  him  from  his  grandfather.  But  this  was  af- 
firmed, in  reply,  to  be  merely  sufficient  for  the  payment  of  Ed- 
ward's creditors.  Thus  driven  from  all  their  arguments,  the 
commons  finally  consented  to  a  moderate  additional  imposition 
upon  the  export  of  wool  and  leather,  which  were  already  subject 
to  considerable  duties,  apologizing  on  account  of  their  poverty 
for  the  slendemess  of  their  grant.'** 

The  necessities  of  government,  however,  let  their  cause  be 
what  it  might,  were  by  no  means  feigned ;  and  a  new  Parliament 
was  assembled  about  seven  months  after  the  last,  wherein  the 
king,  without  waiting  for  a  petition,  informed  the  commons  that 
the  treasurers  were  ready  to  exhibit  their  accounts  before  them. 
This  was  a  signal  victory  after  the  reluctant  and  ungracious  con- 
cession made  to  the  last  Parliament.  Nine  persons  of  different 
ranks  were  appointed  at  the  request  of  the  commons  to  investi- 
gate the  state  of  the  revenue  and  the  disposition  which  had  been 
made  of  the  late  king's  personal  estate.  They  ended  by  granting 
a  poll-tax,  which  they  pretended  to  think  adequate  to  the  supply 
required.'*^  But  in  those  times  no  one  possessed  any  statistical 
knowledge,  and  every  calculation  which  required  it  was  subject 
to  enormous  error,  of  which  we  have  already  seen  an  eminent 
example.'**  In  the  next  Parliament  (3  Richard  II)  it  was  set  forth 
that  only  twenty-two  thousand  pounds  had  been  collected  by  the 
poll-tax,  while  the  pay  of  the  king's  troops  hired  for  the  expe- 
dition to  Brittany,  the  pretext  of  the  grant,  had  amounted  for 
but  half  a  year  to  fifty  thousand  pounds.  The  king,  in  short, 
was  more  straitened  than  ever.  His  distresses  gave  no  small 
advantage  to  the  commons.  Their  speaker  was  instructed  to 
declare  that,  as  it  appeared  to  them,  if  the  affairs  of  their  liege 
lord  had  been  properly  conducted  at  home  and  abroad,  he  could 
not  have  wanted  aid  of  his  commons,  who  now  are  poorer  than 
before.  They  pray  that,  as  the  king  was  so  much  advanced  in 
age  and  discretion,  his  perpetual  council  (appointed  in  his  first 
Parliament)  might  be  discharged  of  their  labours,  and  that, 
instead  of  them,  the  five  chief  officers  of  state — ^to  wit,  the  chan- 
cellor, treasurer,  keeper  of  the  privy  seal,  chamberlain,  and  stew- 
ard of  the  household — might  be  named  in  Parliament,  and  de- 

"•  "  Rot  Pari.,"  pp.  35-38.  w  Id.,  p.  57.  »•  See  p.  607  of  this  ▼olume. 
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dared  to  the  commons,  as  the  king's  sole  counsellers,  not  remov- 
able before  the  next  Parliament.  They  required  also  a  general 
commission  to  be  made  out,  similar  to  that  in  the  last  session, 
giving  powers  to  a  certain  number  of  peers  and  other  distin- 
guished persons  to  inquire  into  the  state  of  the  household,  as 
well  as  into  all  receipts  and  expenses  since  the  king's  accession. 
The  former  petition  seems  to  have  been  passed  over ; '"  but  a 
commission  as  requested  was  made  out  to  three  prelates,  three 
carls,  three  bannerets,  three  knights,  and  three  citizens.'*^  After 
guarding  thus,  as  they  conceived,  against  malversation,  but  in 
effect  rather  protecting  their  posterity  than  themselves,  the  com- 
mons prolonged  the  last  imposition  on  wool  and  leather  for  an- 
other year. 

It  would  be  but  repetition  to  make  extracts  from  the  rolls  of 
the  next  two  years ;  we  have  still  the  same  tale— demand  of  sub- 
sidy on  one  side,  remonstrance  and  endeavours  at  reformation 
on  the  other.  After  the  tremendous  insurrection  of  the  villeins 
in  1382,  a  Parliament  was  convened  to  advise  about  repealing 
the  charters  of  general  manumission,  extorted  from  the  king  by 
the  pressure  of  circumstances.  In  this  measure  all  concurred; 
but  the  commons  were  not  afraid  to  say  that  the  late  risings  had 
been  provoked  by  the  burdens  which  a  prodigal  court  had  called 
for  in  the  preceding  session.  Their  language  is  unusually  bold. 
"  It  seemed  to  them,  after  full  deliberation,"  they  said,  "  that, 
unless  the  administration  of  the  kingdom  were  speedily  reformed, 
the  kingdom  itself  would  be  utterly  lost  and  ruined  forever,  and 
therein  their  lord  the  king,  with  all  the  peers  and  commons, 
which  God  forbid.  For  true  it  is  that  there  are  such  defects  in 
the  said  administration,  as  well  about  the  king's  person  and  his 
household  as  in  his  courts  of  justice;  and  by  grievous  oppres- 
sions in  the  country  through  maintainers  of  suits,  who  are,  as 
it  were,  kings  in  the  country,  that  right  and  law  are  come  to 
nothing,  and  the  poor  commons  are  from  time  to  time  so  pillaged 
and  ruined,  partly  by  the  king's  purveyors  of  the  household, 
and  others  who  pay  nothing  fof  what  they  take,  partly  by  the 
subsidies  and  tallages  raised  upon  them,  and  besides  by  the  op- 
pressive behaviour  of  the  servants  of  the  king  and  other  lords, 
and  especially  of  the  aforesaid  maintainers  of  suits,  that  they 
are  reduced  to  greater  poverty  and  discomfort  than  ever  they 
were  before.  And  moreover,  though  great  sums  have  been  con- 
tinually granted  by  and  levied  upon  them,  for  the  defence  of  the 
kingdom,  yet  they  are  not  the  better  defended  against  their  ene- 

••  NeYerthclcss,   the  commons   repeat-  wo  p    73^     j^  Rvmer,  tome  viii,  p.  250, 

^  it  in  their   schedule  of  petitions,  and  the  Archbishop  of  York's  name  appears 

r^ctivcd  an    evasive   answer,  referring  to  among  these  commissioners,  which  makes 

*T  ordinance  made  in  the  first  Parliament  their    number    sixteen.      But    it   is    plain 

''•  the  kin^,    the   application  of  which  is  by  the  instrument  that  only  fifteen  were 

I        >Qdefiiute.     ("  Rot.  Part,"  p.  8a.)  meant  to  be  appointed. 


620  HALLAM'S  MIDDLE  AGES 

mies>  but  every  year  are  plundered  and  wasted  by  sea  and  land, 
without  any  relief.  Which  calamities  the  said  poor  commons, 
who  lately  used  to  live  in  honour  and  prosperity,  can  no  longer 
endure.  And  to  speak  the  real  truth,  these  injuries  lately  done 
to  the  poorer  commons,  more  than  they  ever  suffered  before, 
caused  them  to  rise  and  to  commit  the  mischief  done  in  their 
late  riot ;  and  there  is  still  cause  to  fear  greater  evils,  if  sufficient 
remedy  be  not  timely  provided  against  the  outrages  and  op- 
pressions aforesaid.  Wherefore  may  it  please  our  lord  the  king, 
and  the  noble  peers  of  the  realm  now  assembled  in  this  Parlia- 
ment, to  provide  such  remedy  and  amendment  as  to  the  said 
administration  that  the  state  and  dignity  of  the  king  in  the  first 
place,  and  of  the  lords,  may  be  preserved,  as  the  commons  have 
always  desired,  and  the  commons  may  be  put  in  peace;  remov- 
ing, as  soon  as  they  can  be  detected,  evil  ministers  and  counsel- 
lors, and  putting  in  their  stead  the  best  and  most  sufficient,  and 
taking  away  all  the  bad  practices  which  have  led  to  the  last  ris- 
ing, or  else  none  can  imagine  that  this  kingdom  can  longer 
subsist  without  greater  misfortunes  than  it  ever  endured.  And 
for  God's  sake  let  it  not  be  forgotten  that  there  be  put  about  the 
king,  and  of  his  council,  the  best  lords  and  knights  that  can  be 
found  in  the  kingdom  I 

"  And  be  it  known  "  (the  entry  proceeds)  "  that,  after  the  king 
our  lord  with  the  peers  of  the  realm  and  his  council  had  taken 
advice  upon  these  requests  made  to  him  for  his  good  and  his 
kingdom's  as  it  really  appeared  to  him,  willed  and  granted  that 
certain  bishops,  lords,  and  others  should  be  appointed  to  survey 
and  examine  in  privy  council  both  the  government  of  the  king's 
person  and  of  his  household,  and  to  suggest  proper  remedies 
wherever  necessary,  and  report  them  to  the  king.  And  it  was 
said  by  the  peers  in  Parliament  that,  as  it  seemed  to  them,  if  re- 
form of  government  were  to  take  place  throughout  the  king- 
dom, it  should  begin  by  the  chief  member,  which  is  the  king 
himself,  and  so  from  person  to  person,  as  well  churchmen  as 
others,  and  place  to  place,  from  higher  to  lower,  without  spar- 
ing any  degree."  "•*  A  considerable  number  of  commissioners 
were  accordingly  appointed,  whether  by  the  king  alone  or  in 
Parliament  does  not  appear;  the  latter,  however,  is  more  prob- 
able. They  seem  to  have  made  some  progress  in  the  work  of 
reformation,  for  we  find  that  the  officers  of  the  household  were 
sworn  to  observe  their  regulations.  But  in  all  likelihood  these 
were  soon  neglected. 

It  is  not  wonderful  that,  with  such  feelings  of  resentment  to- 
ward the  crown  the  commons  were  backward  in  granting  sub- 
sidies.   Perhaps  the  king  would  not  have  obtained  one  at  all  if 

■"  "  Rot  Pari.,"  s  R.  II.  p.  «». 
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be  had  not  withheld  his  charter  of  pardon  for  all  offences  com- 
mitted during  the  insurrection.  This  was  absolutely  necessary 
to  restore  quiet  among  the  people ;  and  though  the  members  of 
the  commons  had  certainly  not  been  insurgents,  yet  inevitable 
in-egularities  had  occurred  in  quelling  the  tumults,  which  would 
have  put  them  too  much  in  the  power  of  those  unworthy  men 
who  filled  the  benches  of  justice  under  Richard.  The  king  de- 
dared  that  it  was  unusual  to  grant  a  pardon  without  a  subsidy ; 
the  commons  still  answered  that  they  would  consider  about  that 
matter;  and  the  king  instantly  rejoined  that  he  would  consider 
about  his  pardon  (s'aviseroit  de  sa  dite  grace)  till  they  had  done 
what  they  ought.  They  renewed  at  length  the  usual  tax  on  wool 
and  leather.*** 

This  extraordinary  assumption  of  power  by  the  commons  was 
not  merely  owing  to  the  king's  poverty.  It  was  encouraged  by 
the  natural  feebleness  of  a  disunited  government.  The  high 
rank  and  ambitious  spirit  of  Lancaster  gave  him  no  little  influ- 
ence, though  contending  with  many  enemies  at  court  as  well  as 
the  ill  will  of  the  people.  Thomas  of  Woodstock,  the  king's 
youngest  uncle,  more  able  and  turbulent  than  Lancaster,  became, 
as  he  grew  older,  an  eager  competitor  for  power,  which  he  sought 
through  the  channel  of  popularity.  The  Earls  of  March,  Arundel, 
and  Warwick  bore  a  considerable  part,  and  were  the  favourites 
of  Parliament.  Even  Lancaster,  after  a  few  years,  seems  to  have 
fallen  into  popular  courses,  and  recovered  some  share  of  public 
esteem.  He  was  at  the  head  of  the  reforming  commission  in  the 
fifth  of  Richard  II,  though  he  had  been  studiously  excluded  from 
those  preceding.  We  can  not  hope  to  disentangle  the  intrigues 
of  this  remote  age,  as  to  which  our  records  are  of  no  service, 
and  the  chroniclers  are  very  slightly  informed.  So  far  as  we 
may  conjecture,  Lancaster,  finding  his  station  insecure  at  court, 
began  to  solicit  the  favour  of  the  commons,  whose  hatred  of  the 
administration  abated  their  former  hostility  toward  him.**' 

The  character  of  Richard  II  was  now  developing  itself,  and 
the  hopes  excited  by  his  remarkable  presence  of  mind  in  con- 
fronting the  rioters  on  Blackheath  were  rapidly  destroyed.  Not 
that  he  was  wanting  in  capacity,  as  has  been  sometimes  imagined. 
For  if  we  measure  intellectual  power  by  the  greatest  exertion  it 
ever  displays,  rather  than  oy  its  average  results,  Richard  II  was 
a  man  of  considerable  talents.  He  possessed,  along  with  much 
dissimulation,  a  decisive  promptitude  in  seizing  the  critical  mo- 
ment for  action.    Of  this  quality,  besides  his  celebrated  behaviour 

"■Id.,  p.  104.  them  two  yetrs  before.     The  insurgents 

"■The    commons    mnted   a    tubsidr,  of  138a  are  said  to  have  compelled  men 

7  R.  II,   to   support  Xancaster's  war  m  to    swear    that    they    would    obey    King 

Castile  ("  Rot.   jPari./'  p.  2&»).    Whether  Richard  and  the  commons,  and  that  they 

the  populace    chant^ed   their   opinion    of  would    accept    no    king    named    John. 

Um  I  know  not.    He  was  still  disliked  by  (Walsingbam,  p.  mI^) 
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toward  the  insurgents,  he  gave  striking  evidence  in  several  cir- 
cumstances which  we  shall  have  shortly  to  notice.  But  his  ordi- 
nary conduct  belied  the  abilities  which  on  these  rare  occasions 
shone  forth,  and  rendered  them  ineffectual  for  his  security.  Ex- 
treme pride  and  violence,  with  an  inordinate  partiality  for  the 
most  worthless  favourites,  were  his  predominant  characteristics. 
In  the  latter  quality,  and  in  the  events  of  his  reign,  he  forms 
a  pretty  exact  parallel  to  Edward  II.  Scrope,  lord  chancellor, 
who  had  been  appointed  in  Parliament,  and  was  understood  to 
be  irremovable  without  its  concurrence,  lost  the  great  seal  for 
refusing  to  set  it  to  some  prodigal  grants.  Upon  a  slight  quar- 
rel with  Archbishop  Courtney,  the  king  ordered  his  temporalities 
to  be  seized,  the  execution  of  which  Michael  de  la  I^ole,  his  new 
chancellor,  and  a  favourite  of  his  own,  could  hardly  prevent.  This 
was  accompanied  with  indecent  and  outrageous  expressions  of 
anger,  unworthy  of  his  station  and  of  those  whom  he  insulted.'** 

Though  no  king  could  be  less  respectable  than  Richard,  yet 
the  constitution  invested  a  sovereign  with  such  ample  preroga- 
tive that  it  was  far  less  easy  to  resist  his  personal  exercise  of 
power  than  the  unsettled  councils  of  a  minority.  In  the  Parlia- 
ment 6  Richard  II,  sess.  2,  the  commons  pray  certain  lords,  whom 
they  name,  to  be  assigned  as  their  advisers.  This  had  been  per- 
mitted in  the  last  two  sessions  without  exception.'®'  But  the 
king,  in  granting  their  request,  reserved  his  right  of  naming 
any  others.'**  Though  the  commons  did  not  relax  in  their  im- 
portunities for  the  redress  of  general  grievances,  they  did  not 
venture  to  intermeddle  as  before  with  the  conduct  of  adminis- 
tration. They  did  not  even  object  to  the  grant  of  the  marquisate 
of  Dublin,  with  almost  a  princely  dominion  over  Ireland ;  which 
enormous  donation  was  confirmed  by  act  of  Parliament  to  Vere, 
a  favourite  of  the  king.'*^  A  petition  that  the  officers  of  state 
should  annually  visit  and  inquire  into  his  household  was  answered 
that  the  king  would  do  what  he  pleased.'**  Yet  this  was  little 
in  comparison  of  their  former  proceedings. 

There  is  nothing,  however,  more  deceitful  to  a  monarch,  un- 
supported by  an  armed  force,  and  destitute  of  wary  advisers, 
than  this  submission  of  his  people.  A  single  effort  was  enough 
to  overturn  his  government.  Parliament  met  in  the  tenth  year 
of  his  reign,  steadily  determined  to  reform  the  administration, 
and  especially  to  punish  its  chief  leader,  Michael  de  la  Pole,  Earl 
of  Suffolk  and  lord  chancellor.    According  to  the  remarkable  nar- 

JJ*  WalsinR.,  pp.  290,  315,  317.  Suffolk,    and    admitted    by    his    defence, 

•~     Kot.  Pari.,     5  R.  II,  p.  100;  6  R.       that   nine   lords   had   been   appointed   in 

*I»  «««•  >.  P-  134.  the  last  Parliament— viz.,  9  R.II— to  in- 

MT  ..  Vot^-  p,,,  ».  «  «    TT  ^"l/"^    *?*°    ^^\  *^**   °^   **>«    household, 

M-T  A*^**^*  *^*"-»_  9.  K-  II,  p.  209.  and    reform    whatever    was    amiss.      But 

•'■la-.  P..  213-    It. is,  however,  asserted       nothing  of  this  appears  in  the  roll. 

in    the   arucles   of   impeachment  against 
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ration  of  a  contemporary  historian,***  too  circumstantial  to  be 
rejected,  but  rendered  somewhat  doubtftil  by  the  silence  of  all 
other  writers  and  of  the  parliamentary  roll,  the  king  was  loiter- 
ing at  his  palace  at  Eltham  when  he  received  a  message  from 
the  two  Houses,  requesting  the  dismissal  of  Suffolk,  since  they 
had  matter  to  allege  against  him  that  they  could  hot  move  while 
he  kept  the  office  of  chancellor.  Richard,  with  his  usual  intem- 
perance, answered  that  he  would  not  for  their  request  remove 
the  meanest  scullion  from  his  kitchen.  They  returned  a  positive 
refusal  to  proceed  on  any  public  business  until  the  king  should 
appear  personally  in  Parliament  and  displace  the  chancellor.  The 
king  required  forty  knights  to  be  deputed  from  the  rest  to  in- 
form him  clearly  of  their  wishes.  But  the  commons  declined  a 
proposal  in  which  they  feared,  or  affected  to  fear,  some  treach- 
ery. At  length  the  Duke  of  Gloucester  and  Arundel,  Bishop  of 
Ely,  were  commissioned  to  speak  the  sense  of  Parliament;  and 
they,  delivered  it,  if  we  may  still  believe  what  we  read,  in  very 
extraordinary  language,  asserting  that  there  was  an  ancient  stat- 
ute, according  to  which,  if  the  king  absented  himself  from  Par- 
liament without  just  cause  during  forty  days,  which  he  had  now 
exceeded,  every  man  might  return  without  permission  to  his 
own  country ;  and,  moreover,  there  was  another  statute,  and  (as 
they  might  more  truly  say)  a  precedent  of  no  remote  date,  that 
if  a  king,  by  bad  counsel  or  his  own  folly  and  obstinacy,  alienated 
himself  from  his  people,  and  would  not  govern  according  to  the 
laws  of  the  land  and  the  advice  of  the  peers,  but  madly  and 
wantonly  followed  his  own  single  will,  it  should  be  lawful  for 
them,  with  the  common  assent  of  the  people,  to  expel  him  from 
his  throne,  and  elevate  to  it  some  near  kinsman  of  the  royal 
blood.  By  this  discourse  the  king  was  induced  to  meet  his  Par- 
liament, where  Suffolk  was  removed  from  his  office,  and  the 
impeachment  against  him  commenced.*^® 

The  charges  against  this  minister,  without  being  wholly  frivo- 
lous, were  not  so  weigljty  as  the  clamour  of  the  commons  might 
have  led  us  to  expect'.  Besides  forfeiting  all  his  grants  from 
the  crown,  he  was  committed  to  prison,  there  to  remain  till  he 


••  Knyghton,  in  Twysden  X.  Script., 
col.  a6Bo. 

"*  Upon  full  consideration,  I  am  much 
inclined  to  ffive  credit  to  this  passage  of 
Knvghton,  as  to  the  main  tacts;  and 
perhaps  even  the  speech  of  Gloucester 
and  the  Bishop  of  Ely  is  more  likely  to 
have  been  made  public  by  them  than  in- 
vented by  so  jejune  a  historian.  Wal- 
singham.  indeed,  says  nothing  of  the 
matter;  but  he  is  so  unequally  informed 
vid  so  frequently  defective  that  we  can 
draw  no  strong  inference  from  his  silence. 
What  most  weighs  with  me  is  that  Par- 
liament met  on  October  i,  1387.  and  was 
not  dissolved  till  November  38th;  a  Jon^- 


er  period  than  the  business  done  in  it 
seems  to  have  required;  and  also  that 
Suffolk,  who  opened  the  session  as  chan- 
cellor, is  styled  "  darrein  chancellor  "  in 
the  articles  of  impeachment  against  him; 
so  that  he  must  have  been  removed  in 
the  interval,  which  tallies  with  Knysh* 
ton's  story.  Besides,  it  is  plain,  from  the 
famous  questions  subsequently  put  by 
the  king  to  his  judges  at  Nottingham, 
that  both  the  right  of  retiring  without  ^ 
regular  dissolution,  and  the  precedent  of 
Edward  II,  had  been  discussed  in  Par* 
liament,  which  does  not  appear  anywhere 
else  than  in  Knyghton. 
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should  have  paid  such  fine  as  the  king  might  impose ;  a  sentence 
that  would  have  been  outrageously  severe  in  many  cases,  though 
little  more  than  nugatory  in  the  present'^* 

This  was  the  second  precedent  of  that  grand  constitutional 
resource,  parliamentary  impeachment:  and  more  remarkable 
from  the  eminence  of  the  person  attacked  than  that  of  Lord  Lati- 
mer in  the  fiftieth  year  of  Edward  IIL'^*  The  commons  were 
content  to  waive  the  prosecution  of  any  other  ministers;  but 
they  rather  chose  a  scheme  of  reforming  the  administration, 
which  should  avert  both  the  necessity  of  punishment  and  the 
malversations  that  provoked  it.  They  petitioned  the  king  to 
ordain  in  Parliament  certain  chief  officers  of  his  household  and 
other  lords  of  his  council,  with  power  to  reform  those  abuses, 
by  which  his  crown  was  so  much  blemished  that  the  laws  were 
not  kept  and  his  revenues  were  dilapidated,  confirming  by  a 
statute  a  commission  for  a  year,  and  forbidding,  under  heavy 
penalties,  any  one  from  opposing,  in  private  or  openly,  what  they 
should  advise.*^'  •  With  this  the  king  complied,  and  a  commis- 
sion founded  upon  the  prayer  of  Parliament  was  established  by 
statute.  It  comprehended  fourteen  persons  of  the  highest  emi- 
nence for  rank  and  general  estimation ;  princes  of  the  blood  and 
ancient  servants  of  the  crown,  by  whom  its  prerogatives  were 
not  likely  to  be  unnecessarily  impaired.  In  fact,  the  principle 
of  this  commission,  without  looking  back  at  the  precedents  in 
the  reign  of  John,  Henry  III,  and  Edward  II,  which  yet  were 
not  without  their  weight  as  constitutional  analogies,  was  merely 
that  which  the  commons  had  repeatedly  maintained  during  the 
minority  of  the  present  king,  and  which  had  produced  the  former 
commissions  of  reform  in  the  third  and  fifth  years  of  his  reign. 
These  were,  upon  the  whole,  nearly  the  same  in  their  operation. 
It  must  be  owned  there  was  a  more  extensive  sway  virtually 
given  to  the  lords  now  appointed  by  the  penalties  imposed  on 
any  who  should  endeavour  to  obstruct  what  they  might  advise ; 
the  design  as  well  as  tendency  of  which  was  no  doubt  to  throw 
the  whole  administration  into  their  hands  during  the  period  of 
this  commission. 

Those  who  have  written  our  history  with  more  or  less  of 
a  Tory  bias  exclaim  against  this  parliamentary  commission  as 
an  unwarrantable  violation  of  the  king's  sovereignty,  and  even 
impartial  men  are  struck  at  first  sight  by  a  measure  that  seems 
to  overset  the  natural  balance  of  our  constitution.    But  it  would 

"*  *'  Rot.  Pari.,"  vol.  Hi,  p.  aig.  Clement  in  the  schism.    This  crusade  had 

"■  Articles  had  been  exhibited  by  the  been  exceedingly  popular,  but  its  ill  sue- 

chancellor  before  the  peers,  in  the  sev-  cess    had    the    usual    effect.      The    com- 

enth  of  the  king,  against  Spencer,  Bishop  mona  were  not  parties  in  this  proceeding, 

of  Norwich,  who  had  led  a  considerable  (*'  Rot.  Pari./*  p.  153.) 
army  in  a  disastrous  expedition  afrainst  »"  "  Rot,  Pari.,"  p.  aai. 

tile  Flemings,  adherents  to  the  antipope 
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be  vmiair  to  blame  either  those  concerned  in  this  commission, 
some  of  whose  names  at  least  have  been  handed  down  with  un* 
questioned  respect,  or  those  high-spirited  representatives  of  the 
people  whose  patriot  firmness  has  been  hitherto  commanding  all 
our  sympathy  and  gratitude,  unless  we  could  distinctly  pronounce 
by  what  gentler  means  they  could  restrain  the  excesses  of  gov- 
ernment. Thirteen  Parliaments  had  already  met  since  the  ac- 
cession of  Richard ;  in  all  the  same  remonstrances  had  been  re- 
peated, and  the  same  promises  renewed.  Subsidies,  more  frequent 
than  in  any  former  reign,  had  been  granted  for  the  supposed 
exigencies  of  the  war;  but  this  was  no  longer  illuminated  by 
those  dazzling  victories  which  give  to  fortune  the  mien  of  wis- 
dom; the  coasts  of  England  were  perpetually  ravaged,  and  her 
trade  destroyed,  while  the  administration  incurred  the  suspicion 
of  diverting  to  private  uses  that  treasure  which  they  so  feebly 
and  unsuccessfully  applied  to  the  public  service.  No  voice  of 
hb  people,  until  it  spoke  in  thunder,  would  stop  an  intoxicated 
boy  in  the  wasteful  career  of  dissipation.  He  loved  festivals  and 
pageants,  the  prevailing  folly  of  his  time,  with  unusual  frivolity ; 
and  his  ordinary  living  is  represented  as  beyond  comparison  more 
showy  and  sumptuous  than  even  that  of  his  magnificent  and 
chivalrous  predecessor.  Acts  of  Parliament  were  no  adequate 
barriers  to  his  misgovernment.  "  Of  what  avail  are  statutes," 
says  Walsingham,  "  since  the  king  with  his  privy  council  is  wont 
to  abolish  what  Parliament  has  just  enacted  ?  '*  '^*  The  constant 
prayer  of  the  commons  in  every  session,  that  former  statutes 
might  be  kept  in  force,  is  no  slight  presumption  that  they  were 
not  secure  of  being  regarded.  It  may  be  true  that  Edward  Ill's 
government  had  been  full  as  arbitrary,  though  not  so  unwise, 
as  his  grandson's ;  but  this  is  the  strongest  argument  that  noth- 
ing less  than  an  extraordinary  remedy  could  preserve  the  still 
unstable  liberties  of  England. 

The  best  plea  that  could  be  made  for  Richard  was  his  inex- 
perience, and  the  misguided  suggestions  of  favourites.  This, 
however,  made  it  more  necessary  to  remove  those  false  advisers 
and  to  supply  that  inexperience.  Unquestionably  the  choice  of 
ministers  is  reposed  in  the  sovereign ;  a  trust,  like  every  other 
attribute  of  legitimate  power,  for  the  public  good,  not,  what  no 
Intimate  power  can  ever  be,  the  instrument  of  selfishness  or 
caprice.  There  is  something  more  sacred  than  the  prerogative, 
or  even  than  the  constitution:  the  public  weal,  for  which  all 
powers  are  granted,  and  to  which  they  must  all  be  referred. 
For  this  public  weal  it  is  confessed  to  be  sometimes  necessary 
to  shake  the  possessor  of  the  throne  out  of  his  seat ;  could  it 
never  be  permitted  to  suspend,  though  but  indirectly  and  for  a 

"*  "  Rot  Pari./'  p.  jBi. 


626  HALLAM'S  MIDDLE   AGES 

time,  the  positive  exercise  of  misapplied  prerogatives?  He  has 
learned  in  a  very  different  school  from  myself  who  denies  to 
Parliament  at  the  present  day  a  preventive  as  well  as  vindictive 
control  over  the  administration  of  affairs;  a  right  of  resisting, 
by  those  means  which  lie  within  its  sphere,  the  appointment  of 
unfit  ministers.  These  means  are  now  indirect;  they  need  not 
to  be  the  less  effectual,  and  they  are  certainly  more  salutary  on 
that  account.  But  we  must  not  make  our  notions  of  the  consti- 
tution in  its  perfect  symmetry  of  manhood  the  measure  of  its 
infantine  proportions,  nor  expect  from  a  Parliament  just  strug- 
gling into  life,  and  "  pawing  to  get  free  its  hinder  parts,"  the 
regularity  of  definite  and  habitual  power. 

It  is  assumed  rather  too  lightly  by  some  of  those  historians 
to  whom  I  have  alluded  that  these  commissioners,  though  but 
appointed  for  a  twelvemonth,  designed  to  retain  longer,  or  would 
not  in  fact  have  surrendered,  their  authority.  There  is  certainly 
a  danger  in  these  delegations  of  pre-eminent  trust,  but  I  think 
it  more  formidable  in  a  republican  form  than  under  such  a  gov- 
ernment as  our  own.  The  spirit  of  the  people,  the  letter  of  the 
law,  were  both  so  decidedly  monarchical  that  no  glaring  attempt 
of  the  commissioners  to  keep  the  helm  continually  in  their  hands, 
though  it  had  been  in  the  king's  name,  would  have  had  a  fair 
probability  of  success.  And  an  oligarchy  of  fourteen  persons, 
different  in  rank  and  profession,  even  if  we  should  impute  crimi- 
nal designs  to  all  of  them,  was  ill  calculated  for  permanent  union. 
Indeed,  the  facility  with  which  Richard  reassumed  his  full  powers 
two  years  afterward,  when  misconduct  had  rendered  his  circum- 
stances far  more  unfavourable,  g^ves  the  corroboration  of  experi- 
ence to  this  reasoning.  By  yielding  to  the  will  of  his  Parliament 
and  to  a  temporary  suspension  of  prerogative,  this  unfortunate 
prince  might  probably  have  reigned  long  and  peacefully;  the 
contrary  course  of  acting  led  eventually  to  his  deposition  and 
miserable  death. 

Before  the  dissolution  of  Parliament  Richard  made  a  verbal 
protestation  that  nothing  done  therein  should  be  in  prejudice 
of  his  rights;  a  reservation  not  unusual  when  any  remarkable 
concession  was  made,  but  which  could  not  decently  be  inter- 
preted, whatever  he  might  mean,  as  a  dissent  from  the  statute 
just  passed.  Some  months  had  intervened  when  the  king,  who 
had  already  released  Suffolk  from  prison  and  restored  him  to  his 
favour,  procured  from  the  judges,  whom  he  had  summoned  to 
Nottingham,  a  most  convenient  set  of  answers  to  questions  con- 
cerning the  late  proceedings  in  Parliament.  Tresilian  and  Bel- 
knap, chief  justices  of  the  King's  Bench  and  Common  Pleas,  with 
several  other  judges,  gave  it  under  their  seals  that  the  late  statute 
and  commission  were  derogatory  to  the  prerogative;  that  all 


COMMISSION   OF   REFORM  627 

who  procured  it  to  be  passed,  or  persuaded  or  compelled  the 
king  to  consent  to  it,  were  guilty  of  treason;  that  the  king's 
business  must  be  proceeded  upon  before  any  other  in  Parlia- 
ment; that  he  may  put  an  end  to  the  session  at  his  pleasure; 
that  his  ministers  can  not  be  impeached  without  his  consent; 
that  any  members  of  Parliament  contravening  the  last  three 
articles  incur  the  penalties  of  treason,  and  especially  he  who 
moved  for  the  sentence  of  deposition  against  Edward  II  to  be 
read;  and  that  the  judgment  against  the  Earl  of  Suffolk  might 
be  revoked  as  altogether  erroneous. 

These  answers,  perhaps  extorted  by  menaces,  as  all  the  judges, 
except  Tresilian,  protested  before  the  next  Parliament,  were  for 
the  most  part  servile  and  unconstitutional.  The  indignation 
which  they  excited,  and  the  measures  successfully  taken  to  with- 
stand the  king's  designs,  belong  to  general  history;  but  I  shall 
pass  slightly  over  that  season  of  turbulence,  which  afforded  no 
legitimate  precedent  to  our  constitutional  annals.  Of  the  five 
lords  appellants,  as  they  were  called,  Gloucester,  Derby,  Notting- 
ham, Warwick,  and  Arundel,  the  three  former,  at  least,  have 
little  claim  to  our  esteem ;  but  in  every  age  it  is  the  sophism  of 
malignant  and  peevish  men  to  traduce  the  cause  of  freedom  itself 
on  account  of  the  interested  motives  by  which  its  ostensible  advo- 
cates have  frequently  been  actuated.  The  Parliament,  who  had 
the  country  thoroughly  with  them,  acted  no  doubt  honestly,  but 
with  an  inattention  to  the  rules  of  law,  culpable  indeed,  yet  from 
which  the  most  civilized  of  their  successors,  in  the  heat  of  pas- 
sion and  triumph,  have  scarcely  been  exempt.  Whether  all  with 
whom  they  dealt  severely,  some  of  them  apparently  of  good  pre- 
vious reputation,  merited  such  punishment,  is  more  than,  upon 
uncertain  evidence,  a  modern  writer  can  profess  to  decide.^" 

Notwithstanding  the  death  or  exile  of  all  Richard's  favour- 
ites, and  the  oath  taken  not  only  by  Parliament,  but  by  every 
class  of  the  people,  to  stand  by  the  lords  appellants,  we  find  him, 
after  about  a  year,  suddenly  annihilating  their  pretensions,  and 
snatching  the  reins  again  without  obstruction.  The  secret  cause 
of  this  event  is  among  the  many  obscurities  that  attend  the  his- 
tory of  his  reign.  It  was  conducted  with  a  spirit  and  activity 
which  broke  out  two  or  three  times  in  the  course  of  his  impru- 
dent life ;  but  we  may  conjecture  that  he  had  the  advantage  of 
disunion  among  his  enemies.  For  some  years  after  this  the  king's 
administration  was  prudent.  The  great  seal,  which  he  took  away 
from  Archbishop  Arundel,  he  gave  to  Wykeham,  Bishop  of  Win- 
chester, another  member  of^the  reforming  commission,  but  a 
roan  of  great  moderation  and  political  experience.     Some  time 

"•The    judgment    aaainst    Simon    de       the  commons,  was  reversed  under  Ktivrf 
Gorier   one  of  those  who  were  executed       IV— a   fair  presumption  o\  \\%  Vn\u%^cfc, 
«  this  occasioo,   upon  impeachment  of       ("  Rot  Pari./'  vol.  ill,  p.  4)^.^ 
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after  he  restored  the  seal  to  Arundel,  and  reinstated  the  Duke  of 
Gloucester  in  the  council.  The  Duke  of  Lancaster,  who  had 
been  absent  during  the  transactions  of  the  tenth  and  eleventh 

J  rears  of  the  king,  in  prosecution  of  his  Castilian  war,  formed  a 
ink  between  the  parties,  and  seems  to  have  maintained  some 
share  of  public  favour. 

There  was  now  a  more  apparent  harmony  between  the  court 
and  the  Parliament.  It  seems  to  have  been  tacitly  agreed  that 
they  should  not  interfere  with  the  king's  household  expenses; 
and  they  gratified  him  in  a  point  where  his  honour  had  been  most 
wounded,  declaring  his  prerogative  to  be  as  high  and  unimpaired 
as  that  of  his  predecessors,  and  repealing  the  pretended  statute 
by  virtue  of  which  Edward  II  was  said  to  have  been  deposed.*^* 
They  were  provident  enough,  however,  to  grant  conditional  sub- 
sidies, to  be  levied  only  in  case  of  a  royal  expedition  against  the 
enemy;  and  several  were  accordingly  remitted  by  proclamation, 
this  condition  not  being  fulfilled.  Richard  never  ventured  to 
recall  his  favourites,  though  he  testified  his  unabated  affection 
for  Vere  by  a  pompous  funeral.  Few  complaints,  unequivocally 
affecting  the  ministry,  were  presented  by  the  commons.  In  one 
Parliament  the  chancellor,  treasurer,  and  counsel  resigned  their 
offices,  submitting  themselves  to  its  judgment  in  case  any  matter 
of  accusation  should  be  alleged  against  them.  The  commons, 
after  a  day's  deliberation,  probably  to  make  their  approbation 
appear  more  solemn,  declared  in  full  Parliament  that  nothing 
amiss  had  been  found  in  the  conduct  of  these  ministers,  and 
that  they  held  them  to  have  faithfully  discharged  their  duties. 
The  king  reinstated  them  accordingly,  with  a  protestation  that 
this  should  not  be  made  a  precedent,  and  that  it  was  his  right 
to  change  his  servants  at  pleasure.*^^ 

But  this  summer  season  was  not  to  last  forever.  Richard 
had  but  dissembled  with  those  concerned  in  the  transactions  of 
1388,  none  of  whom  he  could  ever  forgive.  These  lords  in  lapse 
of  time  were  divided  among  each  other.  The  Earls  of  Derby 
and  Nottingham  were  brought  into  the  king's  interest.  The 
Earl  of  Arundel  came  to  an  open  breach  with  the  Duke  of  Lan- 
caster, whose  pardon  he  was  compelled  to  ask  for  an  unfounded 
accusation  in  Parliament.*^®  Gloucester's  ungovemed  ambition, 
elated  by  popularity,  could  not  brook  the  ascendency  of  his 
brother  Lancaster,  who  was  much  less  odious  to  the  king.  He 
had  constantly  urged  and  defended  the  concession  of  Guienne 
to  this  prince  to  be  held  for  life,  reserving  only  his  liege  homage 
to  Richard  as  King  of  France ;  •^^  a  grant  as  unpopmar  among 

"•  "  Rot.  ParL."  14  R-  U,  p.  279;  15  R.  "*  12  ^  ^L  P-  3i3- 

II,  p.  aS6.  _   ^  "•  Kymer,  tome  vii,  pp.  «8j,  6<o. 
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the  natives  of  that  country  as  it  was  derogatory  to  the  crown; 
but  Lancaster  was  not  much  indebted  to  his  brother  for  assist- 
ance which  was  only  g^ven  in  order  to  diminish  his  influence  in 
England.  The  truce  with  France,  and  the  king's  French  mar- 
riage, which  Lancaster  supported,  were  passionately  opposed  by 
Gloucester.  And  the  latter  had  g^ven  keener  provocation  by 
speaking  contemptuously  of  that  misalliance  with  Katherine 
Swineford  which  contaminated  the  blood  of  Plantagenet.  To 
the  Parliament  summoned  in  the  twentieth  of  Richard,  one  object 
of  which  was  to  legitimate  the  Duke  of  Lancaster's  antenuptial 
children  by  this  lady,  neither  Gloucester  nor  Arundel  would 
repair.  There  passed  in  this  assembly  something  remarkable,  as 
it  exhibits  not  only  the  arbitrary  temper  of  the  king,  a  point  by 
no  means  doubtful,  but  the  inefficiency  of  the  commons  to  resist 
it  without  support  from  political  confederacies  of  the  nobility. 
The  circumstances  are  thus  related  in  the  record. 

During  the  session  the  king  sent  for  the  lords  into  Parliament 
one  afternoon,  and  told  them  how  he  had  heard  of  certain  arti- 
cles of  complaint  made  by  the  commons  in  conference  with  them 
a  few  days  before,  some  of  which  appeared  to  the  king  against 
his  ro)ralty,  estate,  and  liberty,  and  commanded  the  chancellor 
to  inform  him  fully  as  to  this.  The  chancellor  accordingly  re- 
lated the  whole  matter,  which  consisted  of  four  alleged  griev- 
ances— ^namely,  that  sheriffs  and  escheators,  notwithstanding  a 
statute,  are  continued  in  their  offices  beyond  a  year ;  '*®  that  the 
Scottish  marches  were  not  well  kept;  that  the  statute  against 
wearing  great  men's  liveries  was  disregarded;  and,  lastly,  that 
the  excessive  charges  of  the  king's  household  ought  to  be  dimin- 
ished, arising  from  the  multitude  of  bishops  and  of  ladies  who 
are  there  maintained  at  his  cost. 

Upon  this  information  the  king  declared  to  the  lords  that 
through  Grod's  gift  he  is  by  lineal  right  of  inheritance  King  of 
England,  and  will  have  the  royalty  and  freedom  of  his  crown, 
from  which  some  of  these  articles  derogate.  The  first  petition, 
that  sheriffs  should  never  remain  in  office  beyond  a  year,  he  re- 
jected ;  but,  passing  lightly  over  the  rest,  he  took  most  offence 
that  the  commons,  who  are  his  lieges,  should  take  on  themselves 
to  make  any  ordinance  respecting  his  royal  person  or  household, 
or  those  whom  he  might  please  to  have  about  him.  He  en- 
joined, therefore,  the  lords  to  declare  plainly  to  the  commons  his 


"*  Hame  has  ref>resented  this  as  if  the 
conmons  had  petitioned  for  the  continu- 
asce    of    sheriffs     beyond    a    year,    and 

Stands  upon  this  mistake  part  of  his 
ence  of  Richard  II.  (Note  to  vol.  ii. 
P  270,  4tD  edit.)  For  this  he  refers  to 
Cotton's  Abridgment;  whether  rightly 
or  not  I  can  not  say,  being  little  ac- 
qoainted  with  that  inaccurate  book,  upon 


which  it  is  unfortunate  that  Hume  relied 
so  much.  The  passage  from  Walsingham 
in  the  same  note  is  also  wholly  perverted, 
as  the  reader  will  discover  without  fur- 
ther observation.  A  historian  must  be 
strangely  warped  who  quotes  a  passage 
explicitly  complaining  of  illegal  acts  m 
order  to  infer  that  those  very  acta  ^«k^ 
legal. 
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pleasure  in  this  matter ;  and  especially  directed  the  Duke  of  Lan- 
caster to  make  the  speaker  g^ve  up  the  name  of  the  person  who 
presented  a  bill  for  this  last  article  in  the  lower  House. 

The  commons  were  in  no  state  to  resist  this  unexpected 
promptitude  of  action  in  the  king.  They  surrendered  the  ob- 
noxious bill,  with  its  proposer,  one  Thomas  Haxey,  and  with 
great  humility  made  excuse  that  they  never  designed  to  give 
oflFence  to  his  Majesty,  nor  to  interfere  with  his  household  or 
attendants,  knowing  well  that  such  things  do  not  belong  to  them, 
but  to  the  king  alone,  but  merely  to  draw  his  attention,  that  he 
might  act  therein  as  should  please  him  best.  The  king  forgave 
these  pitiful  suppliants,  but  Haxey  was  adjudged  in  Parliament 
to  suffer  death  as  a  traitor.  As,  however,  he  was  a  clerk,*"^  the 
Archbishop  of  Canterbury,  at  the  head  of  the  prelates,  obtained 
of  the  king  that  his  life  might  be  spared,  and  that  they  might 
have  the  custody  of  his  person,  protesting  that  this  was  not 
claimed  by  way  of  right,  but  merely  of  the  king's  grace.*®' 

This  was  an  open  defiance  of  Parliament,  and  a  declaration 
of  arbitrary  power.  For  it  would  be  impossible  to  contend  that, 
after  the  repeated  instances  of  control  over  public  expenditure 
by  the  commons  since  the  fiftieth  of  Edward  HI,  this  principle 
was  novel  and  unauthorized  by  the  constitution,  or  that  the  right 
of  free  speech  demanded  by  them  in  every  Parliament  was  not 
a  real  and  indisputable  privilege.  The  king,  however,  was  com- 
pletely successful,  and,  having  proved  the  feebleness  of  the  com- 
mons, fell  next  upon  those  he  more  dreaded.  By  a  skilful  piece 
of  treachery  he  seized  the  Duke  of  Gloucester,  and  spread  con- 
sternation among  all  his  party.  A  Parliament  was  summoned,  in 
which  the  only  struggle  was  to  outdo  the  king's  wishes,  and  thus 
to  efface  their  former  transgressions.***  Gloucester,  who  had 
been  murdered  at  Calais,  was  attainted  after  his  death ;  Arundel 
was  beheaded,  his  brother,  the  Archbishop  of  Canterbury,  de- 
posed and  banished,  Warwick  and  Cobham  sent  beyond  sea. 
The  commission  of  the  tenth,  the  proceedings  in  Parliament  of 


■•*  The  Church  would  perhaps  have  in- 
terfered in  behalf  of  Haxey  if  he  had 
only  received  the  tonsure.  But  it  seems 
that  he  was  actually  in  orders:  for  the 
record  calls  him  Sir  Thomas  Haxey,  a 
title  at  that  time  regularly  given  to  the 
parson  of  a  parish.  If  this  be  so,  it  is  a 
remarkable  authority  for  the  clergy's  ca- 
pacity of  sitting  in   Parliament. 

aw  "  Rot.  Pari.,"  30  R.  II,  p.  339.  In 
Henry  IV's  first  Parliament  the  com- 
mons petitioned  for  Haxey's  restoration, 
and  truly  say  that  his  sentence  was  en 
aneantissement  des  custumes  de  la  com- 
mune (p.  43a).  His  judgment  was  re- 
versed by  both  Houses,  as  having  passed 
de  yolont6  du  roy  Richard  en  centre  droit 
et   la   course   quel   avoit  este   devant   en 


parlement  (p.  490).  There  can  be  no 
doubt  with  any  man  who  looks  atten- 
tively at  the  passages  relative  to  Haxey 
that  he  was  a  member  of  Parliament, 
though  this  was  questioned  a  few  years 
ago  oy  the  committee  of  the  House  of 
Commons,  who  made  a  report  on  the 
right  of  the  cler^  to  be  elected;  a  right 
which,  I  am  inclined  to  believe,  did  exist 
down  to  the  Reformation,  as  the  grounds 
alleged  for  Nowell's  expulsion  in  the  first, 
of  Mary,  besides  this  instance  of  Haxey, 
conspire  to  prove,  though  it  has  since 
been  lost  by  disuse. 

»*■  This  assembly,  if  we  may  trust  Ae 
anonymous  author  of  the  **  Life  of  Ridh- 
ard  ll,"  published  by  Heame,  was  sur- 
rounded by  the  king's  troops  Cp*  133). 
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the  eleventh  year  of  the  king,  were  annulled.  The  answers  of 
the  judges  to  the  questions  put  at  Nottingham,  which  had  been 
punished  with  death  and  exile,  were  pronounced  by  Parliament 
to  be  just  and  legal.  It  was  declared  high  treason  to  procure 
the  repeal  of  any  judgment  against  persons  therein  impeached. 
Their  issue  male  were  disabled  from  ever  sitting  in  Parliament 
or  holding  place  in  council.  These  violent  ordinances,  as  if  the 
precedent  they  were  then  overturning  had  not  shielded  itself  with 
the  same  sanction,  were  sworn  to  by  Parliament  upon  the  cross 
of  Canterbury,  and  confirmed  by  a  national  oath,  with  the  penalty 
of  excommunication  denounced  against  its  infringers.  Of  those 
recorded  to  have  bound  themselves  by  this  adjuration  to  Richard, 
far  the  greater  part  had  touched  the  same  relics  for  Gloucester 
and  Arundel  ten  years  before,  and  two  years  afterward  swore 
allegiance  to  Henry  of  Lancaster.*®* 

In  the  fervour  of  prosecution  this  Parliament  could  hardly 
go  beyond  that  whose  acts  they  were  annulling ;  and  each  is  alike 
unworthy  to  be  remembered  in  the  way  of  precedent.  But  the 
leaders  of  the  former,  though  vindictive  and  turbulent,  had  a 
concern  for  the  public  interest;  and,  after  punishing  their  ene- 
mies, left  the  government  upon  its  right  foundation.  In  this  all 
r^;ard  for  liberty  was  extinct;  and  the  commons  set  the  dan- 
gerous precedent  of  granting  the  king  a  subsidy  upon  wool  dur- 
ing his  life.  Their  remarkable  act  of  severity  was  accompanied 
by  another,  less  unexampled,  but,  as  it  proved,  of  more  ruinous 
tendency.  The  petitions  of  the  commons  not  having  been  an- 
swered during  the  session,  which  they  were  always  anxious  to 
conclude,  a  commission  was  granted  for  twelve  peers  and  six 
commoners  to  sit  after  the  dissolution,  and  "  examine,  answer, 
and  fully  determine,  as  well  all  the  said  petitions,  and  the  mat- 
ters therein  comprised,  as  all  other  matters  and  things  moved 
in  the  king's  presence,  and  all  things  incident  thereto  not  yet 
determined,  as  shall  seem  best  to  them."  **'  The  "  other  mat- 
ters "  mentioned  above  were,  I  suppose,  private  petitions  to  the 
king's  council  in  Parliament,  which  had  been  frequently  de- 
spatched after  a  dissolution.  For  in  the  statute  which  estab- 
lishes this  commission,  21  Richard  II,  c.  16,  no  powers  are  com- 
mitted but  those  of  examining  petitions:  which,  if  it  does  not 
confirm  the  charge  afterward  alleged  against  Richard,  of  falsify- 
ing the  Parliament  roll,  must  at  least  be  considered  as  limiting 
and  explaining  the  terms  of  the  latter.  Such  a  trust  had  been 
committed  to  some  lords  of  the  council  eight  years  before,  in  very 
peaceful  times,  and  it  was  even  requested  that  the  same  might 
be  done  in  future  Parliaments.*®*  But  it  is  obvious  what  a  lati- 
tude this  gave  to  a  prevailing  faction.    These  eighteen  commis- 

"•^•Rot.  FtrW  »i  R.  II.  p.  347.  =''^1  n.  II.  p.  369.  •»  li  lu  11,  p.  «^ 
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sioncrs,  or  some  of  them  (for  there  were  some  who  disliked  the 
turn  of  affairs),  usurped  the  full  rights  of  the  legislature,  which 
undoubtedly  were  only  delegated  in  respect  of  business  already 
commenced.**^  They  imposed  a  perpetual  oath  on  prelates  and 
lords  for  all  time  to  come,  to  be  taken  before  obtaining  livery 
of  their  lands,  that  they  would  maintain  the  statutes  and  ordi- 
nances made  by  this  Parliament,  or  "  afterward  by  the  lords  and 
knights  having  power  committed  to  them  by  the  same."  They 
declared  it  high  treason  to  disobey  their  ordinances.  They  an- 
nulled the  patents  of  the  Dukes  of  Hereford  and  Norfolk,  and 
adjudged  Henry  Bowet,  the  former's  chaplain,  who  had  advised 
him  to  petition  for  his  inheritance,  to  the  penalties  of  treason.*®* 
And  thus,  having  obtained  a  revenue  for  life,  and  the  power  of 
Parliament  being  notoriously  usurped  by  a  knot  of  his  creatures, 
the  king  was  little  likely  to  meet  his  people  again,  and  became 
as  truly  absolute  as  his  ambition  could  require. 

It  had  been  necessary  for  this  purpose  to  subjugate  the  an- 
cient nobility.  For  the  English  constitution  gave  them  such 
paramount  rights  that  it  was  impossible  either  to  make  them 
surrender  their  country's  freedom  or  to  destroy  it  without  their 
consent.  But  several  of  the  chief  men  had  fallen  or  were  in- 
volved with  the  party  of  Gloucester.  Two  who,  having  once 
belonged  to  it,  had  lately  plunged  into  the  depths  of  infamy 
to  ruin  their  former  friends,  were  still  perfectly  obnoxious  to  the 
king,  who  never  forgave  their  origind  sin.  These  two,  Henry 
of  Bolingbroke,  Earl  of  Derby,  and  Mowbray,  Earl  of  Notting- 
ham, now  Dukes  of  Hereford  and  Norfolk,  the  most  powerful 
of  the  remaining  nobility,  were,  by  a  singular  conjuncture, 
thrown,  as  it  were,  at  the  king's  feet.  Of  the  political  mysteries 
which  this  reign  affords,  none  is  more  inexplicable  than  the 
quarrel  of  these  peers.  In  the  Parliament  at  Shrewsbury,  in  1398, 
Hereford  was  called  upon  by  the  king  to  relate  what  had  passed 
between  the  Duke  of  Norfolk  and  himself  in  slander  of  his 
Majesty.  He  detailed  a  pretty  long  and  not  improbable  con- 
versation, in  which  Norfolk  had  asserted  the  king's  intention  of 


**^Thts  proceeding  was  made  one  of 
the  articles  of  charge  against  Richard  in 
the  following  terms:  Item,  in  parliamento 
ultimo  celebrato  apud  Salopiam,  idem 
rex  proponens  orppnmere  populum  suum 
procuravit  subtihter  et  fecit  concedi,  quod 
potestas  parliament!  de  consensu  omnium 
atatuum  regni  sui  remaneret  apud  quat- 
dam  certas  personas  ad  terminandum, 
dissoluto  parliamento,  certas  petitiones 
in^  eodem  parliamento  porrectas  protunc 
minimd  expeditas.  Cuius  concessionis 
colore^  personae  sic  deputatae  processerunt 
ad  alia  general  iter  parliamentum  illud 
tangentia;  et  hoc  de  ▼oluntate  regis;  in 
derogationem  statiis  parliamenti,  et  in 
jna^um    incommodum    totius    regni    et 


perniciosum  exemplum.  Et  ut  super 
tactis  eorum  hujusmodi  aliquem  colorem 
et  auctoritatem  viderentur  habere,  rex 
fecit  rotulos  parliamenti  pro  voto  suo 
mutari  et  deferi,  contra  effectum  con- 
sensionis  |>rxdictae.  ("  Rot.  Pari.,**  i  H. 
IV,  vol.  lii,  p.  418.)  Whether  the  last 
accusation,  of  altering  the  parliamentaxr 
roll,  be  true  or  not,  there  is  enough  left 
in  it  to  prove  everything  I  have  asserted 
in  the  text.  From  this  it  is  sufficiently 
manifest  how  unfairly  Carte  and  Hume 
have  drawn  a  parallel  between  this  sdf- 
deputed  legislative  commission  and  that 
appointed  by  Parliament  to  reform  the 
administration  eleven  years  before. 
»~  ••  Rot  Parin"  pp.  3^9,  |8s. 
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destroying  them  both  for  their  old  offence  in  impeaching  his 
ministers.  Norfolk  had  only  to  deny  the  charge  and  throw  his 
gauntlet  at  the  accuser.  It  was  referred  to  the  eighteen  commis- 
sioners who  sat  after  the  dissolution,  and  a  trial  by  combat  was 
awarded.  But  when  this,  after  many  delays,  was  about  to  take 
place  at  Coventry,  Richard  interfered  and  settled  the  dispute  by 
condemning  Hereford  to  banishment  for  ten  years  and  Norfolk 
for  life.  This  strange  determination,  which  treated  both  as  guilty 
where  only  one  could  be  so,  seems  to  admit  no  other  solution 
than  the  king's  desire  to  rid  himself  of  two  peers  whom  he  feared 
and  hated  at  a  blow.  But  it  is  difficult  to  understand  by  what 
means  he  drew  the  crafty  Bolingbroke  into  his  snare.***  How- 
ever this  might  have  been,  he  now  threw  away  all  appearance 
of  moderate  government.  The  indignities  he  had  suffered  in 
the  eleventh  year  of  his  reign  were  still  at  his  heart,  a  desire  to 
revenge  which  seems  to  have  been  the  mainspring  of  his  con- 
duct. Though  a  general  pardon  of  those  proceedings  had  been 
granted,  not  only  at  the  time,  but  in  his  own  last  Parliament, 
he  made  use  of  them  as  a  pretence  to  extort  money  from  seven- 
teen counties,  to  whom  he  imputed  a  share  in  the  rebellion.  He 
compelled  men  to  confess  under  their  seals  that  they  had  been 
guilty  of  treason,  and  to  give  blank  obligations,  which  his  officers 
filled  up  with  large  sums.**®  Upon  the  death  of  the  Duke  of 
Lancaster,  who  had  passively  complied  throughout  all  these 
transactions,  Richard  refused  livery  of  his  inheritance  to  Here- 
ford, whose  exile  implied  no  crime,  and  who  had  letters-patent 
enabling  him  to  make  his  attorney  for  that  purpose  during  its 
continuance.  In  short,  his  government  for  nearly  two  years  was 
altogether  tyrannical;  and,  upon  the  same  principles  that  cost 
James  H  his  throne,  it  was  unquestionably  far  more  necessary, 
unless  our  fathers  would  have  abandoned  all  thought  of  liberty, 
to  expel  Richard  H.  Far  be  it  from  us  to  extenuate  the  treach- 
ery of  the  Percies  toward  this  unhappy  prince,  or  the  cruel  cir- 
cumstances of  his  death,  or  in  any  way  to  extol  either  his  suc- 
cessor or  the  chief  men  of  that  time,  most  of  whom  were  am- 
bitious and  faithless ;  but  after  such  long  experience  of  the  king's 
arbitrary,  dissembling,  and  revengeful  temper,  I  see  no  other  safe 
course,  in  the  actual  state  of  the  constitution,  than  what  the 
nation  concurred  in  pursuing. 


"•Besides  the  contemporary  histori- 
ans, we  may  read  a  full  narrative  of  these 
proceeding!  in  the  "  Rolls  of  Parliament," 
voL  tii,  p.  382.  It  appears  that  Mowbray 
*af  the  most  offending  party,  since,  in-. 
dependently  of  Hereford's  accusation,  he 
is  charged  with  openly  maintaining  the 
appeals  made  in  tne  false  Parliament  of 
the  eleventh  of  the  king.  But  the  ban- 
ishment of  his  accuser  was  wholly  un- 
jostifiable  by   any  motives  that  we  can 


discover.  It  is  strange  that  Carte  should 
express  surprise  at  the  sentence  upon  the 
Duke  of  Norfolk,  while  he  seems  to  con- 
sider  that  upon  Hereford  as  very  equi- 
table. But  he  viewed  the  whole  of  this 
reign,  and  of  those  that  ensued,  with  the 
jaundiced  eye  of  Jacobitism. 

»«» "  Rot.  Pari.,"  I  H.  IV,  pp.  420,  426; 
Walsineham,  pp.  353,  357;  Otterburn,  p. 
199;  •'  vita  Ric.  IV^  p.  147. 


634  HALLAM'S  MIDDLE  AGES 

The  reign  of  Richard  II  is,  in  a  constitutional  light,  the  most 
interesting  part  of  our  earlier  history,  and  it  has  been  the  most 
imperfectly  written.  Some  have  misrepresented  the  truth  through 
prejudice,  and  others  through  carelessness.  It  is  only  to  be 
understood,  and,  indeed,  there  are  g^eat  difficulties  in  the  way 
of  understanding  it  at  all,  by  a  perusal  of  the  rolls  of  Parliament, 
with  some  assistance  from  the  contemporary  historians,  Walsing- 
ham,  Knyghton,  the  anonymous  biographer  published  by  Heame, 
and  Froissart.  These,  I  must  remark,  ekcept  occasionally  the 
last,  are  extremely  hostile  to  Richard ;  and  although  we  are  far 
from  being  bound  to  acquiesce  in  their  opinions,  it  is  at  least 
unwarrantable  in  modem  writers  to  sprinkle  their  margins  with 
references  to  such  authority  in  support  of  positions  decidedly 
opposite."^ 

The  revolution  which  elevated  Henry  IV  to  the  throne  was 
certainly  so  far  accomplished  by  force  that  the  king  was  in  cap- 
tivity, and  those  who  might  still  adhere  to  him  in  no  condition 
to  support  his  authority.  But  the  sincere  concurrence  which 
most  of  the  prelates  and  nobility,  with  the  mass  of  the  people, 
gave  to  changes  that  could  not  have  been  otherwise  effected  by 
one  so  unprovided  with  foreign  support  as  Henry,  proves  this 
revolution  to  have  been,  if  not  an  indispensable,  yet  a  national 
act,  and  should  prevent  our  considering  the  Lancastrian  kings 
as  usurpers  of  the  throne.  Nothing,  indeed,  looks  so  much  like 
usurpation  in  the  whole  transaction  as  Henry's  remarkable  chal- 
lenge of  the  crown,  insinuating,  though  not  avowing,  as  Hume 
has  justly  animadverted  upon  it,  a  false  and  ridiculous  title  by 
right  line  of  descent,  and  one  equally  unwarrantable  by  conquest. 
The  course  of  proceedings  is  worthy  of  notice.  As  the  renuncia- 
tion of  Richard  might  well  pass  for  the  effect  of  compulsion,  there 
was  a  strong  reason  for  propping  up  its  instability  by  a  solemn 
deposition  from  the  throne,  founded  upon  specific  charges  of 
misgovemment.  Again,  as  the  right  of  dethroning  a  monarch 
was  nowhere  found  in  the  law,  it  was  equally  requisite  to  sup- 
port this  assumption  of  power  by  an  actual  abdication.  But  as 
neither  one  nor  the  other  filled  up  the  Duke  of  Lancaster's 
wishes,  who  was  not  contented  with  owing  a  crown  to  election, 
nor  seemed  altogether  to  account  for  the  exclusion  of  the  house 
of  March,  he  devised  this  claim,  which  was  preferred  in  the  va- 
cancy of  the  throne,  Richard's  cession  having  been  read  and 
approved  in  Parliament,  and  the  sentence  of  deposition,  "out 
of  abundant  caution,  and  to  remove  all  scruple,"  solemnly  passed 

• 

»*  It  is  fair  to  obsenrc  that  Frotssart's  1305  (I.  iv,  c.  62),  where  he  gives  a  Tery 

testimony  makes  most  m  favour  of  the  incfifferent    character    of    the     Duke    of 

king,  or  rather  aninst  his  enemies,  where  Gloucester.     In  general,  this  writer  is  ill 

It  IS  most  valuableT-that  18,  in  his  account  informed   of   English   aiTairt,    and   unde- 

01  what  he  heard  in  the  Enghsh  court  in  serving  to  be  quoted  as  an  antbority. 
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by  seven  commissioners  appointed  out  of  the  several  estates. 
"After  which  challenge  and  claim,"  says  the  record,  "the  lords 
spiritual  and  temporal,  and  all  the  estates  there  present,  being 
asked,  separately  and  together,  what  they  thought  of  the  said 
challenge  and  claim,  the  said  estates,  with  the  whole  people,  with- 
out any  difficulty  or  delay,  consented  that  the  said  duke  should 
reign  over  them."  *•*  The  claim  of  Henry,  as  opposed  to  that 
of  the  Elarl  of  March,  was  indeed  ridiculous ;  but  it  is  by  no 
means  evident  that,  in  such  cases  of  extreme  urgency  as  leave  no 
security  for  the  common  weal  but  the  deposition  of  a  reigning 
prince,  there  rests  any  positive  obligation  upon  the  estates  of  the 
realm  to  fill  his  place  with  the  nearest  heir.  A  revolution  of 
this  kind  seems  rather  to  defeat  and  confound  all  prior  titles; 
though  in  the  new  settlement  it  will  commonly  be  prudent,  as  well 
as  equitable,  to  treat  them  with  some  regard.  Were  this  other- 
wise it  would  be  hard  to  say  why  William  III  reigned  to  the 
exclusion  of  Anne,  or  even  of  the  Pretender,  who  had  surely 
committed  no  offence  at  that  time ;  or  why  (if  such,  indeed,  be 
the  true  construction  of  the  Act  of  Settlement)  the  more  distant 
branches  of  the  royal  stock,  descendants  of  Henry  VH  and  ear- 
lier king^,  have  been  cut  off  from  their  hope  of  succession  by 
the  restriction  to  the  heits  of  the  Princess  Sophia. 

In  this  revolution  of  1399  there  was  as  remarkable  an  atten- 
tion shown  to  the  formalities  of  the  constitution,  allowance  made 
for  the  men  and  the  times,  as  in  that  of  1688.  The  Parliament 
was  not  opened  by  commission ;  no  one  took  the  office  of  presi- 
dent ;  the  commons  did  not  adjourn  to  their  own  chamber ;  they 
chose  no  speaker;  the  name  of  Parliament  was  not  taken,  but 
that  only  of  estates  of  the  realm.  But  as  it  would  have  been  a 
violation  of  constitutional  principles  to  assume  a  parliamentary 
character  without  the  king's  commission,  though  summoned  by 
his  writ,  so  it  was  still  more  essential  to  limit  their  exercise  of 
power  to  the  necessity  of  circumstances.  Upon  the  cession  of 
the  king,  as  upon  his  death,  the  Parliament  was  no  more;  its 
existence,  as  the  council  of  the  sovereign,  being  dependent  upon 
his  will.  The  actual  convention  summoned  by  the  writs  of  Rich- 
ard could  not  legally  become  the  Parliament  of  Henry ;  and  the 
validity  of  a  statute  declaring  it  to  be  such  would  probably  have 
been  questionable  in  that  age,  when  the  power  of  statutes  to 
alter  the  original  principles  of  the  common  law  was  by  no  means 
so  thoroughly  recognised  as  at  the  Restoration  and  Revolution. 
Yet  Henry  was  too  well  pleased  with  his  friends  to  part  with 
them  so  readily,  and  he  had  much  to  effect  before  the  fervour  of 
their  spirits  should  abate.  Hence  an  expedient  was  devised  of 
issuing  writs  for  a  new  Parliament,  returnable  in  six  days.    These 

»M "  Rot  Pari.."  p.  An- 
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neither  were  nor  could  be  complied  with ;  but  the  same  members 
as  had  deposed  Richard  sat  in  the  new  Parliament,  which  was 
regularly  opened  by  Henry's  commissioner  as  if  they  had  been 
duly  elected.***  In  this  contrivance,  more  than  in  all  the  rest, 
we  may  trace  the  hand  of  lawyers. 

If  we  look  back  from  the  accession  of  Henry  IV  to  that  of 
his  predecessor,  the  constitutional  authority  of  the  House  of 
Commons  will  be  perceived  to  have  made  surprising  progress 
during  the  course  of  twenty-two  years.  Of  the  three  capital 
points  in  contest  while  Edward  reigned,  that  money  could  not 
be  levied,  or  laws  enacted,  without  the  commons'  consent,  and 
that  the  administration  of  government  was  subject  to  their  in- 
spection and  control,  the  first  was  absolutely  decided  in  their 
favour,  the  second  was  at  least  perfectly  admitted  in  principle, 
and  the  last  was  confirmed  by  frequent  exercise.  The  commons 
had  acquired  two  additional  engines  of  immense  efficiency :  one, 
the  right  of  directing  the  application  of  subsidies,  and  calling 
accountants  before  them ;  the  other  that  of  impeaching  the  king's 
ministers  for  misconduct.  All  these  vigorous  shoots  of  liberty 
throve  more  and  more  under  the  three  kings  of  the  house  of 
Lancaster,  and  drew  such  strength  and  nourishment  from  the 
generous  heart  of  England  that  in  after-times,  and  in  a  less  pros- 
perous season,  though  checked  and  obstructed  in  their  growth, 
neither  the  blasts  of  arbitrary  power  could  break  them  off  nor 
the  mildew  of  servile  opinion  cause  them  to  wither.  I  shall 
trace  the  progress  of  Parliament  till  the  civil  wars  of  York  and 
Lancaster:  i,  In  maintaining  the  exclusive  right  of  taxation; 
2,  in  directing  and  checking  the  public  expenditure ;  3,  in  mak- 
ing supplies  depend  on  the  redress  of  grievances ;  4,  in  securing 
the  people  against  illegal  ordinances  and  interpolations  of  the 
statutes;  5,  in  controlling  the  royal  administration;  6,  in  pun- 
ishing bad  ministers;  and,  lastly,  in  establishing  their  own  im- 
munities and  privileges. 

I.  The  pretence  of  levying  money  without  consent  of  Par- 
liament expired  with  Edward  III,  who  had  asserted  it,  as  we  have 
seen,  in  the  very  last  year  of  his  reign.  A  great  council  of  lords 
and  prelates,  summoned  in  the  second  year  of  his  successor, 
declared  that  they  could  advise  no  remedy  for  the  king's  neces- 
sities without  laying  taxes  on  the  people,  which  could  only  be 
granted  in  Parliament.***  Nor  was  Richard  ever  accused  of  il- 
legal tallages,  the  frequent  theme  of  remonstrance  under  Ed- 
ward, unless  we  may  conjecture  that  this  charge  is  implied  in  an 
act  (11  Richard  II,  c.  9)  which  annuls  all  impositions  on  wool  and 

"**  If  proof  could  be  reauired  of  any-  of    expenses,    as    published    by    Prynnet 

tiling    so    self-evident   as    that    these    as-  "  Fourth  Register,  *  p.  450. 
aemblies   consisted   of   exactly   the    same  ••*2  R.  II,  p.  56. 

persons,  it  may  be  found  in  their  writs 
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leather,  without  consent  of  Parliament,  if  any  there  be.'**  Doubt- 
less his  innocence  in  this  respect  was  the  effect  of  weakness; 
and  if  the  revolution  of  1399  had  not  put  an  end  to  his  newly 
acquired  despotism,  this,  like  every  other  right  of  his  people, 
would  have  been  swept  away.  A  less  palpable  means  of  evading 
the  consent  of  the  commons  was  by  the  extortion  of  loans,  and 
harassing  those  who  refused  to  pay  by  summonses  before  the 
council.  These  loans,  the  frequent  resource  of  arbitrary  sover- 
eigns in  later  times,  are  first  complained  of  in  an  early  Parlia- 
ment of  Richard  II,  and  a  petition  is  granted  that  no  man  shall 
be  compelled  to  lend  the  king  money .*••  But  how  little  this  was 
rq;arded  we  may  infer  from  a  writ  directed,  in  1386,  to  some 
persons  in  Boston,  enjoining  them  to  assess  every  person  who 
had  goods  and  chattels  to  the  amount  of  twenty  pounds,  in  his 
proportion  of  two  hundred  pounds,  which  the  town  had  prom- 
ised to  lend  the  king,  and  giving  an  assurance  that  this  shall  be 
deducted  from  the  next  subsidy  to  be  granted  by  Parliament. 
Among  other  extraordinary  parts  of  this  letter  is  a  menace  of 
forfeiting  life,  limbs,  and  property,  held  out  against  such  as  should 
not  obey  these  commissioners.'*^  After  his  triumph  over  the 
popular  party  toward  the  end  of  his  reign,  he  obtained  large  sums 
in  this  way. 

Under  the  Lancastrian  kings  there  is  much  less  appearance 
of  raising  money  in  an  unparliamentary  course.  Henry  IV  ob- 
tained an  aid  from  a  great  council  in  the  year  1400;  but  they  did 
not  pretend  to  charge  any  besides  themselves,  though  it  seems 
that  some  towns  afterward  gave  the  king  a  contribution.**®  A 
few  years  afterward  he  directs  the  sheriffs  to  call  on  the  richest 
men  in  their  counties  to  advance  the  money  voted  by  Parliament. 
This,  if  any  compulsion  was  threatened,  is  an  instance  of  over- 
strained prerogative,  though  consonant  to  the  practice  of  the  late 
reign.'**  There  is,  however,  an  instance  of  very  arbitrary  con- 
duct with  respect  to  a  grant  of  money  in  the  minority  of  Henry 
VI.  A  subsidy  had  been  granted  by  Parliament  upon  goods  im- 
ported under  certain  restrictions  in  favour  of  the  merchants,  with 
a  provision  that,  if  these  conditions  be  not  observed  on  the  king's 
part,  then  the  grant  should  be  void  and  of  no  effect.*^®  But  an 
entry  is  made  on  the  roll  of  the  next  Parliament  that,  "  whereas 
some  disputes  have  arisen  about  the  gjant  of  the  last  subsidy, 
it  is  declared  by  the  Duke  of  Bedford  and  other  lords  in  Parlia- 

"•  It  is   positively   laid  down   by   the  ••'  Rymer,  tome  vii,  p.  544. 

•Merters    of  civil    liberty,    in    the    mat  ■••Carte,  vol.  ii,  p.  640.     Sir  M.  Hale 

case    of    impositions     (Howell's     "  State  observes  that  he  nnds  no  complaints  of 

Trials."    vol.    ii,    pp-    443*    507)1    that    no  illegal    impositions    under    the    kings    of 

precedents  for   arbitrary  taxation   of   ex-  the    house    of    Lancaster.      (Hargrave's 

ports  or  imports    occur  from   the   acces-  "  Tracts,"  vol.  i,  p.  184.) 
son  of  Richard  II  to  the  reign  of  Mary.  •••  Rymer,  tome  viii,  pp.  412,  488. 

"•2  R.   II.   p.    62.     This  did  not  find  «»  "  Rot.  Pari.,"  vol.  iv»  p.  zxlT 

its  way  to  the  statute-book. 
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ment,  with  advice  of  the  judges  and  others  learned  in  the  law, 
that  the  said  subsidy  was  at  all  events  to  be  collected  and  levied 
for  the  king's  use,  notwithstanding  any  conditions  in  the  grant 
of  the  said  subsidy  contained."*®^  The  commons,  however,  in 
making  the  grant  of  a  fresh  subsidy  in  this  Parliament,  renewed 
their  former  conditions,  with  the  addition  of  another,  that  **  it 
ne  no  part  thereof  be  beset  ne  dispensed  to  no  other  use,  but 
only  in  and  for  the  defense  of  the  said  roialme."  *®* 

2.  The  right  of  granting  supplies  would  have  been  very  in- 
complete had  it  not  been  accompanied  with  that  of  directing  their 
application.  The  principle  of  appropriating  public  moneys  began, 
as  we  have  seen,  in  the  minority  of  Richard,  and  was  among 
the  best  fruits  of  that  period.  It  was  steadily  maintained  under 
the  new  dynasty.  The  Parliament  of  6  Henry  IV  granted  two 
fifteenths  and  two  tenths,  with  a  tax  on  skins  and  wools,  on  con- 
dition that  it  should  be  expended  in  the  defence  of  the  king- 
dom, and  not  otherwise,  as  Thomas  Lord  Furnival  and  Sir  John 
Pelham,  ordained  treasurers  of  war  for  this  Parliament,  to  re- 
ceive the  said  subsidies,  shall  account  and  answer  to  the  com- 
mons at  the  next  Parliament.  These  treasurers  were  sworn  in 
Parliament  to  execute  their  trusts.*®'  A  similar  precaution  was 
adopted  in  the  next  session.*®* 

3.  The  commons  made  a  bold  attempt  in  the  second  year 
of  Henry  IV  to  give  the  strongest  security  to  their  claims  of  re- 
dress, by  inverting  the  usual  course  of  parliamentary  proceed- 
ings. It  was  usual  to  answer  their  petitions  on  the  last  day  of 
the  session,  which  put  an  end  to  all  further  discussion  upon  them, 
and  prevented  their  making  the  redress  of  grievances  a  necessary 
condition  of  supply.  They  now  requested  that  an  answer  might 
be  given  before  they  made  their  g^ant  of  subsidy.  This  was  one 
of  the  articles  which  Richard  IPs  judges  had  declared  it  high 
treason  to  attempt.  Henry  was  not  inclined  to  make  a  conces- 
ssion  which  would  virtually  have  removed  the  chief  impediment 
to  the  ascendency  of  Parliament.  He  first  said  that  he  would 
consult  with  the  lords,  and  answer  according  to  their  advice. 
On  the  last  day  of  the  session  the  commons  were  informed  that 
"  it  had  never  been  known  in  the  time  of  his  ancestors  that  they 
should  have  their  petitions  answered  before  they  had  done  all 
their  business  in  Parliament,  whether  of  granting  money  or  any 
other  concern;  wherefore  the  king  will  not  alter  the  good  cus- 
toms and  usages  of  ancient  times."  *®' 

Notwithstanding  the  just  views  these  Parliaments  appear  gen- 
erally to  have  entertained  of  their  power  over  the  public  purse, 
that  of  the  third  of  Henry  V  followed  a  precedent  from  the  worst 

*•»  "  Rot.  Pari.."  vol.  iv,  p.  301.  •^  Id.,  p.  568. 

♦~  Id.,  p.  302.  «••  Id.,  p.  453. 

**/</.,  vol.  Hi,  p.  54& 
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times  of  Richard  II,  by  granting  the  king  a  subsidy  on  wool 
and  leather  during  his  life.*®'  This,  a  historian  tells  us,  Henry 
IV  had  vainly  laboured  to  obtain ;  *®^  but  the  taking  of  Harfleur 
intoxicated  the  English  with  new  dreams  of  conquest  in  France, 
which  their  good  sense  and  constitutional  jealousy  were  not  firm 
enough  to  resist.  The  continued  expenses  of  the  war,  however, 
prevented  this  grant  from  becoming  so  dangerous  as  it  might 
have  been  in  a  season  of  tranquility.  Henry  V,  like  his  father, 
convoked  Parliament  almost  in  every  year  of  his  reign. 

4.  It  had  long  been  out  of  all  question  that  the  legislature 
consisted  of  the  king,  lords,  and  commons;  or,  in  stricter  lan- 
guage, that  the  king  could  not  make  or  repeal  statutes  without 
the  consent  of  Parliament.  But  this  fundamental  maxim  was  still 
frequently  defeated  by  various  acts  of  evasion  or  violence ;  which, 
though  protested  against  as  illegal,  it  was  a  difficult  task  to  pre- 
vent. The  king  sometimes  exerted  a  power  of  suspending  the 
observance  of  statutes,  as  in  the  ninth  of  Richard  II,  when  a  peti- 
tion that  all  statutes  might  be  confirmed  is  granted,  with  an  ex- 
ception as  to  one  passed  in  the  last  Parliament,  forbidding  the 
judges  to  take  fees,  or  give  counsel  in  cases  where  the  king  was  a 
party ;  which,  "  because  it  was  too  severe  and  needs  declaration, 
the  icing  would  have  of  no  effect  till  it  should  be  declared  in  Par- 
liament."*®* The  apprehension  of  the  dispensing  prerogative 
and  sense  of  its  illegality  are  manifested  by  the  wary  terms  where- 
in the  commons,  in  one  of  Richard's  Parliaments,  "  assent  that 
the  king  make  such  sufferance  respecting  the  statute  of  provisors 
as  shall  seem  reasonable  to  him,  so  that  the  said  statute  be  not 
repealed ;  and,  moreover,  that  the  commons  may  disagree  thereto 
at  the  next  Parliament,  and  resort  to  the  statute  " ;  with  a  pro- 
testation that  this  assent,  which  is  a  novelty  and  never  done  be- 
fore, shall  not  be  drawn  into  precedent,  praying  the  king  that 
this  protestation  may  be  entered  on  the  roll  of  Parliament.*®* 
A  petition,  in  one  of  Henry  IV's  Parliaments,  to  limit  the  num- 
ber of  attorneys,  and  forbid  filazers  and  prothonotaries  from  prac- 
tising, having  been  answered  favourably  as  to  the  first  point,  we 
find  a  marginal  entry  in  the  roll  that  the  prince  and  council  had 
respited  the  execution  of  this  act.*^* 

The  dispensing  power,  as  exercised  in  favour  of  individuals, 
is  quite  of  a  different  character  from  this  general  suspension 
of  statutes,  but  indirectly  weakens  the  sovereignty  of  the  legis- 
lature. This  power  was  exerted,  and  even  recognised,  through- 
out all  the  reigns  of  the  Plantagenets.     In  the  first  of  Henry  V 

*"  Id.,  Tol.  iv,  p.  63.  not  take  notice  what  sort  of  repeal  it  had. 
«^  Walsinifhain,  p.  379-  *«•  iS  R-  II.  P-  ^S-    See,  too.  i6  R.  II, 

**  Walsinirbain,  p.  210.     Ruffhead  ob-  p.  301.  where  the  same  power  is  renewed 

Krres  in   the    margin  upon   this   statute  m  H.  IV*s  Parliaments. 

0  R.  II,  c.  j)  that  It  is  repealed,  but  does  *^*  13  H.  IV,  p.  643. 
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the  commons  pray  that  the  statute  for  driving  aliens  out  of  the 
kingdom  be  executed.  The  king  assents,  saving  his  prerogative 
and  his  right  of  dispensing  with  it  when  he  pleased.  To  which 
the  commons  replied  that  their  intention  was  never  otherwise, 
nor,  by  God's  help,  ever  should  be.  At  the  same  time  one  Rees 
ap  Thomas  petitions  the  king  to  modify  or  dispense  with  the 
statute  prohibiting  Welshmen  from  purchasing  lands  in  Eng- 
land, or  the  English  towns  in  Wales,  which  the  king  grants. 
In  the  same  Parliament  the  commons  pray  that  no  grant  or  pro- 
tection be  made  to  any  one  in  contravention  of  the  statute  of 
provisors,  saving  the  king's  prerogative.  He  merely  answers, 
"  Let  the  statutes  be  observed,"  evading  any  allusion  to  his  dis- 
pensing power. *^^ 

It  has  been  observed,  under  the  reign  of  Edward  III,  that 
the  practice  of  leaving  statutes  to  be  drawn  up  by  the  judges, 
from  the  petition  and  answer  jointly,  after  a  dissolution  of  Par- 
liament, presented  an  opportunity  of  falsifying  the  intention  of 
the  legislature,  whereof  advantage  was  often  taken.  Some  very 
remarkable  instances  of  this  fraud  occurred  in  the  succeeding 
reigns. 

An  ordinance  was  put  upon  the  roll  of  Parliament,  in  the 
fifth  of  Richard  II,  empowering  sheriffs  of  counties  to  arrest 
preachers  of  heresy  and  their  abettors,  and  detain  them  in  prison 
till  they  should  justify  themselves  before  the  Church.  This  was 
introduced  into  the  statutes  of  the  year,  but  the  assent  of  lords 
and  commons  is  not  expressed.  In  the  next  Parliament  the  com- 
mons, reciting  this  ordinance,  declare  that  it  was  never  assented 
to  or  granted  by  them,  but  what  had  been  proposed  in  this  mat- 
ter was  without  their  concurrence  (that  is,  as  I  conceive,  had 
been  rejected  by  them),  and  pray  that  this  statute  be  annulled ; 
for  it  was  never  their  intent  to  bind  themselves  or  their  descend- 
ants to  the  bishops  more  than  their  ancestors  had  been  bound  in 
times  past.  The  king  returned  an  answer,  agreeing  to  this  peti- 
tion. Nevertheless,  the  pretended  statute  was  untouched,  and 
remains  still  among  our  laws ;  *"  unrepealed,  except  by  desue- 
tude, and  by  inference  from  the  acts  of  much  later  times. 

This  commendable  reluctance  of  the  commons  to  let  the  clergy 
forge  chains  for  them  produced,  as  there  is  much  appearance,  a 
similar  violation  of  their  legislative  rights  in  the  next  reign.  The 
statute  against  heresy  in  the  second  of  Henry  IV  is  not  grounded 
upon  any  petition  of  the  commons,  but  only  upon  one  of  the 


<"  "  Rot.  Pari.,"  V.  4  H.  V.  pp.  6.  9. 

*"S  R.  IT,  Stat.  2,  c.  s;  •*  Rot.  Pari.." 
"  R-  II.  p.  141.  Some  other  instances 
of  the  commons  attempting  to  prevent 
gicsc  unfair  jjracticcs  are  adduced  by 
Ruffhead,  in  his  preface  to  the  statutes. 
f^9^  i*}  Prynnc's  preface  to  Cotton's 
Abridgment  of  the  Records."     The  act 


13  R.  TI,  Stat.  1,  c.  15,  that  the  king's 
castles  and  jails  which  had  been  sepa- 
rated from  the  body  of  the  adjoinmg 
counties  should  be  reunited  to  them,  is 
not  founded  upon  any  petition  that  ap- 
pears on  the  roll:  and  probably,  by  mak- 
ing search,  other  instances  equally  fla- 
grant might  be  discovered. 
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clergy.  It  is  said  to  be  enacted  by  consent  of  the  lords,  but 
no  notice  is  taken  of  the  lower  House  in  the  Parliament  roll, 
though  the  statute  reciting  the  petition  asserts  the  commons  to 
have  joined  in  it.*^*  The  petition  and  the  statute  are  both  in 
Latin,  which  is  unusual  in  the  laws  of  this  time.  In  a  subse- 
quent petition  of  the  commons  this  act  is  styled  "the  statute 
made  in  the  second  year  of  your  Majesty's  reign  at  the  request 
of  the  prelates  and  clergy  of  your  kingdom  " ;  which  affords  a 
presumption  that  it  had  no  regular  assent  of  Parliament.*^*  And 
the  spirit  of  the  commons  during  this  whole  reign  being  remark- 
ably hostile  to  the  Church,  it  would  have  been  hardly  possible 
to  obtain  their  consent  to  so  penal  a  law  against  heresy.  Several 
of  their  petitions  seem  designed  indirectly  to  weaken  its  effi- 
cacy.*^* 

These  infringements  of  their  most  essential  right  were  re- 
sisted by  the  commons  in  various  ways,  according  to  the  meas- 
ure of  their  power.  In  the  fifth  of  Richard  II  they  request  the 
lords  to  let  them  see  a  certain  ordinance  before  it  is  engrossed.*^* 
At  another  time  they  procured  some  of  their  own  members,  as 
well  as  peers,  to  be  present  at  engrossing  the  roll.  At  length  they 
spoke  out  unequivocally  in  a  memorable  petition  which,  besides 
its  intrinsic  importance,  is  deserving  of  notice  as  the  earliest  in- 
stance in  which  the  House  of  Commons  adopted  the  English  lan- 
guage.   I  shall  present  its  venerable  orthography  without  change : 

"  Oure  soverain  lord,  youre  humble  and  trewe  lieges  that 
ben  come  for  the  comune  of  youre  lond  bysechyn  onto  youre 
rizt  riztwesnesse.  That  so  as  hit  hath  ever  be  thair  libte  and  fre- 
dom,  that  thar  sholde  no  statut  no  lawe  be  made  ofHasse  than 
theye  yaf  therto  their  assent;  consideringe  that  the  comune  of 
youre  lond,  the  whiche  that  is,  and  ever  hath  be,  a  membre  of 
youre  parlemente.  ben  as  well  assenters  as  peticioners,  that  fro 
this  tyme  foreward,  by  compleynte  of  the  comune  of  any  mys- 
chief  axkynge  remedie  by  mouthe  of  their  speker  for  the  comune, 
other  ellys  by  petition  writen,  that  ther  never  be  no  lawe  made 
theruppon,  and  engrossed  as  statut  and  lawe,  nother  by  addicions, 
nother  by  diminucions,  .by  no  manner  of  terme  ne  termes,  the 
whiche  that  sholde  chaunge  the  sentence,  and  the  entente  axked 
by  the  speker  mouthe,  or  the  petitions  beforesaid  yeven  up  yn 
WTityng  by  the  manere  forsaid,  withoute  assente  of  the  forsaid 

***  There  had  been,  however,  a  peti- 
tion of  the  comtnons  on  the  same  sub- 
ject expressed  in  very  general  terms,  on 
vhi^h  this  terrible  superstructure  might 
artfully  be  raised   (p.  474)- 

««^Rot.  Pari./*  6  R-  II,  p.  626.    . 

***  We  find  a  remarkable  petition  in  8 
H.  IV,  professedly  aimed  against  the 
Lollards,  but  intended,  as  I  strongly  sus- 
pect, in  their  favour.  It  condemns  pcr- 
ioos  preaching  aff^uist  the  Catholic  faith 


or  sacraments  to  imprisonment  till  the 
next  Parliament,  where  they  were  to  abide 
such  judgment  as  should  be  rendered  by 
the  king  and  peers  of  the  realm.  This 
seems  to  supersede  the  burning  statute 
of  2  H.  TV,  and  the  spiritual  cognizance 
of  hercsv.  (**  Rot.  Pari.,"  p.  583.  See, 
too,  p.  626.)  The  petition  was  expressly 
granted,  but  the  clergy,  I  suppose,  pre- 
vented its  appearing  on  the  statute  roll. 
«•  "  Rot.  Pari.."  vol.  iii.  p.  102. 
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comune.  Consideringe,  oure  soverain  lord,  that  it  is  not  in  no 
wyse  the  entente  of  youre  comunes,  zif  yet  be  so  that  they  axke 
you  by  spekyng,  or  by  writyng,  two  thynges  or  three,  or  as 
manye  as  theym  lust:  But  that  ever  it  stande  in  the  fredom  of 
youre  hie  legalie,  to  graunte  whiche  of  thoo  that  you  lust,  and 
to  werune  the  remanent. 

"  The  kyng  of  his  grace  especial  graunteth  that  fro  hens- 
forth  nothyng  be  enacted  to  the  peticions  of  his  comune  that  be 
contrarie  of  hir  askyng,  wharby  they  shuld  be  bounde  withoute 
their  assent.  Savyng  alwey  to  our  liege  lord  his  real  prerogatif, 
to  graunte  and  denye  what  him  lust  of  their  petitions  and  ask- 
ynges  aforesaid."  *" 

Notwithstanding  the  fulness  of  this  assent  to  so  important  a 
petition,  we  find  no  vestige  of  either  among  the  statutes,  and 
the  whole  transaction  is  unnoticed  by  those  historians  who  have 
not  looked  into  our  original  records.  If  the  compilers  of  the 
statute-roll  Were  able  to  keep  out  of  it  the  very  provision  that 
was  intended  to  cheeky  their  fraudulent  machinations,  it  was  in 
vain  to  hope  for  redress  without  altering  the  established  practice 
in  this  respect ;  and,  indeed,  where  there  was  no  design  to  falsify 
the  roll  it  was  impossible  to  draw  up  statutes  which  should  be, 
in  truth,  the  acts  of  the  whole  legislature,  so  long  as  the  king 
continued  to  grant  petitions  in  part,  and  to  ingraft  new  matter 
upon  them.  Such  was  still  the  case  till  the  commons  hit  upon 
an  effectual  expedient  for  screening  themselves  against  these  en- 
croachments, which  has  lasted  without  alteration  to  the  present 
day.  This  was  the  introduction  of  complete  statutes  under  the 
name  of  bills,  instead  of  the  old  petitions ;  and  these  containing 
the  royal  assent  and  the  whole  form  of  a  law,  it  became,  though 
not  quite  immediately,*"  a  constant  principle  that  the  king  must 
admit  or  reject  them  without  qualification.  This  alteration,  which 
wrought  an  extraordinary  effect  on  the  character  of  our  consti- 
tution, was  gradually  introduced  in  Henry  VFs  reign.*" 


*" "  Rot  Pari.,"  vol.   iv.  p.  22. 


It  is 
curious  that  the  authors  of  the  **  Par- 
liamentary History  "  say  that  the  roll  of 
this  Parliament  is  lost,  and  consequently 
suppress  altogether  this  important  peti- 
tion. Instead  of  which  they  give,  as  their 
fashion  is,  impertinent  speeches  out  of 
Holingshed,  which  are  certainly  not  gen- 
uine, and  would  be  of  no  value  if  they 
were  so. 

**■  Henry  VI  and  Edward  IV  in  some 
cases  passed  bills  with  sundry  provisions 
annexed  by  themselves.  Thus  the  act 
for  resumption  of  grants,  4  E.  IV,  was 
encumbered  with  289  clauses  in  favour  of 
tM>  many  persons  whom  the  king  meant 
to  exempt  from  its  operation;  and  the 
same  was  done  in  other  acts  of  the  same 
description.  ("Rot.  Pari.,"  vol.  v, 
p.  517.) 

*^*The  TBriMtioBS  of  each  stotute,  as 


now  printed,  from  the  parliamentary  roll, 
whether  in  form  or  substance,  are  no- 
ticed in  Cotton's  "Abridgment."  It 
may  be  worth  while  to  consult  the  preface 
to  Ruffhead's  edition  of  the  statutes, 
where  this  subject  is  treated  at  some 
length. 

Perhaps  the  triple  division  of  our 
legislature  may  be  dated  from  this  in- 
novation. For  as  it  is  impossible  to 
deny  that,  while  the  king  promulgated  a 
statute  founded  upon  a  mere  petition,  he 
was  himself  the  real  legislator,  so  I  think 
it  is  equally  fair  to  assert,  notwithstand- 
ing the  former  preamble  of  our  statutes, 
that  laws  brought  into  either  House  of 
Parliament  in  a  perfect  shape,  and  re- 
ceiving first  the  assent  of  lords  and  com- 
mons, and  finally  that  6f  the  king,  who 
has  no  power  to  modify  them,  must  be 
deemed  to  proceed,  and  derire  their  cffi- 
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From  the  first  years  of  Henry  V,  though  not,  I  think,  ear- 
lier, the  cominons  began  to  concern  themselves  with  the  peti- 
tions of  individuals  to  the  lords  or  council.  The  nature  of  the 
jurisdiction  exercised  by  the  latter  will  be  treated  mor^  fully 
hereafter ;  it  is  only  necessary  to  mention  in  this  place  that  many 
of  the  requests  preferred  to  them  were  such  as  could  not  be 
granted  without  transcending  the  boundaries  of  law.  A  just  in- 
quietude as  to  the  encroachments  of  the  king's  council  had  long 
been  manifested  by  the  commons ;  and  finding  remonstrances 
ineffectual,  they  took  measures  for  preventing  such  usurpations 
of  legislative  power  by  introducing  their  own  consent  to  private 
petitions.  These  were  now  presented  by  the  hands  of  the  com- 
mons, and  in  very  many  instances  passed  in  the  form  of  statutes 
with  the  express  assent  of  all  parts  of  the  legislature.  Such  was 
the  origin  of  private  bills,  which  occupy  the  greater  part  of  the 
rolls  in  Henry  V  and  VFs  Parliament.  The  commons  once  made 
an  ineffectual  endeavour  to  have  their  consent  to  all  petitions 
presented  to  the  council  in  Parliament  rendered  necessary  by 
law ;  if  I  rightly  apprehend  the  meaning  of  the  roll  in  this  place, 
which  seems  obscure  or  corrupt.*^® 

5.  If  the  strength  of  the  commons  had  lain  merely  in  the 
weakness  of  the  crown,  it  might  be  inferred  that  such  harassing 
interference  with  the  administration  of  affairs  as  the  youthful 
and  frivolous  Richard  was  compelled  to  endure  would  have  been 
sternly  repelled  by  his  experienced  successor.  But,  on  the  con- 
trary, the  spirit  of  Richard  might  have  rejoiced  to  see  that  his 
mortal  enemy  suffered  as  hard  usage  at  the  hands  of  Parliament 
as  himself.  After  a  few  years  the  government  of  Henry  became 
extremely  unpopular.  Perhaps  his  dissensions  with  the  great 
family  of  Percy,  which  had  placed  him  on  the  throne,  and  was 
reg;arded  with  partiality  by  the  people,*^^  chiefly  contributed  to 
this  alienation  of  their  attachment.  The  commons  requested,  in 
the  fifth  of  his  reign,  that  certain  persons  might  be  removed 
from  the  court ;  the  lords  concurred  in  displacing  four  of  these, 
one  being  the  king's  confessor.  Henry  came  down  to  Parliament 
and  excused  these  four  persons,  as  knowing  no  special  cause 
why  they  should  be  removed ;  yet,  well  understanding  that  what 
the  lords  and  commons  should  ordain  would  be  for  his  and  his 
kingdom's  interest,  and  therefore  anxious  to  conform  himself 
to  their  wishes,  consented  to  the  said  ordinance,  and  charged 

cacy,  from   the  joint  concurrence  of  all  Ric.    II,   the   constitutional   authority   of 

the  tfiree.     It  is  said,  indeed,  at  a  much  which  is  not  to  be  highly  prized, 
earlier  time,   that  le  ley  de  la  terre  est  *^S  H.  V,  vol.  iv,  p.  127, 

Wt    en    parlcment    par    le    roi,    et    les  ***  The    House   of   Commons   thanked 

Kignenrs  espirituels  et  temporels,  et  tout  the  king  for  pardoning  Northumberland, 

h    commtinaut^    du    royaume.      ("  Rot.  whom,  as  it  proved,  he  had  just  cause  to 

Piri.,"  vol.  iii,  p.  393.)    But  this,  I  must  suspect.    (5  H.  IV,  p.  $2$.) 
allow,  was  in   the  violent  session  of  11 


644 


HALLAM'S  MIDDLE  AGES 


L' 


the  persons  in  question  to  leave  his  palace,  adding  that  he  would 
do  as  much  by  any  other  about  his  person  whom  he  should  find 
to  have  incurred  the  ill  affection  of  his  people.*^*  It  was  in  the 
same  session  that  the  Archbishop  of  Canterbury  was  commanded 
to  declare  before  the  lords  the  king's  intention  respecting  his 
administration,  allowing  that  some  things  had  been  done  amiss 
in  his  court  and  household;  and  therefore,  wishing  to  conform 
to  the  will  of  God  and  laws  of  the  land,  protested  that  he  would 
let  in  future  no  letters  of  signet  or  privy  seal  go  in  disturbance 
of  law,  beseeched  the  lords  to  put  his  household  in  order,  so 
that  every  one  might  be  paid,  and  declared  that  the  money 
granted  by  the  commons  for  the  war  should  be  received  by  treas- 
urers appointed  in  Parliament,  and  disbursed  by  them  for  no 
other  purpose,  unless  in  case  of  rebellion.  At  the  request  of  the 
commons  he  named  the  members  of  his  privy  council ;  and  did 
the  same,  with  some  variation  of  persons,  two  years  afterward. 
These,  though  not  nominated  with  the  express  consent,  seem  to 
have  had  the  approbation  of  the  commons,  for  a  subsidy  is 
granted  in  7  Henry  IV,  among  other  causes,  for  "  the  great  trust 
that  the  commons  have  in  the  lords  lately  chosen  and  ordained 
to  be  of  the  king's  continual  council,  that  there  shall  be  better 
management  than  heretofore."  **' 

In  the  sixth  year  of  Henry  the  Parliament,  which  Sir  E.  Coke 
derides  as  unlearned  because  lawyers  were  excluded  from  it,  pro- 
ceeded to  a  resumption  of  grants  and  a  prohibition  of  alienating 
the  ancient  inheritance  of  the  crown  without  consent  of  Parlia- 
ment, in  order  to  ease  the  commons  of  taxes,  and  that  the  king 
might  live  on  his  own.***  This  was  a  favourite  though  rather 
chimerical  project.  In  a  later  Parliament  it  was  requested  that 
the  king  would  take  his  council's  advice  how  to  keep  within  his 
own  revenue;  he  answered  that  he  would  willingly  comply  as 
soon  as  it  should  be  in  his  power.**** 

But  no  Parliament  came  near,  in  the  number  and  boldness 
of  its  demands,  to  that  held  in  the  eighth  year  of  Henry  IV. 
The  commons  presented  thirty-one  articles,  none  of  which  the 
king  ventured  to  refuse,  though  pressing  very  severely  upon  his 
prerogative.  He  was  to  name  sixteen  counsellors,  by  whose  ad- 
vice he  was  solely  to  be  guided,  none  of  them  to  be  dismissed 
without  conviction  of  misdemeanour.  The  chancellor  and  privy 
seal  to  pass  no  grants  or  other  matter  contrary  to  law.  Any 
persons  about  the  court  stirring  up  the  king  or  queen's  minds 
against  their  subjects,  and  duly  convicted  thereof,  to  lose  their 
offices  and  be  fined.  The  king's  ordinary  revenue  was  wholly 
appropriated  to  his  household  and  the  payment  of  his  debts ;  no 

*«  c  H.  IV,  p.  59$. 

«"  ^*  Rot  ParL,"  i»,  PP-  529.  5®. 


573. 


•=♦  ♦•  Rot.  Pari.."  vol.  iii,  p.  547. 
«*  13  H.  IV,  p.  624.         '^   **^ 
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grant  of  wardship  or  other  profit  to  be  made  thereout,  nor  any 
forfeiture  to  be  pardoned.  The  king,  "  considering  the  wise  gov- 
ernment of  other  Christian  princes,  and  conforming  himself  there- 
to," was  to  assign  two  days  in  the  week  for  petitions,  "  it  being 
an  honourable  and  necessary  thing  that  his  lieges,  who  desired 
to  petition  him,  should  be  heard."  No  judicial  officer,  nor  any 
in  the  revenue  or  household,  to  enjoy  his  place  for  life  or  term 
of  years.  No  petition  to  be  presented  to  the  king,  by  any  of  his 
household,  at  times  when  the  council  were  not  sitting.  The 
council  to  determine  nothing  cognizable  at  common  law,  unless 
for  a  reasonable  cause  and  with  consent  of  the  judges.  The  stat- 
utes regulating  purveyance  were  affirmed — abuses  of  various 
kinds  in  the  council  and  in  courts  of  justice  enumerated  and 
forbidden — elections  of  knights  for  counties  put  under  regulation. 
The  council  and  officers  of  state  were  sworn  to  observe  the  com- 
mon law  and  all  statutes,  those  especially  just  enacted.*^* 

It  must  strike  every  reader  that  these  provisions  were  of 
themselves  a  noble  fabric  of  constitutional  liberty,  and  hardly 
perhaps  inferior  to  the  petition  of  right  under  Charles  I.  We 
can  not  account  for  the  submission  of  Henry  to  conditions  far 
more  derogatory  than  ever  were  imposed  on  Richard,  because 
the  secret  politics  of  his  reign  are  very  imperfectly  understood. 
Toward  its  close  he  manifested  more  vigour.  The  speaker.  Sir 
Thomas  Chaucer,  having  made  the  usual  petition  for  liberty  of 
speech,  the  king  answered  that  he  might  speak  as  others  had  done 
in  the  time  of  his  (Henry's)  ancestors  and  his  own,  but  not  other- 
wise; for  he  would  by  no  means  have  any  innovation,  but  be 
as  much  at  his  liberty  as  any  of  his  ancestors  had  ever  been. 
Some  time  after  he  sent  a  message  to  the  commons,  complain- 
ing of  a  law  passed  at  the  last  Parliament  infringing  his  liberty 
and  prerogative,  which  he  requested  their  consent  to  repeal.  To 
this  the  commons  agreed,  and  received  the  king's  thanks,  who 
declared  at  the  same  time  that  he  would  keep  as  much  freedom 
and  prerogative  as  any  of  his  ancestors.  It  does  not  appear  what 
was  the  particular  subject  of  complaint;  but  there  had  been 
much  of  the  same  remonstrating  spirit  in  the  last  Parliament  that 
was  manifested  on  preceding  occasions.  The  commons,  however, 
for  reasons  we  can  not  explain,  were  rather  dismayed.  Before 
their  dissolution  they  petition  the  king  that,  whereas  he  was  re- 
ported to  be  offended  at  some  of  his  subjects  in  this  and  in  the 
preceding  Parliament,  he  would  openly  declare  that  he  held  them 
all  for  loyal  subjects.  Henry  granted  this  "  of  his  special  grace  " ; 
and  thus  concluded  his  reign  more  triumphantly  with  respect  to 
his  domestic  battles  than  he  had  gone  through  it.*^^ 

Power  deemed  to  be  ill  gotten  is  naturally  precarious;  and 

•"Rot.  Pari./'  8  H.  IV.  p.  585.  *"  13  H.  IV.  pp.  6^  6^ 
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the  instance  of  Henry  IV  has  been  well  quoted  to  prove  that 
public  liberty  flourishes  with  a  bad  title  in  the  sovereign.  None 
of  our  kings  seem  to  have  been  less  beloved ;  and,  indeed,  he  had 
little  claim  to  affection.  But  what  men  denied  to  the  reigning 
king  they  poured  in  full  measure  upon  the  heir  of  his  throne. 
The  virtues  of  the  Prince  of  Wales  are  almost  invidiously  eulo- 
gized by  those  Parliaments  who  treat  harshly  his  father ;  ***  and 
these  records  afford  a  strong  presumption  that  some  early  petu- 
lance or  riot  has  been  much  exaggerated  by  the  vulgar  minds 
of  our  chroniclers.  One  can  scarcely  understand  at  least  that 
a  prince  who  was  three  years  engaged  in  quelling  the  dangerous 
insurrection  of  Glendower,  and  who  in  the  latter  time  of  his 
father's  reign  presided  at  the  council,  was  so  lost  in  a  cloud  of 
low  debauchery  as  common  fame  represents.***  Loved  he  cer- 
tainly was  throughout  his  life,  as  so  intrepid,  affable,  and  gen- 
erous a  temper  well  deserved ;  and  this  sentiment  was  heightened 
to  admiration  by  successes  still  more  rapid  and  dazzling  than 
those  of  Edward  III.  During  his  reig^  there  scarcely  appears 
any  vestige  of  dissatisfaction  in  Parliament — a  circumstance  very 
honourable,  whether  we  ascribe  it  to  the  justice  of  his  adminis- 
tration or  to  the  affection  of  his  people.  Perhaps  two  exceptions, 
though  they  are  rather  one  in  spirit,  might  be  made:  the  first, 
a  petition  to  the  Duke  of  Gloucester,  then  holding  Parliament 
as  guardian  of  England,  that  he  would  move  the  king  and  queen 
to  return,  as  speedily  as  might  please  them,  in  relief  and  com- 
fort of  the  commons ;  *'®  the  second,  a  request  that  their  peti- 
tions might  not  be  sent  to  the  king  beyond  sea,  but  altogether 
determined  "  within  this  kingdom  of  England,  during  this  Par- 
liament," and  that  this  ordinance  might  be  of  force  in  all  future 
Parliaments  to  be  held  in  England."^  This  prayer,  to  which  the 
guardian  declined  to  accede,  evidently  sprang  from  the  appre- 
hensions, excited  in  their  minds  by  the  Treaty  of  Troyes,  that 
England  might  become  a  province  of  the  French  crown,  which 
led  them  to  obtain  a  renewal  of  the  statute  of  Edward  III,  de- 
claring the  independence  of  this  kingdom.*'* 

It  has  been  seen  already  that  even  Edward  III  consulted  his 
Parliament  upon  the  expediency  of  negotiations  for  peace,  though 
at  that  time  the  commons  had  not  acquired  boldness  enough  to 
tender  their  advice.  In  Richard  IPs  reign  they  answered  to  a 
similar  proposition  with  a  little  more  confidence,  that  the  dan- 
gers each  way  were  so  considerable  they  dared  not  decide,  though 
an  honourable  peace  would  be  the  greatest  comfort  they  could 

***  "  Rot  Pari.,"  vol.  iii,  pp.  549.  5®.  ders.  in  one  of  his  Taluable  essays  opOB 

574,  611.  points  of  constitutional  history. 

*»  This  passage  was  written  before  I  *w  "  Rot.  Pari.,"  8  H.  V,  vol.  iv,  p.  «$• 

was   aware   that   the   same    opinion    had  *»»  P.  128. 

been  elaborately  maintained  by  Mr.  Lu-  ***  P.  130. 
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have,  and  concluded  by  hoping  that  the  king  would  not  engage 
to  do  homage  for  Calais  or  the  conquered  country.***  The  Par- 
liament of  the  tenth  of  his  reign  was  expressly  summoned  in 
order  to  advise  concerning  the  king's  intended  expedition  beyond 
sea — a  great  council,  which  had  previously  been  assembled  at 
Oxford,  having  declared  their  incompetence  to  consent  to  this 
measure  without  the  advice  of  Parliament.***  Yet  a  few  years 
afterward,  on  a  similar  reference,  the  commons  rather  declined 
to  give  any  opinion.*'*  They  confirmed  the  league  of  Henry  V 
with  the  Emperor  Sigismund ;  ***  and  the  Treaty  of  Troyes,  which 
was  so  fundamentally  to  change  the  situation  of  Henry  and  his 
successors,  obtained,  as  it  evidently  required,  the  sanction  of 
both  Houses  of  Parliament.*'^  These  precedents  conspiring 
with  the  weakness  of  the  executive  government,  in  the  minority 
of  Henry  VI,  to  fling  an  increase  of  influence  into  the  scale  of 
the  commons,  they  made  their  concurrence  necessary  to  all  im- 
portant business  both  of  a  foreign  and  domestic  nature.  Thus 
commissioners  were  appointed  to  treat  of  the  deliverance  of  the 
King  of  Scots,  the  Duchesses  of  Bedford  and  Gloucester  were 
made  denizens,  and  mediators  were  appointed  to  reconcile  the 
Dukes  of  Gloucester  and  Burgundy,  by  authority  of  the  three  es- 
tates assembled  in  Parliament.***  Leave  was  given  to  the  Dukes 
of  Bedford  and  Gloucester,  and  others  in  the  king's  behalf,  to 
treat  of  peace  with  France,  by  both  Houses  of  Parliament,  in  pur- 
suance of  an  article  in  the  Treaty  of  Troyes,  that  no  treaty  should 
be  set  on  foot  with  the  dauphin  without  consent  of  the  three 
estates  of  both  realms.***  This  article  was  afterward  repealed.***^ 
Some  complaints  are  made  by  the  commons,  even  during  the 
first  years  of  Henry's  minority,  that  the  king's  subjects  under- 
went arbitrary  imprisonment,  and  were  vexed  by  summonses 
before  the  council  and  by  the  newly  invented  writ  of  subpoena 
out  of  chancery.**^  But  these  are  not  so  common  as  formerly ; 
and  so  far  as  the  rolls  lead  us  to  any  inference,  there  was  less 
injustice  committed  by  the  government  under  Henry  VI  and 
his  father  than  at  any  former  period.  Wastefulness,  indeed,  might 
justiy  be  imputed  to  the  regency,  who  had  scandalously  lavished 
the  king's  revenue.***    This  ultimately  led  to  an  act  for  resum- 

••7  R.  II,  ▼©!.  iii,  p.  170.  trov4rsy  arose  between  the  carls  marshal 

••  7  R.  II,  p.  21S-  and  of  Warwick   respecting  their   prece- 

^"17  R.  II,  p.  ^xs*  dence,    founded    upon    the    royal    olood 

**4  H.  V,  ▼ol.  !▼,  p.  9B.  of  the  first,  and  long  possession   of  the 

^  P.  135.  second.     In  this  the  commons  could  not 

••••Rot.  Fmrh"  4  H.  V,  vol.  iv,  pp.  affect    to    interfere    judically;    but    they 

ni,  2^  rrj.  found   a   singular   way   of   meddling,    by 

••P.  ^i.  petitioning  the  king  to  confer  the  duke- 

••23  H.  VI,  vol.  ▼,  p.  102.    There  is  dom  of  Norfolk  on  the  earl  marshal  (vol. 

ntfaer  a  curious  instance  in  3  H.  VI  of  iv,  p.  273). 

$c  jealousy    with    which    the   commons  ♦*»  "  Rot.  Pari.,"  i  H.  VI,  p.  189;  3  H. 

i^tanied  any   proceedings  in  Parliament  VI.  p.  392;  8  H.  Vl,  p.  343. 

•We  they  were  not  concerned.    A  con-  ♦«  Vol.  v,  18  H.  Vl,  p.  17. 
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ing  all  grants  since  his  accession,  founded  upon  a  public  declara- 
tion of  the  great  officers  of  the  crown  that  his  debts  amounted  to 
three  hundred  and  seventy-two  thousand  pounds,  and  the  annual 
expense  of  the  household  to  twenty-four  thousand  pounds,  while 
the  ordinary  revenue  was  not  more  than  five  thousand  pounds.**' 
6.  But  before  this  time  the  sky  had  begun  to  darken,  and 
discontent  with  the  actual  administration  pervaded  every  rank. 
The  causes  of  this  are  familiar — ^the  unpopularity  of  the  king's 
marriage  with  Margaret  of  Anjou,  and  her  impolitic  violence  in 
the  conduct  of  affairs,  particularly  the  imputed  murder  of  the 
people's  favourite,  the  Duke  of  Gloucester.  This  provoked  an 
attack  upon  her  own  creature,  the  Duke  of  Suffolk.  Impeach- 
ment had  lain  still,  like  a  sword  in  the  scabbard,  since  the  acces- 
sion of  Henry  IV,  when  the  commons,  though  not  preferring 
formal  articles  of  accusation,  had  petitioned  the  king  that  Justice 
Rickhill,  who  had  been  employed  to  take  the  former  Duke  of 
Gloucester's  confession  at  Calais,  and  the  lords  appellants  of 
Richard  II's  last  Parliament,  should  be  put  on  their  defence 
before  the  lords.***  In  Suffolk's  case  the  commons  seem  to  have 
proceeded  by  bill  of  attainder,  or  at  least  to  have  designed  the 
judgment  against  that  minister  to  be  the  act  of  the  whole  legis- 
lature; for  they  delivered  a  bill  containing  articles  against  him 
to  the  lords,  with  a  request  that  they  would  pray  the  king's 
Majesty  to  enact  that  bill  in  Parliament,  and  that  the  said  duke 
might  be  proceeded  against  upon  the  said  articles  in  Parliament 
according  to  the  law  and  custom  of  England.  These  articles 
contained  charges  of  high  treason,  chiefly  relating  to  his  con- 
duct in  France,  which,  whether  treasonable  or  not,  seems  to  have 
been  grossly  against  the  honour  and  advantage  of  the  crown. 
At  a  later  day  the  commons  presented  many  other  articles  of 
misdemeanour.  To  the  former  he  made  a  defence,  in  presence 
of  the  king  as  well  as  the  lords  both  spiritual  and  temporal ;  and, 
indeed,  the  articles  of  impeachment  were  directly  addressed  to 
the  king,  which  gave  him  a  reasonable  pretext  to  interfere  in  the 
judgment.  But  from  apprehension,  as  it  is  said,  that  Suffolk  could 
not  escape  conviction  upon  at  least  some  part  of  these  charges, 
Henry  anticipated  with  no  slight  irregularity  the  course  of  legal 
trial,  and,  summoning  the  peers  into  a  private  chamber,  informed 
the  Duke  of  Suffolk,  by  mouth  of  his  chancellor,  that,  inasmuch 
as  he  had  not  put  himself  upon  his  peerage,  but  submitted  wholly 
to  the  royal  pleasure,  the  king,  acquitting  him  of  the  first  articles 
containing  matter  of  treason,  by  his  own  advice  and  not  that 
of  the  lords,  nor  by  way  of  judgment,  not  being  in  a  place  where 
judgment  could  be  delivered,  banished  him  for  five  years  from  his 
dominions.    The  lords  then  present  besought  the  king  to  let  their 

•*»  28  H.  VI,  p.  185.  *^  "  Rot.  Pari.."  vol.  iii,  pp.  430,  4^ 


PRIVILEGE  OF  PARLIAMENT 


649 


protest  appear  on  record,  that  neither  they  nor  their  posterity 
might  lose  their  rights  of  peerage  by  this  precedent.  It  was 
jusdy  considered  as  an  arbitrary  stretch  of  prerogative,  in  order 
to  defeat  the  privileges  of  Parliament  and  screen  a  favourite 
minister  from  punishment.  But  the  course  of  proceeding  by 
bill  of  attainder,  instead  of  regular  impeachment,  was  not  ju- 
diciously chosen  by  the  commons.^" 

7.  Privilege  of  Parliament,  an  extensive  and  singular  branch 
of  our  constitutional  law,  begins  to  attract  attention  under  the 
Lancastrian  princes.  It  is  true,  indeed,  that  we  can  trace  long 
before  by  records,  and  may  infer  with  probability  as  to  times 
whose  records  have  not  survived,  one  considerable  immunity — 
a  freedom  from  arrest  for  persons  transacting  the  king's  business 
in  his  national  council.*^*  Several  authorities  may  be  found  in 
Mr.  Hatsell's  "  Precedents,"  of  which  one,  in  the  ninth  of  Edward 
II,  is  conclusive.**^  But  in  those  rude  times  members  of  Parlia- 
ment were  not  always  respected  by  the  officers  executing  legal 
process,  and  still  less  by  the  violators  of  law.  After  several  re- 
monstrances, which  the  crown  had  evaded,**®  the  commons  ob- 
tained the  statute  11  Henry  VI,  c.  11,  for  the  punishment  of  such 
as  assault  any  on  their  way  to  the  Parliament,  giving  double 
damages  to  the  party.***  They  had  more  difficulty  in  establish- 
ing, notwithstanding  the  old  precedents  in  thieir  favour,  an  im- 
munity from  all  criminal  process  except  in  charges  of  treason, 
felony,  and  breach  of  the  peace,  which  is  their  present  measure 
of  privilege.  The  truth  was  that,  with  a  right  pretty  clearly 
recognised,  as  is  admitted  by  the  judges  in  Thorp's  case,  the 
House  of  Commons  had  no  regular  compulsory  process  at  their 
command.  In  the  cases  of  Lark,  servant  of  a  member,  in  the 
eighth  of  Henry  VI,***®  and  of  Gierke,  himself  a  burgess,  in  the 
thirty-ninth  of  the  same  king,***^  it  was  thought  necessary  to  affect 
their  release  from  a  civil  execution  by  special  acts  of  Parliament. 
The  commons,  in  a  former  instance,  endeavoured  to  make  the  law 
general  that  no  members  nor  their  servants  might  be  taken  ex- 
cept for  treason,  felony,  and  breach  of  peace ;  but  the  king  put 
a  n^ative  upon  this  part  of  their  petition. 

'file  most  celebrated,  however,  of  these  early  cases  of  privi- 
lege is  that  of  Thomas  Thorp,  speaker  of  the  commons  in  31 
Henry  VL    This  person,  who  was,  moreover,  a  baron  of  the 

*--Rot   Part.-   ae   H.   VI,   vol.   v, 

^^li  tlilt  were  to  rest  upon  antiquity 
of  pfceedeat.  one  miffht  be  produced  that 
voold  Salience  all  competition.  In 
Ibe  laws  of  Etbelbert,  the  first  Christian 
Kkiff  of  Kent,  at  the  end  of  the  siicth 
ttntarj,  we  find  this  provision :  "  If  the 
king  call  his  people  to  him  (i.  e.,  in 
the  witenagemot).  and  anv  one  does  an 
i^ivy  to  00c  of  them,  let  him  pay  a 

45 


fine."  (Wilkins,  "  Leges  Anglo-Saxon/' 
p.  2.) 

♦**  Hatsell,  vol.  i,  p.  la. 

♦"  "  Rot  Pari.,"  s  H.  IV.  p.  541. 

«^The  clergy  had  got  a  little  prece- 
dence in  this.  An  act  passed  8  H.  VI, 
c.  I,  granting  privilege  from  arrest  for 
themselves  and  servants  on  their  way  to 
convocation. 

*«» "  Rot.  Pari.,"  vol.  iv.  p.  357. 

*•>  Id,  voL  ▼,  p.  374« 


6so  HALLANTS  MIDDLE  AGES 

exchequer,  had  been  imprisoned  on  an  execution  at  suit  of  the 
Duke  of  York.  The  commons  sent  some  of  their  members  to 
complain  of  a  violation  of  privilege  to  the  king  and  lords  in  Par- 
liament, and  to  demand  Thorp's  release.  It  was  alleged  by  the 
Duke  of  York's  counsel  that  the  trespass  done  by  Thorp  was 
since  the  beginning  of  the  Parliament,  and  the  judgment  thereon 
given  in  time  of  vacation,  and  not  during  the  sitting.  The  lords 
referred  the  question  to  the  judges,  who  said,  after  deliberation, 
that  "  they  ought  not  to  answer  to  that  question,  for  it  hath  not 
be  used  aforetyme  that  the  judges  should  in  any  wise  determine 
the  privilege  of  this  high  court  of  Parliament ;  for  it  is  so  high 
and  so  mighty  in  his  nature  that  it  may  make  law,  and  that  that 
is  law  it  may  make  no  law ;  and  the  determination  and  knowledge 
of  that  privilege  belongeth  to  the  lords  of  the  Parliament,  and  not 
to  the  justices."    They  went  on,  however,  after  observing  that  a 

f general  writ  of  supersedeas  of  all  processes  upon  ground  of  privi- 
ege  had  not  been  known,  to  say  that,  "  if  any  person  that  is  a 
member  of  this  high  court  of  Parliament  be  arrested  in  such 
cases  as  be  not  for  treason,  or  felony,  or  surety  of  the  peace,  or 
for  a  condemnation  had  before  the  Parliament,  it  is  used  that  all 
such  persons  should  be  released  of  such  arrests  and  make  an 
attorney,  so  that  they  may  have  their  freedom  and  liberty  freely 
to  intend  upon  the  Parliament." 

Notwithstanding  this  answer  of  the  judges,  it  was  concluded 
by  the  lords  that  Thorp  should  remain  in  prison,  without  regard- 
ing the  alleged  privilege;  and  the  commons  were  directed  in 
the  king's  name  to  proceed  "  with  all  goodly  haste  and  speed  " 
to  the  election  of  a  new  speaker.  It  is  curious  to  observe  that 
the  commons,  forgetting  their  grievances,  or  content  to  drop 
them,  made  such  haste  and  speed  according  to  this  command,  that 
they  presented  a  new  speaker  for  approbation  the  next  day.*'* 

This  case,  as  has  been  strongly  said,  was  begotten  by  the 
iniquity  of  the  times.  The  state  was  verging  fast  toward  civil 
war;  and  Thorp,  who  afterward  distinguished  himself  for  the 
Lancastrian  cause,  was  an  inveterate  enemy  of  the  Duke  of  York. 
That  prince  seems  to  have  been  swayed  a  little  from  his  usual 
temper  in  procuring  so  unwarrantable  a  determination.  In  the 
reign  of  Edward  IV  the  commons  claimed  privilege  against  any 
civil  suit  during  the  time  of  their  session ;  but  they  had  recourse, 
as  before,  to  a  particular  act  of  Parliament  to  obtain  a  writ  of 
supersedeas  in  favour  of  one  Atwell,  a  member,  who  had  been 
sued.  The  present  law  of  privilege  seems  not  to  have  been  fully 
established,  or  at  least  effectually  maintained,  before  the  reign 
of  Henry  VIII.*" 

*"  "  Rot.  Pari.."  voL  ▼.  p.  139;  Hat-       have  recourae  to  Hatscll'i  "  Precedents," 
•ell's  "  Precedents."  p.  ao.  vol.  i,  chap.  i. 

***  Upon  this  lubject  the  reader  should 
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No  privilege  of  the  commons  can  be  so  fundamental  as  lib- 
erty of  speech.  This  is  claimed  at  the  opening  of  every  Parlia- 
ment by  their  speaker,  and  could  never  be  infringed  without  shak- 
ing the  ramparts  of  the  constitution.  Richard  II's  attack  upon 
Haxey  has  been  already  mentioned  as  a  flagrant  evidence  of  his 
despotic  intentions.  No  other  case  occurs  until  the  thirty-third 
year  of  Henry  VI,  when  Thomas  Young,  member  for  Bristol, 
complained  to  the  commons  that,  "  for  matters  by  him  showed 
in  the  House  accustomed  for  the  commons  in  the  said  Parlia- 
ments, he  was  therefore  taken,  arrested,  and  rigorously  in  open 
wise  led  to  the  Tower  of  London,  and  there  grievously  in  great 
duress  long  time  imprisoned  against  the  said  freedom  and  lib- 
erty," with  much  more  to  the  like  effect.  The  commons  trans- 
mitted this  petition  to  the  lords,  and  the  king  "  willed  that  the 
lords  of  his  council  do  and  provide  for  the  said  suppliant  as  in 
their  discretions  shall  be  thought  convenient  and  reasonable." 
This  imprisonment  of  Young,  however,  had  happened  six  years 
before,  in  consequence  of  a  motion  made  by  him  that,  the  king 
then  having  no  issue,  the  Duke  of  York  might  be  declared  heir- 
apparent  to  the  crown.  In  the  present  session,  when  the  duke 
was  protector,  he  thought  it  well  timed  to  prefer  his  claim  to  re* 
muneradon."* 

There  is  a  remarkable  precedent  in  the  ninth  of  Henry  IV,  and 
perhaps  the  earliest  authority  for  two  eminent  maxims  of  par- 
liamentary law — ^that  the  commons  possess  an  exclusive  right  of 
originating  money  bills,  and  that  the  king  ought  not  to  take 
notice  of  matters  pending  in  Parliament.  A  quarrel  broke  out 
between  the  two  Houses  upon  this  ground ;  and  as  we  have  not 
before  seen  the  commons  venture  to  clash  openly  with  their  su- 
periors, the  circumstance  is  for  this  additional  reason  worthy  of 
attention.  As  it  has  been  little  noticed,  I  shall  translate  the  whole 
record : 

"  Friday,  the  second  day  of  December,  which  was  the  last 
day  of  the  Parliament,  the  commons  came  before  the  king  atid 
the  lords  in  Parliament,  and  there,  by  command  of  the  king,  a 
schedule  of  indemnity  touching  a  certain  altercation  moved  be- 
tween the  lords  and  commons  was  read ;  and  on  this  it  was  com- 
manded by  our  said  lord  the  king  that  the  said  schedule  should 
be  entered  of  record  in  the  rolls  of  Parliament ;  of  which  schedule 
the  tenor  is  as  follows :  Be  it  remembered,  that  on  Monday,  the 
21  St  day  of  November,  the  king  our  sovereign  lord  being  in  the 
council  chamber  in  the  abbey  of  Gloucester,**'  the  lords  spiritual 
and  temporal  for  this  present  Parliament  assembled  being  then  in 

^■•"Rot.    Pari.,*'   ▼ol.   v,    p.    337;    W.  earliest  instance  of  the  crown's  interfer- 

Worcester,  p.  475-     Mr.  Hatsell  seems  to  ence  with  freedom  of  speech  in   Parlia- 

hare  overlooked   this  case,   for  he  men-  ment  (vol.  i,  p.  85). 
lioas  that  of  Strickland,  in  1571,  as  the  ^"This  Parliament  sat  at  Gloucester. 
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his  presence,  a  debate  took  place  among  them  about  the  state 
of  the  kingdom,  and  its  defence  to  resist  the  malice  of  the  enemies 
who  on  every  side  prepare  to  molest  the  said  kingdom  and  its 
faithful  subjects,  and  how  no  man  can  resist  this  malice,  unless, 
for  the  safeguard  and  defence  of  his  said  kingdom,  our  sover- 
eign lord  the  king  has  some  notable  aid  and  subsidy  g^nted  to 
him  in  his  present  Parliament.  And  therefore  it  was  demanded 
of  the  said  lords  by  way  of  question  what  aid  would  be  sufficient 
and  requisite  in  these  circumstances?  To  which  question  it  was 
answered  by  the  said  lords  severally,  that,  considering  the  neces- 
sity of  the  king  on  one  side,  and  the  poverty  of  his  people  on 
the  other,  no  less  aid  could  be  sufficient  than  one  tenth  and  a 
half  from  cities  and  towns,  and  one  fifteenth  and  a  half  from  all 
other  lay  persons;  and,  besides,  to  grant  a  continuance  of  the 
subsidy  on  wool,  wool-fells,  and  leather,  and  of  three  shillings 
on  the  tun  (of  wine),  and  twelvepence  on  the  pound  (of  other 
merchandise),  from  Michaelmas  next  ensuing  for  two  years 
thenceforth.  Whereupon,  by  command  of  our  said  lord  the  king, 
a  message  was  sent  to  the  commons  of  this  Parliament  to  cause 
a  certain  number  of  their  body  to  come  before  our  said  lord  the 
kin^  and  the  lords,  in  order  to  hear  and  report  to  their  com- 

E anions  what  they  should  be  commanded  by  our  said  lord  the 
ing.  And  upon  this  the  said  commons  sent  into  the  presence 
of  our  said  lord  the  king  and  the  said  lords  twelve  of  their  com- 
panions ;  to  whom,  by  command  of  our  said  lord  the  king,  the 
said  question  was  declared,  with  the  answer  by  the  said  lords 
severally  given  to  it.  Which  answer  it  was  the  pleasure  of  our 
said  lord  the  king  that  they  should  report  to  the  rest  of  their 
fellows,  to  the  end  that  they  might  take  the  shortest  course  to 
comply  with  the  intention  of  the  said  lords.  Which  report  being 
thus  made  to  the  said  commons,  they  were  greatly  disturbed  at 
it,  saying  and  asserting  it  to  be  much  to  the  prejudice  and  dero- 
gation of  their  liberties.  And  after  that  our  said  lord  the  king 
had  heard  this,  not  willing  that  anything  should  be  done  at  pres- 
ent, or  in  time  to  come,  that  might  anywise  turn  against  the  lib- 
erty of  the  estate  for  which  they  are  come  to  Parliament,  nor 
against  the  liberties  of  the  said  lords,  wills  and  g^nts  and  de- 
clares, by  the  advice  and  consent  of  the  said  lords,  as  follows: 
to  wit,  that  it  shall  be  lawful  for  the  lords  to  debate  together  in 
this  present  Parliament,  and  in  every  other  for  time  to  come,  in 
the  king's  absence,  concerning  the  condition  of  the  kingdom,  and 
the  remedies  necessary  for  it.  And  in  like  manner  it  shall  be 
lawful  for  the  commons,  on  their  part,  to  debate  together  con- 
cerning the  said  condition  and  remedies.  Provided  always  that 
neither  the  lords  on  their  part,  nor  the  commons  on  theirs,  do 
make  any  report  to  our  said  lord  the  king  of  any  grant  granted 
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by  the  commons,  and  agreed  to  by  the  lords,  nor  of  the  com- 
munications of  the  said  grant,  before  that  the  said  lords  and 
commons  are  of  one  accord  and  agreement  in  this  matter,  and 
then  in  manner  and  form  accustomed — that  is  to  say,  by  the 
mouth  of  Uie  speaker  of  the  said  commons  for  the  time  being — 
to  the  end  that  the  said  lords  and  commons  may  have  what  they 
desire  (avoir  puissent  leur  gree)  of  our  said  lord  the  king.  Our 
said  lord  the  king  willing,  moreover,  by  the  consent  of  the  said 
lords,  that  the  communication  had  in  this  present  Parliament  as 
above  be  not  drawn  into  precedent  in  time  to  come,  nor  be  turned 
to  the  prejudice  or  derogation  of  the  liberty  of  the  estate  for  which 
the  said  commons  are  now  come,  neither  in  this  present  Parlia- 
ment nor  in  any  other  time  to  come.  But  wills  that  himself  and 
all  the  other  estates  should  be  as  free  as  they  were  before.  Also, 
the  said  last  day  of  Parliament,  the  said  speaker  prayed  our  said 
lord  the  king,  on  the  part  of  the  said  commons,  that  he  would 
grant  the  said  commons  that  they  should  depart  in  as  great  lib- 
erty as  other  commons  had  done  before.  To  which  the  king 
answered  that  this  pleased  him  well,  and  that  at  all  times  it  had 
been  his  desire."  *•• 

Every  attentive  reader  will  discover  this  remarkable  passage 
to  illustrate  several  points  of  constitutional  law.  For  hence  it 
may  be  perceived — ^first,  that  the  king  was  used  in  those  times 
to  be  present  at  debates  of  the  lords,  personally  advising  with 
them  upon  the  public  business;  which  also  appears  by  many 
other  passages  on  record;  and  this  practice,  I  conceive,  is  not 
abolished  by  the  king's  present  declaration,  save  as  to  grants 
of  money,  which  ought  to  be  of  the  free  will  of  Parliament,  and 
without  that  fear  or  influence  which  the  presence  of  so  high  a 
person  might  create ;  secondly,  that  it  was  already  the  established 
law  of  Parliament  that  the  lords  should  consent  to  the  commons' 
grant,  and  not  the  commons  to  the  lords' ;  since  it  is  the  inversion 
of  this  order  whereof  the  commons  complain,  and  it  is  said  ex- 
pressly that  grants  are  made  by  the  commons,  and  agreed  to  by 
the  lords;  thirdly,  that  the  lower  House  of  Parliament  is  not, 
in  proper  language,  an  estate  of  the  realm,  but  rather  the  image 
and  representative  of  the  commons  of  England ;  who,  being  the 
third  estate,  with  the  nobility  and  clergy  make  up  and  constitute 
the  people  of  this  kingdom  and  liege  subjects  of  the  crown.**^ 

••-Hot  PmrL/*  vol.  Hi^  p.  611. 

"A  notion  U  entertained  by  many 
people,  and  not  without  the  authority  of 
tone  Tcry  reapcctable  names,  that  the 
Uac  is  one  of  the  three  estates  of  the 
resfin,  die  lords  spiritual  and  temporal 
forming  tocether  the  second,  as  the  com- 
■oasm  Arllnment  do  the  third.  This 
is  contradicted  by  the  seneral  tenor  of 
ev  aacicat  records  ana  law*books;  and 


indeed  the  analogy  of  other  governments 
ought  to  have  the  greatest  weight,  even 
if  more  reason  for  doubt  appeared  upon 
the  face  of  our  own  authorities.  But  the 
instances  where  the  three  estates  are  de- 
clared or  implied  to  be  the  nobility,  cler- 
gy, and  commons,  or  at  least  their  repre- 
sentatives in  Parliament,  are  too  numer- 
ous for  insertion.  This  land  standeth, 
says    the    Chancellor    Stillington,    in    7 
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At  the  next  meeting  of  Parliament,  in  allusion  probably  to 
this  disa^eement  between  the  Houses,  the  king  to!d  them  that 
the  states  of  Parliament  were  come  together  for  the  common 
pro6t  of  the  king  and  kingdom,  and  for  unanimity's  sake  and 
general  consent ;  and  therefore  he  was  sure  the  commons  would 
not  attempt  nor  say  anything  but  what  should  be  fitting  and 
conducive  to  unanimity,  commanding  them  to  meet  together  and 
communicate  for  the  public  service.*" 

It  was  not  only  in  money  bills  that  the  originating  power  was 
supposed  to  reside  in  the  commons.  The  course  of  proceedings 
in  Parliament,  as  has  been  seen,  from  the  commencement  at  least 
of  Edward  Ill's  reign,  was  that  the  commons  presented  petitions, 
which  the  lords,  by  themselves,  or  with  the  assistance  of  the  coun- 
cil, having  duly  considered,  the  sanction  of  the  king  was  notified 
or  withheld.  This  was  so  much  according  to  usage  that,  on  one 
occasion,  when  the  commons  requested  the  advice  of  the  other 
House  on  a  matter  before  them,  it  was  answered  that  the  ancient 
custom  and  form  of  Parliament  had  ever  been  for  the  commons 
to  report  their  own  opinion  to  the  king  and  lords,  and  not  to  the 
contrary ;  and  the  king  would  have  the  ancient  and  laudable 
usages  of  Parliament  maintained.'"  It  is  singular  that  in  the 
terror  of  innovation  the  lords  did  not  discover  how  materially 
this  usage  of  Parliament  took  off  from  their  own  legislative 
influence.    The  rule,  however,  was  not  observed  in  succeeding 

Edmrd  IV,  by  three  •Wiei,  »nd  tbove        P,™'5?'  *?°  e»t»lei,  but  ctn  neier  turn 
■piritual.  lord*  temportl.   «nd  commoni,  The  Hiurce  of  ihia  eiTor  it  m  inattcn- 


the  Tttttr  ol  Stiplei  in   T49J  was  lo  be  the  inilitutiona  at  aociel;.     Il  ia  onlr  in 

mnAi-med   per   tres   slilua   rc^i    Analic  ■  ■ecoiidirj.  or  nthcc  tn  elUpIicil  ■□pli- 

I   debit*    convocupj,    videlicet   per  cation,   thai   it   can   be   referred   to   Iheir 

ejuadem  regni.     (Rymer.  lome  lii.  councila.    The  lorda  t«nparat,  indeed,  of 

p.  spS.)  EncUnd    are    ideniicd    with    the    e«ate 

1    will    not,    howerer,    nippreia    one  al  the  aobility;  but  the  Houk  of  Com. 

paasaie,  and  the  only  initance  that  baa  mona  ia  not,  atrictlr  ipeikine.  the  e>I«e 

occurred  in  my  reading,  where  the  king  of    cnmmonaltr,    to    whicb    iii    tnembera 

doea  appear  to  have  been  reckoned  among  belong,  and  from  which  they  ire  deputed, 

the  three  estatti.     The  commoni  aa*,  in  So  the  whole  body  of  the  clerKT  are.  Drop- 

the  iecond  of  Henry  IV,  that  the  aUtes  erly  (peaking,  one  of  the  eitatia.  uiS  are 

of  the  realm  may  be  compared  Ip  «  trinity,  descrilied   is  nuch   in    the  older  authori- 


temporal,     and     the    common*.       ("  Rot        p.  Mi). 
Pari.,"  vol.  iii.  p.  4W)     In  thij  eiprei-       In  Farl 


r  il  chiefly  grounded  on  the  ba- 
sure  of  hiahopa,   the  validity  of 


.  and  whole  righla  it  ia  their 
dutv  Co  deteed.  And  I  do  not 
t  rfe  inferior  cle«y  had  any 
jrewntalion  in  the  Cirtea  of  Caa- 
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times ;  bills  originated  indiscriminately  in  either  House ;  and,  in- 
deed, some  acts  of  Henry  V,  which  do  not  appear  to  be  grounded 
on  any  petition,  may  be  suspected,  from  the  manner  of  their 
insertion  in  the  rolls  of  Parliament,  to  have  been  proposed  on 
the  king^s  part  to  the  commons.***^  But  there  is  one  manifest 
instance  in  the  eighteenth  of  Henry  VI,  where  the  king  requested 
the  commons  to  give  their  authority  to  such  regulations  **^  as 
his  council  might  provide  for  redressing  the  abuse  of  purveyance, 
to  which  they  assented. 

If  we  are  to  choose  constitutional  precedents  from  seasons  of 
tranquility  rather  than  disturbance,  which  surely  is  the  only 
means  of  preserving  justice  or  consistency,  but  little  intrinsic 
authority  can  be  given  to  the  following  declaration  of  parlia- 
mentary law  in  the  eleventh  of  Richard  II :  "  In  this  Parliament " 
(the  roll  says)  "  all  the  lords  as  well  spiritual  and  temporal  there 
present  claimed  as  their  liberty  and  privilege,  that  the  great  mat- 
ters moved  in  this  Parliament,  and  to  be  moved  in  other  Parlia- 
ments for  time  to  come,  touching  the  peers  of  the  land,  should 
be  treated,  adjudged,  and  debated  according  to  the  course  of 
Parliament,  and  not  by  the  civil  law  nor  the  common  law  of  the 
land,  used  in  the  other  lower  courts  of  the  kingdom ;  which  claim, 
Bberty,  and  privileges  the  king  graciously  allowed  and  granted 
them  in  full  Parliament."  *•*  It  should  be  remembered  that  this 
assertion  of  paramount  privilege  was  made  in  very  irregular  times, 
when  the  king  was  at  the  mercy  of  the  Duke  of  Gloucester  and 
his  associates,  and  that  it  had  a  view  to  the  immediate  object  of 

^•Sut.  a  H.  V.  c  6-9;  4  H.  VI.  c.  7. 
«« •*  Rot.  Pari./*  ▼©!.  v,  p.  7.     It  ap- 

B< 


pean  by  a  case  in  the  "  Year  Book  "  of 
the  tfairtT-third  of  Henry  VI,  that,  where 
the  lords  made  only  some  minor  altera* 
tiont  in  a  bill  sent  tip  to  them  from  the 
eoounons,  cren  if  it  related  to  a  grant  of 
■oney,  Uie  cnstom  was  not  to  remand 
it  for  their  assent  to  the  amendment 
(Brooke's  "Abridgment":  Parliament.  4) 
Tlie  oassage  is  worth  extracting,  in  order 
to  flnutrate  the  course  of  proceeding  in 
PSrIiament  at  that  time.  Case  fuit  que 
Sir.  J.  P.  fnit  attaint  de  certeyn  trespas 
Mr  acte  de  Parliament,  dont  les  commons 
iarent  assentns.  que  sil  ne  vient  eins  per 
if  rorfeytera  tiel  summe,  et 


— ^  jour  que  — ^ —  ,  -- 

Ics  seigneurs  done  plus  longe  jour,  et  le 
bil  nient  rebaile  al  commons  arrere;  et 
per  Ktrby,  derk  des  roles  del  Parliament, 
rase  dd  Parliament  est,  que  si  bil  vient 
priflMS  a  les  commons,  et  ils  passent  ceo, 
tt  est  use  d*endorser  ceo  en  tid  forme, 
Soit  bayle  as  sdgniors;  et  si  les  sdg* 
■iori  nc  le  roy  ne  alteront  le  bil,  donques 
est  use  a  lirerer  ceo  al  clerke  del  Parlia- 
neatc  destr«  enrol  saunz  endorser  ceo. . . . 
Et  si  les  seigniors  Tolent  alter  un  bil  in 
ceo  que  poet  estoyer  ore  le  bil,  ils  poyent 
taons  remandre  ceo  al  commons,  come  si 
les  commons  graunte  poundage,  pur  qua- 
toor  ans,  et  les  grantent  nisi  par  deux 

lebayle  al  commons; 


mes  si  les  commons  grauntent  nisi  pur 
deux  ans,  et  les  seigneurs  pur  quatre  ans, 
la  ceo  serra  reliver  al  commons,  et  en 
cest  case  les  seigniors  doyent  faire  un 
sedule  de  lour  intent,  ou  d'endorser  le 
bil  en  ceste  forme,  Les  seigneurs  ceo 
assentent  pur  durer  par  quatuor  ans;  et 
quant  les  commons  ount  le  bil  arrere,  et 
ne  volent  assenter  a  ceo,  ceo  ne  poet 
estre  un  actre;  mes  si  les  commons  volent 
assenter,  donques  ils  indorse  leur  respons 
sur  le  mergent  ne  basse  deins  le  bil  en 
tiel  forme,  Xes  commons  sont  assentans 
al  sedul  des  seigniors,  a  mesme  cestv  bil 
annexe,  et  donques  sera  bayle  ad  clerke 
del  Parliament,  ut  supra.  Et  si  un  bil 
soit  primes  liver  al  seigniors,  et  le  bil 
passe  eux,  ils  ne  usont  de  fayre  ascun  en- 
dorsement, mess  de  mitter  le  btl  as  com- 
mons; et  donques,  si  le  bil  passe  les  com- 
mons, il  est  use  destre  issint  endorce, 
Les  commons  sont  assentants;  et  ceo 
prove  que  il  ad  passe  les  seigniors  devant, 
et  lour  assent  est  a  cest  passer  del  sdg- 
niors; et  ideo  cest  acte  supra  nest  bon, 
pur  ceo  que  ne  fuit  rebaile  as  commons. 

A  singular  assertion  is  made  in  the 
"Year  Book,"  si  E.  IV,  p.  48  (May- 
nard's  edit.),  that  a  subsidy  granted  by 
the  commons  without  assent  of  the  peers 
is  good  enough.  This  can  not  surdy 
have  been  law  at  that  time. 

*"  "  Rot  PwL,"  Tol.  m,  V.  MA. 
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justifying  their  violent  proceedings  against  the  opposite  party, 
and  taking  away  the  restraint  of  the  common  law.  It  stands 
as  a  dangerous  rock  to  be  avoided,  not  a  lighthouse  to  guide 
us  along  the  channel.  The  law  of  Parliament,  as  determined  by 
regular  custom,  is  incorporated  into  our  constitution;  but  not 
so  as  to  warrant  an  indefinite,  uncontrollable  assumption  of  power 
in  any  case,  least  of  all  in  judicial  procedure,  where  the  form  and 
the  essence  of  justice  are  inseparable  from  each  other.  And,  in 
fact,  this  claim  of  the  lords,  whatever  gloss  Sir  E.  Coke  may  put 
upon  it,  was  never  intended  to  bear  any  relation  to  the  privileges 
of  the  lower  House.  I  should  not,  perhaps,  have  noticed  this 
passage  so  strongly  if  it  had  not  been  made  the  basis  of  extrava- 
gant assertions  as  to  the  privileges  of  Parliament ;  *••  the  spirit 
of  which  exaggerations  might  not  be  ill  adapted  to  the  times 
wherein  Sir  E.  Coke  lived,  though  I  think  they  produced  at  sev- 
eral later  periods  no  slight  mischief,  some  consequences  of  which 
we  may  still  have  to  experience. 

The  want  of  all  judicial  authority,  either  to  issue  process  or 
to  examine  witnesses,  together  with  the  usual  shortness  of  ses- 
sions, deprived  the  House  of  Commons  of  what  is  now  considered 
one  of  its  most  fundamental  privileges,  the  cognizance  of  dis- 
puted elections.  Upon  a  false  return  by  the  sheriff,  there  was 
no  remedy  but  through  the  king  or  his  council.  Six  instances 
only,  I  believe,  occur,  during  the  reigns  of  the  Plantagenet  family, 
wherein  the  misconduct  or  mistake  of  the  sheriff  is  recorded  to 
have  called  for  a  specific  animadversion,  though  it  was  frequently 
the  ^ound  of  general  complaint,  and  even  of  some  statutes. 
The  first  is  in  the  twelfth  of  Edward  H,  when  a  petition  was  pre- 
sented to  the  council  against  a  false  return  for  the  county  of 
Devon,  the  petitioner  having  been  duly  elected.  It  was  referred 
to  the  court  of  exchequer  to  summon  the  sheriff  before  them.*** 
The  next  occurs  in  the  thirty-sixth  of  Edward  III,  when  a  writ  was 
directed  to  the  sheriff  of  Lancashire,  after  the  dissolution  of  Par- 
liament, to  inquire  at  the  county  court  into  the  validity  of  the 
election;  and  upon  his  neglect  a  second  writ  issued  to  the  jus- 
tices of  the  peace  to  satisfy  themselves  about  this  in  the  best 
manner  they  could,  and  report  the  truth  into  chancery.  This 
inquiry  after  the  dissolution  was  on  account  of  the  wages  for  at- 
tendance, to  which  the  knights  unduly  returned  could  have  iio 
pretence.***  We  find  a  third  case  in  the  seventh  of  Richard  II, 
when  the  king  took  notice  that  Thomas  de  Camoys,  who  was  sum- 
moned by  writ  to  the  House  of  Peers,  had  been  elected  knight 
for  Surrey,  and  directed  the  sheriff  to  return  another.***  In  the 
same  year  the  town  of  Shaftesbury  petitioned  the  king,  lords, 

•"  Coke's  "  Four  Institute,"  p.  15.  *"4  Prynne.  p.  «6i. 

••♦Glanvirs    "Reports    of    Efcctfonf/'  *"GlMva'»    ^«  ReporU,"    ibid.,    frofO 

edit  1774,  introduction,  p.  i».  Pr7nn«,  *^     '  *    ^^^ 
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and  commons  against  a  false  return  of  the  sheriff  of  Dorset,  and 
prayed  them  to  order  remedy.  Nothing  further  appears  respect- 
ing this  petition.**^  This  is  the  first  instance  of  the  commons 
being  noticed  in  matters  of  election.  But  the  next  case  is  more 
material :  in  the  fifth  of  Henry  IV  the  commons  prayed  the  king 
and  lords  in  Parliament  that,  because  the  writ  of  summons  to 
Parliament  was  not  sufficiently  returned  by  the  sheriff  of  Rutland, 
this  matter  might  be  examined  in  Parliament,  and  in  case  of  de- 
fault found  therein  an  exemplary  punishment  might  be  inflicted ; 
whereupon  the  lords  sent  for  the  sheriff  and  Oneby,  the  knight 
returned,  as  well  as  for  Thorp,  who  had  been  duly  elected,  and, 
having  examined  into  the  facts  of  the  case,  directed  the  return 
to  be  amended,  by  the  insertion  of  Thorp's  name,  and  committed 
the  sheriff  to  the  Fleet  till  he  should  pay  a  fine  at  the  king's  pleas- 
ure.***  The  last  passage  that  I  can  produce  is  from  the  roll  of 
18  Henry  VI,  where  "  it  is  considered  by  the  king,  with  the  advice 
and  assent  of  the  lords  spiritual  and  temporal,"  that,  whereas 
no  knights  have  been  returned  for  Cambridgeshire,  the  sheriff 
shall  be  directed,  by  another  writ,  to  hold  a  court  and  to  proceed 
to  an  election,  proclaiming  that  no  person  shall  come  armed,  nor 
any  tumultuous  proceeding  take  place ;  something  of  which  sort 
appears  to  have  obstructed  the  execution  of  the  first  writ.  It  is 
to  be  noticed  that  the  commons  are  not  so  much  as  named  in 
this  entry.***  But  several  provisions  were  made  by  statute  under 
the  Lancastrian  kings,  when  seats  in  Parliament  became  much 
more  an  object  of  competition  than  before,  to  check  the  partiality 
of  the  sheriffs  in  making  undue  returns.  One  act  (11  Henry  IV, 
c.  i)  gives  the  justices  of  assize  power  to  inquire  into  this  matter, 
and  inflicts  a  penalty  of  one  hundred  pounds  on  the  sheriff.  An- 
other (6  Henry  VI,  c.  4)  mitigates  the  rigour  of  the  former,  so  far 
as  to  permit  the  sheriff  or  the  knights  returned  by  him  to  traverse 
the  inquests  before  the  justices — ^that  is,  to  be  heard  in  their  own 
defence,  which,  it  seems,  had  not  been  permitted  to  them.  An- 
other (23  Henry  VI,  c.  14)  gives  an  additional  penalty  upon  false 
returns  to  the  party  aggrieved.  These  statutes  conspire  with 
many  other  testimonies  to  manifest  the  rising  importance  of 
the  House  of  Commons,  and  the  eagerness  with  which  gentle- 
men of  landed  estates  (whatever  might  be  the  case  in  petty  bor- 
i  oughs)  sought  for  a  share  in  the  national  representation. 

Whoever  may  have  been  the  origplnal  voters  for  county  repre- 
sentatives, the  first  statute  that  regulates  their  election,  so  far 
from  limiting  the  privilege  to  tenants  in  capite,  appears  to  place 
it  upon  a  very  large  and  democratical  foundation.  For  (as  I 
rather  conceive,  though  not  without  much  hesitation),  not  only 

^  GlanTil't  "  Reports/*  ibid.,  from  Pnmnc. 

«•  GlftiiTtl's  "  Reports."  ibid.,  and  "  Rot.  Pari.,*'  ▼ol.  iU,  p.  tap. 

#•••  Rot  ParV  vot  F,  p.  ^.  »  r   9^ 
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all  freeholders,  but  all  persons  whatever  present  at  the  county 
court,  were  declared,  or  rendered,  capable  of  voting  for  the  knight 
of  their  shire.  Such  at  least  seems  to  be  the  inference  from  the 
expressions  of  7  Henry  IV,  c.  15,  "  all  who  are  there  present,  as 
well  suitors  duly  summoned  for  that  cause  as  others."  *^®  And 
this  acquires  some  degree  of  confirmation  from  the  later  statute, 
8  Henry  VI,  c.  7,  which,  reciting  that  "  elections  of  knights  of 
shires  have  now  of  late  been  made  by  very  great,  outrageous,  and 
excessive  number  of  people  dwelling  within  the  same  counties, 
of  the  which  most  part  was  people  of  small  substance  and  of  no 
value,"  confines  the  elective  franchise  to  freeholders  of  lands  or 
tenements  to  the  value  of  forty  shillings. 

The  representation  of  towns  in  Parliament  was  founded  upon 
two  principles— of  consent  to  public  burdens,  and  of  advice  in 
public  measures,  especially  such  as  related  to  trade  and  ship- 
ping. Upon  both  these  accounts  it  was  natural  for  the  kings  who 
first  summoned  them  to  Parliament,  little  foreseeing  that  such 
half-emancipated  burghers  would  ever  clip  the  loftiest  plumes  of 
their  prerogative,  to  make  these  assemblies  numerous,  and  sum- 
mon members  from  every  town  of  consideration  in  the  kingdom. 
Thus  the  writ  of  23  Edward  I  directs  the  sheriffs  to  cause  depu- 
ties to  be  elected  to  a  general  council  from  every  city,  borough, 
and  trading  town.  And  although  the  last  words  are  omitted  in 
subsequent  writs,  yet  their  spirit  was  preserved,  many  towns 
having  constantly  returned  members  to  Parliament  by  regular 
summonses  from  the  sheriffs,  which  were  no  chartered  boroughs, 
nor  had  apparently  any  other  claim  than  their  populousness  or 
commerce.    These  are  now  called  boroughs  by  prescription.*^* 


*To  •  Prynnc's  "  Register,"  p.  187.  This 
hjrpothesis,  though  embraced  by  Prynne. 
is,  I  confess,  much  opposed  to  general 
opinion;  and  a  very  respectable  living 
writer  treats-  such  an  interpretation  of 
the  statute  7  H.  IV  as  chimerical.  The 
words  citea  in  the  text,  "  as  others," 
mean  only,  according  to  him,  suitora  not 
duly  summoned.  (Hevwood  on  "  Elec- 
tions," vol.  i,  p.  20.)  But,  as  I  presume, 
the  summons  to  freeholders  was  by  gen- 
eral proclamation;  so  that  it  is  not  easy 
to  perceive  what  difference  there  could 
be  between  summoned  and  unsummoned 
suitors.  And  if  the  words  are  supposed 
to  glance  at  the  private  summonses  to 
a  few  friends,  by  means  of  which  the 
sheriffs  were  accustomed  to  procure  a 
clandestine  election,  one  can  hardly  im- 
agine that  such  persons  would  be  styled 
"  duly  summoned."  It  is  not  unlikely, 
however,  that  these  large  expressions  were 
inadvertently  used,  and  that  they  led  to 
that  inundation  of  voters  without  property 
which  rendered  the  subsequent  act  of 
Henry  VI  necessary.  That  of  Henry  IV 
had  itself  been  occasioned  bv  an  opposite 
evil,  the  close  election  of  knights  by  a 
few  persons  in  the  name  of  the  county. 


Yet  the  consequence  of  the  statute  of 
Henry  IV  was  not  to  let  in  too  many 
votera,  or  to  render  elections  tumultuous, 
in  the  largest  of  English  counties,  what- 
ever it  might  be  in  others.  Prynne  has 
published  some  singular  sheriff's  in- 
dentures for  the  county  of  York,  all 
during  the  interval  between  the  acts  of 
Henry  IV  and  Henry  VI,  which  are 
sealed  by  a  few  persons  calling  them- 
selves the  attorneys  of  some  peers  and 
ladies,  who,  as  far  as  appears,  nad  solely 
returned  the  kniffhts  ot  that  shire.  (3 
Prynne,  p.  152.)  What  degree  of  weight 
these  anomalous  returns  ought  to  possess 
I  leave  to  the  reader. 

*"  The  majority  of  prescriptive  bor- 
oughs have  prescriptive  coxporations, 
which  carry  the  legal,  which  is  not  al- 
ways the  moral,  presumption  of  an  origi- 
nal charter.  But  "  many  boroughs  and 
towns  in  England  have  burgesses  by  pre- 
scription, that  never  were  incorporated." 
(Ch.  J.  Hobart  in  Dungannon  Case, 
Hobart's  "  Reports."  p.  15.)  And  Mr. 
Luders  thinks,  I  know  not  how  justly, 
that  in  the  a^e  of  Edward  I,  which  is 
most  to  our  immediate  purpose,  *'  there 
were  not  perhaps  thirty  corporations  in 
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Besides  these  respectable  towns,  there  were  some  of  a  less 
eminent  figure  which  had  writs  directed  to  them  as  ancient  de- 
mesnes of  the  crown.  During  times  of  arbitrary  taxation  the 
crown  had  set  tallages  alike  upon  its  chartered  boroughs  and 
upon  its  tenants  in  demesne.  When  parliamentary  consent  be- 
came indispensable,  the  free  tenants  in  ancient  demesne,  or  rather 
such  of  them  as  inhabited  some  particular  vills,  were  called  to 
Parliament  among  the  other  representatives  of  the  commons. 
They  are  usually  specified  distinctly  from  the  other  classes  of 
representatives  in  grants  of  subsidies  throughout  the  Parliaments 
of  the  first  and  second  Edwards,  till,  about  the  beginning  of  the 
third's  reign,  they  were  confounded  with  ordinary  burgesses.*^* 
This  is  the  foundation  of  that  particular  species  of  elective  fran- 
chise incident  'to  what  we  denominate  burgage  tenure;  which, 
however,  is  not  confined  to  the  ancient  demesne  of  the  crown.*^* 

The  proper  constituents,  therefore,  of  the  citizens  and  bur- 
gesses in  Parliament  appear  to  have  been:  i.  All  chartered  bor- 
oughs, whether  they  derived  their  privileges  from  the  crown  or 
from  a  mesne  lord,  as  several  in  Cornwall  did  from  Richard,  King 
of  the  Romans.*^*  2.  All  towns  which  were  the  ancient  or  the 
actual  demesne  of  the  crown.  3.  All  considerable  places,  though 
unincorporated,  which  could  afford  to  defray  the  expenses  of 
their  representatives,  and  had  a  notable  interest  in  the  public  wel- 
fare. But  no  Parliament  ever  perfectly  corresponded  with  this 
theory.  The  writ  was  addressed  in  general  terms  to  the  sheriff, 
requiring  him  to  cause  two  knights  to  be  elected  out  of  the  body 
of  the  county,  two  citizens  from  every  city,  and  two  burgesses 
fax)ra  every  borough.  It  rested  altogether  upon  him  to  determine 
what  towns  should  exercise  this  franchise;  and  it  is  really  in- 
credible, with  all  the  carelessness  and  ignorance  of  those  times, 
what  frauds  the  sheriffs  ventured  to  commit  in  executing  this 
trust.  Though  Parliaments  met  almost  every  year,  and  there 
could  be  no  mistake  in  so  notorious  a  fact,  it  was  the  continual 
practice  of  sheriffs  to  omit  boroughs  that  had  been  in  recent 
habit  of  electing  members,  and  to  return  upon  the  writ  that  there 
were  no  more  within  their  county.  Thus  in  the  twelfth  of  Edward 
III  the  sheriff  of  Wiltshire,  after  returning  two  citizens  for  Salis- 
bury, and  burgesses  for  two  boroughs,  concludes  with  these 

the  kingdom."  C  Reports  of  Elections/' 
voL  i,  p.  98.)  Bat  I  mtist  allow  that,  in 
^  ofmiion  of  many  sound  lawyers,  the 
repreaentatson  of  unchartered,  or  at  least 
■macorporated  boroughs,  was  rather  a 
real  prmlcge,  and  founded  upon  tenure, 
tltta  one  arising  out  of  their  share  in 
pablie  contributions.  (Ch.  J.  Holt  in 
Aabby  r.  White,  a  Ld.  Raymond.  9Si ; 
Hcywood  on  "  Borough  Elections,"  p. 
iL)  This  inquiry  is  very  obscure:  and 
pcrluna  the  more  so  because  the  learn- 
•C  raected  toward  it  has  more  frequent- 


ly been  that  of  advocates  pleading  for 
their  clients  than  of  unbiassea  antiquaries. 
If  this  be  kept  in  view,  the  lover  of  con- 
stitutional history  will  find  much  infor- 
mation in  several  of  the  reported  cases 
on  controverted  elections  ;  particularly 
those  of  Tewksbury  and  Liskeard,  in 
Peckweirs  "  Reports,"  vol.  i. 

*"  Brady  on  "Boroughs,"  pp.  75^  Bo, 
and  163.  Case  of  Tewksbury,  m  Peck- 
well's  *^  Reports,"  vol.  i,  p.  178. 

*"  Littleton,  s.  163,  163. 

«4  Brady,  p.  97. 
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words,  "  There  are  no  other  cities  or  boroughs  within  my  baili- 
wick." Yet,  in  fact,  eight  other  towns  had  sent  members  to  pre- 
ceding Parliaments.  So  in  the  sixth  of  Edward  II  the  sheriff  of 
Bucks  declared  that  he  had  no  borough  within  his  county  ex- 
cept Wycomb,  though  Wendover,  Agmondesham,  and  Marlow 
had  twice  made  returns  since  that  king's  accession.*^*  And  from 
this  cause  alone  it  has  happened  that  many  towns  called  bor- 
oughs, and  having  a  charter  and  constitution  as  such,  have  never 
returned  members  to  Parliament ;  some  of  which  are  now  among 
the  most  considerable  in  England,  as  Leeds,  Birmingham,  and 
Macclesfield.*^* 

It  has  been  suggested,  indeed,  by  Brady ,*^^  that  these  returns 
may  not  appear  so  false  and  collusive  if  we  suppose  the  sheriff 
to  mean  only  that  there  were  no  resident  burgesses  within  these 
boroughs  fit  to  be  returned,  or  that  the  expense  of  their  wages 
would  be  too  heavy  for  the  place  to  support.  And  no  doubt  the 
latter  plea,  whether  implied  or  not  in  the  return,  was  very  fre- 
quently an  inducement  to  the  sheriffs  to  spare  the  smaller  bor- 
oughs. The  wages  of  knights  were  four  shillings  a  day,  levied  on 
all  freeholders,  or  at  least  on  all  holding  by  knight-service,  within 
the  county.*^*    Those  of  burgesses  were  half  that  sum;*^*  but 


*"  Brady  on  "  Boroughs/*  p.  no;  3 
Prynne,  p.  231.  The  latter  even  ar^pes 
that  this  power  of  omitting  ancient 
boroughs  was  legally  Tested  in  the  sheriff 
before  the  fifth  of  Richard  II;  and 
though  the  lansuag^e  of  that  act  implies 
the  contrary  oT  this  position,  yet  it  is 
more  than  probable  that  most  of  our 
parliamentary  boroughs  by  prescription, 
especially  such  as  were  then  unincorpo- 
rated, are  indebted  for  their  pririleges  to 
the  exercise  of  the  sheriff's  discretion: 
not  founded  on  partiality,  which  would 
rather  have  led  him  to  omit  them,  but 
on  the  broad  principle  that  'they  were 
sufficiently  opulent  and  important  to 
send  representatives  to  Parliament. 

♦"Willis,  "Notitia  Parliamentaria," 
Tol.  i,  preface,  p.  35. 

♦"P.  117. 

*^*  It  is  a  perplexing  question  whether 
freeholders  in  socage  were  liable  to  con- 
tribute toward  the  wages  of  knishts; 
and  authorities  might  be  produced  on 
both  sides.  The  more  probable  supposi- 
tion is,  that  they  were  not  exempted. 
(See  the  various  petitions  relating  to  the 
payment  of  wages  in  Prynne's  fourth 
**  Register.")  This  is  not  unconnected  with 
the  question  as  to  their  right  of  suffrage. 
(See  p.  664  of  this  volume.)  Freeholders 
within  franchises  made  repeated  endeav- 
ours to  exempt  themselves  from  payment 
of  wages.  Tnus  in  9  H.  IV  it  was  set- 
tled by  Parliament  that,  to  put  an  end 
to  the  disputes  on  this  subject  between 
the  people  of  Cambridgeshire  and  those 
of  the  Isle  of  Ely,  the  latter  should  pay 
aoof.  and  be  quit  in  future  of  all  chaives 
on  that  account.    ("  Rot.  Pari./'  toL  iv, 


p.  383>)  Bv  this  means  the  inhabitante  of 
that  franchise  seem  to  have  purchased 
the  right  of  suffrage,  which  they  still 
enjoy,  though  not,  I  suppose,  suitors  to 
the  county  court.  In  most  other  fran- 
chises, and  in  many  cities  erected  into 
distinct  counties,  the  same  privilege  of 
voting  for  kniffhts  of  the  ^ire  is  practi- 
cally exercised;  but  whether  this  has 
not  proceeded  as  much  from  the  tendency 
of  returning  officers  and  of  Parliament 
to  favour  the  right  of  election  in  doubtful 
cases,  as  from  the  merits  of  their  pre- 
tensions, may  be  a  question. 

*^  The  wages  of  knights  and  burgesses 
were  first  reduced  to  this  certain  sum 
by  the  writs  De  levandis  expensis,  16  E. 
1 1,  (Prynne's  fourth  "  Register/'  p.  53.) 
These  were  issued  at  the  request  of  those 
who  had  served,  after  the  dissolution  of 
Parliament,  and  included  a  certain  num- 
ber of  days,  according  to  the  distance  of 
the  county  whence  they  came,  for  going 
and  returning.  It  appears  by  tiiese  that 
thirty-five  or  forty  miles  were  reckoned  s 
day's  journey;  which  may  correct  the 
exaggerated  notions  of  bad  roads  and 
tardjr  locomotion  that  are  sometimes  en- 
tertained. (See  Prynne's  fourth  '*  Regis- 
ter/' and  Willis's  "Notitia  ParlUmen- 
tana."  oassim.) 

The  latest  entries  of  writs  for  expenses 
in  the  close  rolls  are  of  a  H.  v.;  but 
they  may  be  proved  to  have  issued  much 
longer;  and  Prynne  traces  ^em  to  the 
end  of  Henry  VIII's  reign,  p  49$. 
Without  the  formality  of  this  writ  a  very 
few  instances  of  towns  remunerating 
their  burgesses  for  attendance  in  Parlia- 
ment  are   known   to   have   occurred   la 
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even  this  pittance  was  raised  with  reluctance  and  difficulty  from 
miserable  burghers,  little  solicitous  about  political  franchises. 
Poverty,  indeed,  seems  to  have  been  accepted  as  a  legal  excuse. 
In  6  Edward  II  the  sheriff  of  Northumberland  returns  to  the 
writ  of  summons  that  all  his  knights  are  not  sufficient  to  protect 
the  county ;  and  in  the  i  Edward  III  that  they  were  too  much 
ravaged  by  their  enemies  to  send  any  members  to  Parliament.*** 
The  sheriffs  of  Lancashire,  after  several  returns  that  they  had 
no  boroughs  within  their  county,  though  Wig^n,  Liverpool,  and 
Preston  were  such,  alleged  at  length  that  none  ought  to  be  called 
upon  on  account  of  their  poverty.  This  return  was  constantly 
made,  from  36  Edward  III  to  the  reign  of  Henry  VI.**^ 

The  elective  franchise  was  deemed  by  the  boroughs  no  privi- 
lege or  blessing,  but  rather,  during  the  chief  part  of  this  period, 
an  intolerable  grievance.  Where  they  could  not  persuade  the 
sheriff  to  omit  sending  his  writ  to  them,  they  set  it  at  defiance 
by  sending  no  return.  And  this  seldom  failed  to  succeed,  so  that, 
after  one  or  two  refusals  to  comply,  which  brought  no  punish- 
ment upon  them,  they  were  left  in  quiet  enjoyment  of  their  insig- 
nificance. The  town  of  Torrington,  in  Devonshire,  went  further, 
and  obtained  a  charter  of  exemption  from  sending  burgesses, 
grounded  upon  what  the  charter  asserts  to  appear  on  the  rolls 
of  chancery,  that  it  had  never  been  represented  before  the  21 
Edward  III.  This  is  absolutely  false,  and  is  a  proof  how  little  we 
can  rely  upon  the  veracity  of  records,  Torrington  having  made 
not  less  than  twenty-two  returns  before  that  time.  It  is  curious 
that  in  spite  of  this  charter  the  town  sent  members  to  the  two 
ensuing  Parliaments,  and  then  ceased  forever.*'*  Richard  II  gave 
the  inhabitants  of  Colchester  a  dispensation  from  returning  bur- 
gesses for  five  years,  in  consideration  of  the  expenses  they  had 
incurred  in  fortifjring  the  town."*  But  this  immunity,  from  what- 
ever reason,  was  not  regarded,  Colchester  having  continued  to 
make  returns  as  before. 

The  partiality  of  sheriffs  in  leaving  out  boroughs,  which  were 
accustomed  in  old  time  to  come  to  the  Parliament,  was  repressed, 
as  far  as  law  could  repress  it,  by  a  statute  of  Richard  II,  which 
imposed  a  fine  on  them  for  such  neglect,  and  upon  any  member 
of  Parliament  who  should  absent  himself  from  his  duty.***  But 
it  is,  I  think,  highly  probable  that  a  great  part  of  those  who  were 
dected  from  the  boroughs  did  not  trouble  themselves  with  at- 
tendance in  Parliament.    The  sheriff  even  found  it  necessary  to 

iMer  thBCt.    Andrew  Marvel  it  common*  quoted   in   proof  of  this   is   not  precise 

ly  said  to  hare   been   the  last  who   re-  enough  to  support  so  unlikely  a  fact. 

ccivcd  thia  bonourable  salary.    A  modem  ***  3  Prynne,  p.  165. 

Wok  aaacrts    that    wages   were   paid    in  **^4  Prynne,  p.  317. 

•sac  Comiah   boroughs   as  late  as  the  ***  4  Prynne,  p.  310. 

tUrtccsth    century.      Lvsons's    "  Com-  «**  3  Prynne,  p.  241. 

nS,"  pnfaee»  pw  joodi;  out  the  pusMge  ^5  R.  II,  tut  u«  c  4, 
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take  sureties  for  their  execution  of  so  burdensome  a  duty,  whose 
names  it  was  usual,  down  to  the  end  of  the  fifteenth  century,  to 
indorse  upon  the  writ,  along  with  those  of  the  elected.***  This 
expedient  is  not  likely  to  have  been  very  successful ;  and  the 
small  number,  comparatively  speaking,  of  writs  for  expenses  of 
members  for  boroughs,  which  have  been  published  by  Prynne, 
while  those  for  the  knights  of  shires  are  almost  complete,  leads 
to  a  strong  presumption  that  their  attendance  was  very  defective. 
This  statute  of  Richard  II  produced  no  sensible  effect. 

By  what  persons  the  election  of  burgesses  was  usually  made 
is  a  question  of  great  obscurity,  which  is  still  occasionally  de- 
bated before  committees  of  Parliament.  It  appears  to  have  been 
the  common  practice  for  a  very  few  of  the  principal  members 
of  the  corporation  to  make  the  election  in  the  county  court,  and 
their  names,  as  actual  electors,  are  generally  returned  upon  the 
writ  by  the  sheriff.*®'  But  we  can  not  surely  be  warranted  by 
this  to  infer  that  they  acted  in  any  other  capacity  than  as  depu- 
ties of  the  whole  body,  and  indeed  it  is  frequently  expressed  that 
they  chose  such  and  such  persons  by  the  assent  of  the  com- 
munity ;  *®^  by  which  word,  in  an  ancient  corporate  borough,  it 
seems  natural  to  understand  the  freemen  participating  in  its  gen- 
eral franchises,  rather  than  the  ruling  body,  which,  in  many  in- 
stances, at  present,  and  always  perhaps  in  the  earliest  age  of  cor- 
porations, derived  its  authority  by  delegation  from  the  rest.  The 
consent,  however,  of  the  inferior  freemen  we  may  easily  believe  to 
have  been  merely  nominal ;  and,  from  being  nominal,  it  would  in 
many  places  come  by  degrees  not  to  be  required  at  all ;  the  cor- 
poration, specially  so  denominated,  or  municipal  government, 
acquiring  by  length  of  usage  an  exclusive  privilege  in  election  of 
members  of  Parliament,  as  they  did  in  local  administration.  This, 
at  least,  appears  to  me  a  more  probable  hypothesis  than  that  of 
Dr.  Brady,  who  limits  the  original  right  of  election  in  all  corporate 
boroughs  to  the  aldermen  or  other  capital  burgesses.*'® 


*"  Luders's  "  Reports."  vol.  i,  p.  15. 
Sometimes  an  elected  burgess  absolutely 
refused  to  go  to  Parliament,  and  drove 
his  constituents  to  a  fresh  choice.  (3 
Prynne,  p.  277.) 

**3  Prynne,  p.  253. 

**^3  Prynne,  p.  257,  de  assensu  totius 
communitatis  praedictae  elegerunt  R.  W. ; 
so  in  several  other  instances  quoted  in 
the  ensuing  pages. 

*"  Brady  on  "  Boroughs,"  p.  xm,  etc. 
Mr.  Allen,  than  whom  no  one  of  equal 
learning  was  ever  less  inclined  to  de- 
preciate popular  rights,  inclines  more 
than  we  should  expect  to  the  school  of 
Brady  in  this  point  "  There  is  reason 
to  believe  that  originally  the  ri^ht  of 
election  in  boroughs  was  vested  in  the 
governing  part  of  these  communities,  or 
in  a  select  portion  of  the  burgesses;  and 
tlu^   in   the  progrtw  of  the   House  of 


Commons  to  power  and  importance,  the 
tendency  has  oeen  in  general  to  render 
the  elections  more  popular.  It  is  certain 
that  for  many  years  burgesses  were 
elected  in  the  county  courts,  and  appar- 
ently by  delegates  from  the  boroughs, 
who  were  authorized  by  their  fellow- 
burgesses  to  elect  representatives  for 
them  in  Parliament.  In  the  reigns  of 
James  I  and  Charles  I,  when  popular 
principles  were  in  their  greatest  vigour, 
there  was  a  strong  disposition  in  the 
House  of  Commons  to  extend  the  right 
of  suffrage  in  boroughs,  and  in  manv 
instances  these  efforts  were  crowned  with 
success."  ("  Edin.  Rev.,"  xxviii,  145.)  But 
an  election  by  delegates  chosen  for  that 

Surpose  by  the  burgesses  at  large  is  very 
ifferent  from  one  by  the  governing  part 
of  the  communitv.  Even  in  the  Utter 
case,   however,    this   part   had   generally 
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The  members  of  the  House  of  Commons,  from  this  occa- 
sional disuse  of  ancient  boroughs  as  well  as  from  the  creation  of 
new  ones,  underwent  some  fluctuation  during  the  period  subject 
to  our  review.     Two  hundred  citizens  and  burgesses  sat  in  the 
Parliament  held  by  Edward  I  in  his  twenty-third  year,  the  earliest 
qx)ch  of  acknowledged  representation.     But  in  the  reigns  of 
Edward  III  and  his  three  successors  about  ninety  places,  on  an 
average,  returned  members,  so  that  we  may  reckon  this  part 
of  the  commons  at  one  hundred  and  eighty."*    These,  if  regular 
in  their  duties,  might  appear  an  overbalance  for  the  seventy-four 
knights  who  sat  with  them.    But  the  dignity  of  ancient  lineage, 
territorial  wealth,  and  military  character,  in  times  when  the  feudal 
spirit  was  hardly  extinct  and  that  of  chivalry  at  its  height,  made 
these  burghers  veil  their  heads  to  the  landed  aristocracy.     It  is 
pretty  manifest  that  the  knights,  though  doubtless  with  some  sup- 
port from  the  representatives  of  towns,  sustained  the  chief  brunt 
of  battle  against  the  crown.    The  rule  and  intention  of  our  old 
constitution  was,  that  each  county,  city,  or  borough  should  elect 
deputies  out  of  its  own  body,  resident  among  themselves,  and 
consequently  acquainted  with  their  necessities  and  grievances.*** 
It  would  be  very  interesting  to  discover  at  what  time,  and  by  what 
degrees,  the  practice  of  election  swerved  from  this  strictness. 
But  I  have  not  been  able  to  trace  many  steps  of  the  transition. 
The  number  of  practising  lawyers  who  sat  in  Parliament,  of  which 
there  are  several  complaints,  seem  to  afford  an  inference  that  it 
had  begun  in  the  reign  of  Edward  III.    Besides  several  petitions 
of  the  commons  that  none  but  knights  or  reputable  squires  should 
be  returned  for  shires,  an  ordinance  was  made  in  the  forty-sixth 
of  his  reig^  that  no  lawyer  practising  in  the  king's  court,  nor 
sheriflF  during  his  shrievalty,  be  returned  knight  for  a  county; 
because  these  lawyers  put  forward  many  petitions  in  the  name  of 
the  commons  which  only  concerned  their  clients.**^    This  prob- 
ably was  truly  alleged,  as  we  may  guess  from  the  vast  number  of 
proposals  for  changing  the  course  of  legal  process  which  fill  the 
rolls  during  this  reign.     It  is  not  to  be  doubted,  however,  that 
many  practising  lawyers  were  men  of  landed  estate  in  their  re- 
spective counties. 

An  act  in  the  first  year  of  Henry  V  directs  that  none  be  chosen 


been  cboten,  at  a  greater  or  less  interval 
of  time,  by  the  entire  bodv.  Some- 
tiau»^  indeed,  corporations  fell  into  self- 
dection  and  became  close. 

•  Willis,  "  Notitia  Parliamentaria," 
»oL  iii,  p.  06,  etc. ;  3  Prynne,  p.  224,  etc 

«*In  4  Edw.  It  the  sherii!  of  Rutland 
■sde  this  return :  "  Eligi  feci  in  pleno 
eoaiitatii,  loco  dnornm  militum,  eo  quod 
ttifites  non  sunt  in  hoc  comitatu  com- 
OKnntea,  duos  homines  de  comitatu 
Itadsnd,  de  discretsoribus  et  ad  labor- 
^'       potcotioritraa,"  etc,  3  Prynne,  p. 


170.  But  this  deficiency  of  actual 
knifl^ts  soon  became  very  common.  In 
19  E.  II  there  were  twenty-eight  mem- 
bers returned  from  shires  who  were  not 
knights^nd  but  twenty-seven  who  were 
such.  The  former  had  at  this  time  only 
two  shillings  or  three  shillings  a  day  for 
their  wages,  while  the  real  knights  had 
four  shillings.  (4  Prynne,  pp.  53,  74.) 
But  in  the  next  reign  their  wages  were 
put  on  a  level. 

«•»  "  Rot  Pari.,"  vol,  i\,  p.  ^v^. 
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knights,  citizens,  or  burgesses  who  are  not  resident  within  the 
place  for  which  they  are  returned  on  the  day  of  the  date  of  the 
writ.***  This  statute  apparently  indicates  a  point  of  time  when 
the  deviation  from  the  line  of  law  was  frequent  enough  to  attract 
notice,  and  yet  not  so  established  as  to  pass  for  an  unavoidable 
irregularity.  It  proceeded,  however,  from  great  and  general 
causes,  which  new  laws,  in  this  instance  very  fortunately,  are 
utterly  incompetent  to  withstand.  There  can  not  be  a  more 
apposite  proof  of  the  inefHcacy  of  human  institutions  to  struggle 
against  the  steady  course  of  events  than  this  unlucky  statute  of 
Henry  V,  which  is  almost  a  solitary  instance  in  the  law  of  Eng- 
land wherein  the  principle  of  desuetude  has  been  avowedly  set 
up  against  an  unrepealed  enactment.  I  am  not  aware,  at  least,  of 
any  other,  which  not  only  the  House  of  Commons,  but  the  Court 
of  King's  Bench,  has  deemed  itself  at  liberty  to  declare  unfit  to 
be  observed.***  Even  at  the  time  when  it  was  enacted,  the  law 
had  probably,  as  such,  very  little  effect.  But  still  the  plurality 
of  elections  were  made  according  to  ancient  usage,  as  well  as 
statute,  out  of  the  constituent  body.  The  contrary  instances  were 
exceptions  to  the  rule ;  but  exceptions  increasing  continually,  till 
they  subverted  the  rule  itself.  Prynne  has  remarked  that  we 
chiefly  find  Cornish  surnames  among  the  representatives  of  Corn- 
wall, and  those  of  northern  families  among  the  returns  from  the 
north.  Nor  do  the  members  for  shires  and  towns  seem  to  have 
been  much  interchanged ;  the  names  of  the  former  belonging  to 
the  most  ancient  families,  while  those  of  the  latter  have  a  more 
plebeian  cast.***  In  the  reign  of  Edward  IV,  and  not  before, 
a  very  few  of  the  burgesses  bear  the  addition  of  esquire  in  the 
returns,  which  became  universal  in  the  middle  of  the  succeeding 
century.*** 

Even  county  elections  seem  in  general,  at  least  in  the  four- 
teenth century,  to  have  been  ill  attended  and  left  to  the  influence 
of  a  few  powerful  and  active  persons.  A  petitioner  against  an 
undue  return  in  the  twelfth  of  Edward  II  complains  that,  whereas 
he  had  been  chosen  knight  for  Devon  by  Sir  William  Martin, 
Bishop  of  Exeter,  with  the  consent  of  the  county,  yet  the  sheriff 

«"  "  Rot.  Pari./'  I  H.  V,  c.  x. 

^  See  the  case  of  Dublin  UniTersity 
in  the  first  Tolume  of  Peckwell't  "  Re- 
ports "  of  contested  elections.  (Note  D. 
p.  53.)  The  statute  itself  was  repealea 
by  14  G.  III.  c  A 

••By  a$  H.  VI,  c  15,  none  but  gen- 
tlemen bom,  ffenerosi  a  nativitate»  are 
capable  of  sitting  in  Parliament  as 
knights  of  counties;  an  election  was  set 
aside,  39  H.  VI,  because  the  person  re- 
turned was  not  of  gentle  birth.  Prynne's 
third  "  Register,"  p.  161. 

*~  Willis,  "Notitia  Parliamentaria." 
Prynne's  fourth  "  Register,"  p.  1184.  A 
letter  in  that  authentic  and  interesting 


accession  to  our  knowledge  of  ancient 
times,  the  Paston  collection,  shows  that 
eager  canvass  was  sometimes  made  by 
country  gentlemen  in  Edward  IV's  reign 
to  represent  boroughs.  This  letter 
throws  light  at  the  same  time  on  the 
creation  or  rcTival  of  boroughs.  The 
writer  tells  Sir  John  Paston,  "if  ye  miss 
to  be  burgess  of  Maiden,  and  my  lord 
chamberlain  will,  ye  may  be  in  another 

glace:  there  be  a  dozen  towns  in  Eng- 
md  that  choose  no  burgess,  whidi  ou^t 
to  do  it;  ye  may  be  set  in  for  one  of 
those  towns  an*  ye  be  frimdcd."  Tbii 
was  in  1472,  toI.  li,  p.  107. 
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had  returned  ainother.**'  In  several  indentures  of  a  much  later 
date  a  few  persons  only  seem  to  have  been  concerned  in  the  elec- 
tion, though  the  assent  of  the  community  be  expressed.**^  These 
irregularities,  which  it  would  be  exceedingly  erroneous  to  con- 
vert, with  Hume,  into  lawful  customs,  resulted  from  the  abuses 
of  the  sherifTs  pow^r,  which,  when  Parliament  sat  only  for  a  few 
weeks  with  its  hands  full  of  business,  were  almost  sure  to  escape 
with  impunity.  They  were  sometimes  also  countenanced,  or 
rather  instigated,  by  the  crown,  which,  having  recovered  in  Ed- 
ward IPs  reig^  the  prerogative  of  naming  the  sheriffs,  surren- 
dered by  an  act  of  his  father ,*••  filled  that  office  with  its  creatures, 
and  constantly  disregarded  the  statute  forbidding  their  continu- 
ance beyond  a  year.  Without  searching  for  every  passage  that 
might  illustrate  the  interference  of  the  crown  in  elections,  I  will 
mention  two  or  three  leading  instances.  When  Richard  II  was 
meditating  to  overturn  the  famous  commission  of  reform,  he  sent 
for  some  of  the  sheriflFs,  and  required  them  to  permit  no  knight 
or  burgess  to  be  elected  to  the  next  Parliament  without  the  ap- 
probation of  the  king  and  his  council.  The  sheriffs  replied  that 
the  commons  would  maintain  their  ancient  privilege  of  electing 
their  own  representatives.***  The  Parliament  of  1397,  which  at- 
tainted his  enemies  and  left  the  constitution  at  his  mercy,  was 
chosen,  as  we  are  told,  by  dint  of  intimidation  and  influence.*** 
Thus  also  that  of  Henry  VI,  held  at  Coventry  in  1460,  wherein 
the  Duke  of  York  and  his  party  were  attainted,  is  said  to  have 
been  unduly  returned  by  the  like  means.  This  is  rendered  prob- 
able by  a  petition  presented  to  it  by  the  sheriffs,  praying  in- 
demnity for  all  which  they  had  done  in  relation  thereto  contrary 
to  law.***  An  act  passed  according  to  their  prayer,  and  in  con- 
firmation of  elections.  A  few  years  before,  in  1455,  a  singular 
letter  under  the  king's  signet  is  addressed  to  the  sheriffs,  reciting 
that  "  we  be  enfourmed  there  is  busy  labour  made  in  sondry 
wises  by  certaine  persons  for  the  chesyng  of  the  said  knights, 
...  of  which  labour  we  marvaille  greatly,  insomuche  as  it  is 
nothing  to  the  honour  of  the  laborers,  but  ayenst  their  worship ; 
it  is  also  ayenst  the  lawes  of  the  lande,"  with  more  to  that  effect, 
and  enjoining  the  sheriff  to  let  elections  be  free  and  the  peace 
kept.***  There  was  certainly  no  reason  to  wonder  that  a  Parlia- 
ment, which  was  to  shift  the  virtual  sovereignty  of  the  kingdom 

••GlaiiTil't    "Reports   of    Elections/'  «^"Vita  Ricardi  II."  p.  85. 

*^  1774*  Introductioii,  p.  xit  *^  Otterbourne,    p.    191.     He   says   of 

^  Prynne's  third  '*  Register/'  p.  171.  the   knights   returned   on   this   occasion, 

***sB  E.  I.  c  8;  0  E.  II.     It  is  said  that  they  were  not  elected  per  communi- 

(hat  the  sheriff  was  dected  by  the  people  tatem,    ut    mos    exigit,    sea    per    regiam 

«l  his  connty  In  the  Anglo-Saxon  period;  voluntatem. 

as  iastance  of   this,  however,  according  mi  Prynne's     second     **  Register/'     p. 

to  Lord  Littleton,  occurs  after  the  Con-  141;  "  Rot.  Pari./*  vol.  v,  p.  3^. 

Shrievalties  were  commonly  sold  "«*  Prynne's  second  "  Register/'  pa^^ 


6y  the  Norm*n  kings.    ("  Hist,  of  Henry       450. 


▼oL  is,  IK  931*) 
44 


6C6 


MALLAM*S  MIDDLE  AGES 


i 


into  the  hands  of  one  whose  claims  were  Known  to  extend  much 
further,  should  be  the  object  of  tolerably  warm  contests.  Thus 
in  the  Paston  letters  we  find  several  proofs  of  the  importance 
attached  to  parliamentary  elections  by  the  highest  nobility.*®* 

The  House  of  Lords,  as  we  left  it  in  the  reign  of  Henry  IH, 
was  entirely  composed  of  such  persons  holding  lands  by  barony 
as  were  summoned  by  particular  writ  of  Parliament.***  Tenure 
and  summons  were  both  essential  at  this  time  in  order  to  render 
any  one  a  lord  of  Parliament — ^the  first  by  the  ancient  constitu- 
tion of  our  feudal  monarchy  from  the  conquest,  the  second  by 
some  regulation  or  usage  of  doubtful  origin,  which  was  thor- 
oughly established  before  the  conclusion  of  Henry  HFs  reign. 
This  produced,  of  course,  a  very  marked  difference  between  the 
greater  and  the  lesser  or  unparliamentary  barons.  The  tenure 
of  the  latter,  however,  still  subsisted,  and,  though  too  inconsider- 
able to  be  members  of  the  legislature,  they  paid  relief  as  barons, 
they  might  be  challenged  on  juries,  and,  as  I  presume,  by  parity 
of  reasoning,  were  entitled  to  trial  by  their  peerage.  These 
lower  barons,  or,  more  commonly,  tenants  by  parcels  of  baro- 
nies,*®* may  be  dimly  traced  to  the  latter  years  of  Edward  HI.*®* 
But  many  of  them  were  successively  summoned  to  Parliament, 
and  thus  recovered  the  former  lustre  of  their  rank,  while  the  rest 
fell  gradually  into  the  station  of  commoners,  as  tenants  by  simple 
knight-service. 

As  tenure  without  summons  did  not  entitle  any  one  to  the 
privileges  of  a  lord  of  Parliament,  so  no  spiritual  person  at  least 
ought  to  have  been  summoned  without  baronial  tenure.  The 
Prior  of  St.  James  at  Northampton,  having  been  summoned  in  the 
twelfth  of  Edward  H,  was  discharged  upon  his  petition,  because 
he  held  nothing  of  the  king  by  barony,  but  only  in  frankalmoign. 

■"Vol.  i,  pp.  96.  98;  ▼ol.  ii.  pp.  99. 
xos;  voL  ii,  p.  243. 

*^  Upon  this  dry  and  obscure  subject 
of  inquiry,  the  nature  and  constitution 
of  the  House  of  Lords  during  this  period, 
I  have  been  much  indebted  to  the  first 
part  of  Prynne's  "  Register,"  and  to 
West's  "  Inquiry  into  the  Manner  of 
Creating  Peers  *';  which,  though  written 
with  a  party^  motive,  to  serve  the  minis* 
try  of  1719,  in  the  peerage  bill,  deserves, 
for  the  perspicuity  of  the  method  ana 
style,  to  oe  reckoned  among  the  best  of 
our  constitutional  dissertations. 

*"  Baronies  were  often  divided  by  de* 
scent  amonjir  females  into  many  parts, 
each  retainmg  its  character  as  a  frac- 
tional member  of  a  barony.  The  tenants 
in  such  case  were  said  to  hold  of  the 
king  by  the  third,  fourth,  or  twentieth 
part  of  a  barony,  and  did  service  or  paid 
relief  in  such  proportion. 

•••  Madox,  "^  Baronia  Anglica,*'  pp.  4a 
suid  58;  West's  "Inquiry,"  pp.  28,  31. 
That  a  baron  could  only  oe  tried  by  his 
fellow-barons  was  probably  a  rule  as  old 


as  the  trial  per  pais  of  a  commoner.  In 
4  £.  Ill,  Sir  Simon  Bereford  having 
been  accused  before  the  lords  in  Parlia- 
ment of  aiding  and  advising  Mortimer  in 
his  treasons,  they  declared  with  one 
voice  that  he  was  not  their  peer:  where- 
fore they  were  not  bound  to  judge  him 
as  a  peer  of  the  land;  but  inasmuch  as 
it  was  notorious  that  he  had  been  con- 
cerned in  usurpation  of  royal  powers  and 
murder  of  the  liege  lord  (as  they  styled 
Edward  II),  the  lords,  as  judges  of 
Parliament,  by  assent  of  the  kinjg  m  Par- 
liament, awarded  and  adjudgea  him  to 
be  hanged.  A  like  sentence  with  a  like 
protestation  was  paased  on  Mautravers 
and  Goumay.  There  is  a  very  remark- 
able anomaly  in  the  case  of  Lord  Berk- 
ley, who,  though  undoubtedly  a  baron, 
his  ancestors  naving  been  summoned 
from  the  earliest  date  of  writs,  put  him- 
self on  his  trial  in  Parliament,  by  twelve 
knights  of  the  county  of  Qoucester. 
("  Rot  Pari.'*  vol.  ii,  p.  53;  Rymer,  tome 
•V.  p.  734.) 
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The  Prior  of  Bridlington,  after  frequent  summonses,  was  finally 
left  out,  with  an  entry  made  in  the  roll  that  he  held  nothing  of 
the  king.  The  Abbot  of  Leicester  had  been  called  to  fifty  Par- 
liaments; yet,  in  25  Edward  III,  he  obtained  a  charter  of  per- 
petual exemption,  reciting  that  he  held  no  lands  or  tenements 
of  the  crown  by  barony  or  any  such  service  as  bound  him 
to  attend  Parliaments  or  councils.*^®^  But  great  irregularities  pre- 
vailed in  the  rolls  of  chancery,  from  which  the  writs  to  spiritual 
and  temporal  peers  were  taken,  arising  in  part,  perhaps,  from 
negligence,  in  part  from  wilful  perversion ;  so  that  many  abbots 
and  priors,  who  like  these  had  no  baronial  tenure,  were  sum- 
moned at  times  and  subsequently  omitted,  of  whose  actual  ex- 
emption we  have  no  record.  Out  of  one  hundred  and  twenty-two 
abbots  and  forty-one  priors  who  at  some  time  or  other  sat  in 
Parliament,  but  twenty-five  of  the  former  and  two  of  the  latter 
were  constantly  summoned :  the  names  of  forty  occur  only  once, 
and  those  of  thirty-six  others  not  more  than  five  times.^®*  Their 
want  of  baronial  tenure,  in  all  probability,  prevented  the  repeti- 
tion of  writs  which  accident  or  occasion  had  caused  to  issue.'®* 

The  ancient  temporal  peers  are  supposed  to  have  been  inter- 
mingled with  persons  who  held  nothing  of  the  crown  by  barony, 
but  attended  in  Parliament  solely  by  virtue  of  the  king's  pre- 
rogative exercised  in  the  writ  of  summons.*^*®  These  have  been 
called  barons  by  writ ;  and  it  seems  to  be  denied  by  no  one  that, 
at  least  under  the  first  three  Edwards,  there  were  some  of  this 
description  in  Parliament.  But  after  all  the  labours  of  Dugdale 
and  others  in  tracing  the  genealogies  of  our  ancient  aristocracy, 
it  is  a  problem  of  much  difficulty  to  distinguish  these  from  the 
territorial  barons.  As  the  latter  honours  descended  to  female 
heirs,  they  passed  into  new  families  and  new  names,  so  that  we 
can  hardly  decide  of  one  summoned  for  the  first  time  to  Parlia- 
ment that  he  did  not  inherit  the  possession  of  a  feudal  barony. 
Husbandis  of  baronial  heiresses  were  frequently  summoned  in 
their  wives'  right,  but  by  their  own  names.    They  even  sat  after 


■*  Pnmnc,  p.  14a,  etc ;  Wett's  "  In- 
qmnr. 

•••Pfynnc,  p.  141- 

**  It  it  worthy  of  obsenration  that  the 
tpiritual  peers  summoned  to  Parliament 
were  in  general  considerably  more  nu- 
merous than  the  temporal.  (Prynne,  p. 
114.)  This  appears,  among  other  causes, 
to  have  saved  the  Church  from  that 
■weeping  reformation  of  its  wealth,  and 
perhaps  of  its  doctrines,  which  the  com- 
mons were  thoroughly  inclined  to  make 
nader  Richard  II  and  Henry  IV.  Thus 
^  reduction  of  the  spiritual  lords  by 
^  dissolution  of  monasteries  was  indis- 
peasablr  required  to  bring  the  eccle- 
siastical order  into  due  subjection  to  the 
Mate. 

"**  Perhaps  it  csn  hardly  be  said  that 


the  king's  prerogative  compelled  the 
party  summoned,  not  being  a  tenant  bv 
barony,  to  take  his  seat.  But  though 
several  spiritual  persons  appear  to  have 
been  discharged  from  attendance  on  ac- 
count of  their  holding  nothing  by  barony, 
as  has  been  justly  observed,  yet  there  is, 
I  believe,  no  instance  of  any  layman's 
making  such  an  application.  The  terms 
of  the  ancient  writ  of  summons,  however, 
in  fide  et  homagio  quibus  nobis  tenemini, 
afford  a  presumption  that  a  feudal  tenure 
was,  in  construction  of  law,  the  basis  of 
every  lord's  attendance  in  Parliament. 
This  form  was  not  finally  changed  to  the 
present,  in  fide  et  ligeantia,  till  the  forty- 
sixth  of  Edw.  III.  (Prynne's  first  "  Reg- 
ister,"  p.  ao6.) 
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the  death  of  their  wives,  as  tenants  by  the  courtesy.*"  Again, 
as  lands,  though  not  the  subject  of  frequent  transfer,  were,  espe- 
cially before  the  statute  de  donis,  not  inalienable,  we  can  not 
positively  assume  that  all  the  right  heirs  of  original  barons  had 
preserved  those  estates  upon  which  their  barony  had  depended.*" 
If  we  judge,  however,  by  the  lists  of  those  summoned,  according 
to  the  best  means  in  our  power,  it  will  appear,  according  at  least 
to  one  of  our  most  learned  investigators  of  this  subject,  that  the 
regular  barons  by  tenure  were  all  along  very  far  more  numerous 
than  those  called  by  writ ;  and  that  from  the  end  of  Edward  Ill's 
reign  no  spiritual  persons,  and  few,  if  any,  laymen,  except  peers 
created  by  patent,  were  summoned  to  Parliament  who  did  not 
hold  territorial  baronies.*^* 

With  respect  to  those  who  were  indebted  for  their  seats  among 
the  lords  to  the  king's  writ,  there  are  two  material  questions: 
whether  they  acquired  an  hereditary  nobility  by  virtue  of  the 
writ ;  and,  if  this  be  determined  against  them,  whether  they  had 
a  decisive  or  merely  a  deliberative  voice  in  the  House.  Now, 
for  the  first  question,  it  seems  that,  if  the  writ  of  summons  con- 
ferred an  estate  of  inheritance,  it  must  have  done  so  either  by 
virtue  of  its  terms  or  by  established  construction  and  precedent. 
But  the  writ  contains  no  words  by  which  such  an  estate  can  in 
law  be  limited;  it  summons  the  persons  addressed  to  attend  in 
Parliament  in  order  to  give  his  advice  on  the  public  business, 
but  by  no  means  implies  that  this  advice  will  be  required  of  his 
heirs,  or  even  of  himself  on  any  other  occasion.  The  strongest 
expression  is  "  vobiscum  et  caeteris  praelatis,  magnatibus  et  pro- 
ceribus,"  which  appears  to  place  the  party  on  a  sort  of  level  with 
the  peers.  But  the  words  magnates  and  proceres  are  used  very 
largely  in  ancient  language,  and,  down  to  the  time  of  Edward  III, 
comprehend  the  king's  ordinary  council,  as  well  as  his  barons. 
Nor  can  these,  at  any  rate,  be  construed  to  pass  an  inheritance, 
which  in  the  grant  of  a  private  person,  much  more  of  a  king, 
would  require  express  words  of  limitation.  In  a  single  instance, 
the  writ  of  summons  to  Sir  Henry  de  Bromflete  (27  Henry  VI), 
we  find  these  remarkable  words :  Volumus  enim  vos  et  haeredes 
vestros  masculos  de  corpore  vestro  legitime  exeuntes  barones  de 
Vescy  existere.  But  this  Sir  Henry  de  Bromflete  was  the  lineal 
heir  of  the  ancient  barony  De  Vesci.***    And  if  it  were  true  that 


■"  Co11ins*s  **  Proceedings  on  Qaims 
of  Baronies,"  pp.  24  and  jy. 

•"  Prynne  speaks  of  ^*  the  alienation 
of  baronies  by  sale,  gift,  or  marriage, 
after  which  tne  new  purchasers  were 
summoned  instead,"  as  if  it  frequentlr 
happened.  (First  "  Register,"  p.  339.) 
And  several  instances  are  mentioned  in 
the  Abergavenny  case  ("  Collins*s  "  Pro- 
ceedings, p.  113)  where,  land  baronies 
hMvmg  been  entailed  by  the  owners  on 


their  heirs  male,  the  heirs  general  have 
been  excluded  from  inheriting  the  dignity. 

•"  Prynne's  first  "  Register,"  p.  337. 
This  must  be  understood  to  mean  that 
no  new  families  were  summoned;  for  the 
descendants  of  some  who  are  not  sup- 
posed  to  have  held  land  baronies  may 
constantly  be  found  in  later  lists.  [Note 
IX.l 

•^♦West's  "Inquiry."  Prvnne,  who 
takes   rather  lower   ground   tnan   WesU 
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the  writ  of  summons  conveyed  a  barony  of  itself,  there  seems 
no  occasion  to  have  introduced  these  extraordinary  words  of  cre- 
ation or  revival.  Indeed,  there  is  less  necessity  to  urge  these 
arguments  from  the  nature  of  the  writ,  because  the  modem 
doctrine,  which  is  entirely  opposite  to  what  has  here  been  sug- 
gested, asserts  that  no  one  is  ennobled  by  the  mere  summons 
unless  he  has  rendered  it  operative  by  taking  his  seat  in  Parlia- 
ment, distinguishing  it  in  this  from  a  patent  of  peerage,  which 
requires  no  act  of  the  party  for  its  completion.*^*  But  this  dis- 
tinction could  be  supported  by  nothing  except  long  usag^.  If, 
however,  we  recur  to  the  practice  of  former  times,  we  shall  find 
that  no  less  than  ninety-eight  laymen  were  summoned  once  only 
to  Parliament,  none  of  their  names  occurring  afterward,  and  fifty 
others  two,  three,  or  four  times.  Some  were  constantly  sum- 
moned during  their  lives,  none  of  whose  posterity  ever  attained 
that  honour.***  The  course  of  proceeding,  therefore,  previous  to 
the  accession  of  Henry  VII,  by  no  means  warrants  the  doctrine 
which  was  held  in  the  latter  end  of  Elizabeth's  reign,**^  and  has 
since  been  too  fully  established  by  repeated  precedents  to  be 
shaken  by  any  reasoning.  The  foregoing  observations  relate  to 
the  more  ancient  history  of  our  constitution,  and  to  the  plain 
matter  of  fact  as  to  those  times,  without  considering  what  politi- 
cal cause  there  might  be  to  prevent  the  crown  from  introducing 
occasional  counsellors  into  the  House  of  Lords.*** 

It  is  manifest  by  many  passages  in  these  records  that  ban- 
nerets were  frequently  summoned  to  the  upper  House  of  Parlia- 
ment, constituting  a  distinct  class  inferior  to  barons,  though  gen- 
erally named  together,  and  ultimately  confounded,  with  them.*** 
Barons  are  distinguished  by  the  appellation  of  Sire,  bannerets 
have  only  that  of  Monsieur,  as  le  Sire  de  Berkeley,  le  Sire  de 

*^*  It  seems  to  have  been  admitted  by 
Lord  Redesdale,  in  the  case  of  the  bar- 
ony of  L'Isle,  that  a  writ  of  summons, 
with  sufficient  proof  of  having  sat  by  vir* 
tue  of  it  in  the  House  of  Lords,  did  in 
fact  create  an  hereditary  peerage  from  the 
fifth  year  of  Richard  II,  though  he  re- 
sisted this  with  respect  to  claimants  who 
could  only  deduce  their  pedigree  from 
an  ancestor  summoned  by  one  of  the 
three  Edwards.  (Nicolas's  "  Case  of 
Barony  of  L'Isle,**  p.  200.)  The  theory, 
therefore,  of  West,  which  denies  i>eerage 
by  writ  even  to  those  summoned  in  sev- 
eral later  reigns,  must  be  taken  with 
limitation.  '*  I  am  informed/'  it  is  said 
by  Mr.  Hart,  arguendo,  *'  that  every  per- 
son whose  name  appears  in  the  writ  of 
summons  of  5  Ric.  II  was  again  sum- 
moned to  the  following  Parliament,  and 
their  posterity  have  sat  in  Parliament  m 
peers'*  (p.  233). 

•>» "  Rot  Pari.,"  vol.  ii.,  pp.  147,  309; 
vol.  iii,  pp.  100,  986.  424;  vol.  iv,  p.  374. 
Rymer,  tome  vii,  p.  161. 


and  was  not  aware  of  Sir  Henry  de 
Bromllete'a  descent,  admits  that  a  writ 
of  snmmons  to  any  one,  naming  him 
baron,  or  dominns,  as  Baroni  de  Grey- 
stoke,  domino  de  Fumival,  did  i[ive  an 
inheritable  peerage;  not  io  a  wnt  ^n- 
eraUy  worded,  naming  the  party  kmght 
or  esquire,  unless  he  held  by  barony. 

*"  Lord  Abergavenny's  case,  xa  Coke's 
**  Reports  ** ;  ana  Collins's  "  Pro^dings 
OB  Oaims  of  Baronies  bv  Writ,"  p.  61. 

•»•  IVynne's  first  "  Register,"  p.  232. 
Elsynge,  who  strenuously  contends 
agamst  the  writ  of  summons  conferring 
an  hereditary  nobili^,  is  of  opinion  that 
the  party  summoned  was  never  omitted 
in  subsequent  Parliaments,  and  conse- 
quently was  a  peer  for  life  (p.  43).  But 
■K>re  regard  is  due  to  Prynne's  later  in- 
oairics. 

"^Case  of  Willoughby,  Collins,  p.  8; 
ol  Dacrea,  p.  4«;  of  Abergavenny ,j).  119. 
Bot  see  the  case  of  Grey  de  Ruthin, 
Pp.  aas  and  aap,  where  the  contrary 
positioB  U  stated  by  Selden  upon  better 
groands. 
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Fitzwalter,  Monsieur  Richard  Scrop,  Monsieur  Richard  Stafford. 
In  the  seventh  of  Richard  II, Thomas  Camoys  having  been  elected 
knight  of  the  shire  for  Surrey,  the  king  addresses  a  writ  to  the 
sheriff,  directing  him  to  proceed  to  a  new  election,  cum  hujus- 
modi  banneretti  ante  haec  tempora  in  milites  comitatus  ratione 
alicujus  parliamenti  eligi  minime  consueverunt.  Camoys  was 
summoned  by  writ  to  the  same  Parliament.  It  has  been  inferred 
from  hence  by  Selden  that  he  was  a  baron,  and  that  the  word 
banneret  is  merely  synonymous."®  But  this  is  contradicted  by 
too  many  passages.  Bannerets  had  so  far  been  considered  as 
commoners  some  years  before  that  they  could  not  be  challenged 
on  juries.'^'^  But  they  seem  to  have  been  more  highly  estimated 
at  the  date  of  this  writ. 

The  distinction,  however,  between  barons  and  bannerets  died 
away  by  degrees.  In  the  second  of  Henry  VI  '**  Scrop  of  Bolton 
is  called  le  Sire  de  Scrop;  a  proof  that  he  was  then  reckoned 
among  the  barons.  The  bannerets  do  not  often  appear  after- 
ward by  that  appellation  as  members  of  the  upper  House.  Ban- 
nerets, or,  as  they  are  called,  banrents,  are  enumerated  among 
the  orders  of  Scottish  nobility  in  the  year  1428,  when  the  statute 
directing  the  common  lairds  or  tenants  in  capite  to  send  repre- 
sentatives was  enacted ;  and  a  modern  historian  justly  calls  them 
an  intermediate  order  between  the  peers  and  lairds.*^**  Perhaps 
a  consideration  of  these  facts,  which  have  frequently  been  over- 
looked, may  tend  in  some  measure  to  explain  the  occasional 
discontinuance,  or  sometimes  the  entire  cessation,  of  writs  of 
summons  to  an  individual  or  his  descendants ;  since  we  may  con- 
ceive that  bannerets,  being  of  a  dignity  much  inferior  to  that  of 
barons,  had  no  such  inheritable  nobility  in  their  blood  as  ren- 
dered their  parliamentary  privileges  a  matter  of  right.  But 
whether  all  those  who  without  any  baronial  tenure  received  their 
writs  of  summons  to  Parliament  belonged  to  the  order  of  ban- 
nerets I  can  not  pretend  to  affirm,  though  some  passages  in  the 
rolls  might  rather  lead  to  such  a  supposition."* 

»« Pinkerton*8    "  Hist    of    Scotland," 
vol.  «.  Pp.  357  «nd  365. 

The  lords*  committee  do  not  like, 


•*®  Seidell's  Works,  vol.  iii,  p.  764* 
Selden's  opinion  that  bannerets  in  the 
lords'  house  were  the  same  as  barons 
may  seem  to  call  on  me  for  some  con* 
trary  authorities,  in  order  to  support  my 
own  assertion,  besides  the  passages 
above  quoted  from  the  rolls,  of  which  he 
would  naturally  be  supposed  a  more 
competent  judge.  I  refer  therefore  to 
Spelman's  Glossary,"  p.  74;  Whitelockc 
on  ••  Parliamentary  Writ,"  vol.  i,  p.  314; 
and  Elsynge's  "  Method  of  holdmg  Par- 
liaments," p.  65. 

**^  Puis  un  fut  chaleng^  puree  qu'il  fut 
a  banniere,  et  non  allocatur;  car  s*il  soit 
a  banniere,  et  ne  tient  pas  par  baronie,  il 
sera  en  Tassise.  Year-book  22  Edw.  Ill, 
fol.  18  a.  apud  West's  **  Inquiry,"  p.  22. 

"«  "  Rot.  Pari./'  vol.  iv,  p.  201. 


a« 


apparently,  to  admit  that  bannerets  were 
summoned  to  the  House  of  Lords  as  a 
distinct  class  of  peers.  "  It  is  observ- 
able," they  say,  "that  this  statute  (s 
Ric.  II,  c  4)  speaks  of  bannerets  as 
well  as  of  dukes,  earls,  and  barons,  as 
persons  bound  to  attend  the  Parliament; 
but  it  does  not  follow  that  banneret  was 
then  considered  as  a  name  of  dignity 
distinct  from  that  honourable  knighthood 
under  the  king's  banner  in  the  beld  of 
battle,  to  which  precedence  of  all  other 
knights  was  attributed  "  (p.  342).  But 
did  the  committee  really  believe  that  all 
the  bannerets  of  whom  we  read  in  the 
reigns  of  Richard   II  and  afterward  had 
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The  second  question  relates  to  the  right  of  suffrage  possessed 
by  these  temporary  members  of  the  upper  House.  It  might 
seem  plausible  certainly  to  conceive  that  the  real  and  ancient 
aristocracy  would  not  permit  their  powers  to  be  impaired  by 
numbering  the  votes  of  such  as  the  king  might  please  to  send 
among  them,  however  they  might  allow  them  to  assist  in  their 
debates.  But  I  am  much  more  inclined  to  suppose  that  they  were 
in  all  respects  on  an  equality  with  other  peers  during  their  actual 
attendance  in  Parliament.  For — i.  They  are  summoned  by  the 
same  writ  as  the  rest,  and  their  names  are  confused  among  them 
in  the  lists;  whereas  the  judges  and  ordinary  counsellors  are 
called  by  a  separate  writ,  vobiscum  et  caeteris  de  consilio  nostro, 
and  their  names  are  entered  after  those  of  the  peers.***  2.  Some, 
who  do  not  appear  to  have  held  land  baronies,  were  constantly 
summoned  from  father  to  son,  and  thus  became  hereditary  lords 
of  Parliament  through  a  sort  of  prescriptive  right,  which  prob- 
ably was  the  foundation  of  extending  the  same  privilege  afterward 
to  the  descendants  of  all  who  had  once  been  summoned.  There 
is  no  evidence  that  the  family  of  Scrope,  for  example,  which  was 
eminent  under  Edward  III  and  subsequent  kings,  and  gave  rise 
to  two  branches,  the  Lords  of  Bolton  and  Masham,  inherited 
any  territorial  honour.**'  3.  It  is  very  difficult  to  obtain  any 
direct  proof  as  to  the  right  of  voting,  because  the  rolls  of  Par- 
liament do  not  take  notice  of  any  debates;  but  there  happens 
to  exist  one  remarkable  passage  in  which  the  suffrages  of  the 
lords  are  individually  specified.  In  the  first  Parliament  of  Henry 
IV  they  were  requested  by  the  Earl  of  Northumberland  to  de- 
clare what  should  be  done  with  the  late  King  Richard.  The 
lords  then  present  agreed  that  he  should  be  detained  in  safe  cus- 


b««ii  knighted  at  Cr6cT  and  Poitiers? 
The  name  is  only  fonna  in  parliamenta- 
rj  proceedings  during  comparatively  pa- 
ofic  times. 

***  West,  whose  business  it  was  to 
represent  the  barons  by  writ  as  mere 
assistants  without  suffrage,  cites  the  writ 
to  them  rather  disingenuously,  as  if  it 
ran  vobiscum  et  cum  prelatis,  magnati- 
bos  ac  proceribus,  omitting  the  important 
word  caeteris  (p.  35)'  Prynnc,  however, 
from  whom  West  has  borrowed  a  great 
part  of  his  arguments,  does  not  seem  to 
go  the  length  of  denying  the  right  of 
niffmge  to  persons  so  summoned.  (First 
••Register.''^ p.  237.)  ^  , 

***  These  descended  from  two  persons, 
each  named  Geoffrey  le  Scrope,  chief 
justices  of  K.  B.  and  C.  B.  at  the  begin* 
oiag  of  Edward  Ill's  reign.  The  name 
of  one  of  them  is  once  found  among  the 
harons,  but  I  i>resume  this  to  have  oeen 
an  accident,  or  mistake  in  the  roll;  as 
he  is  frequently  mentioned  afterward 
among  the  judges.  Scrope,  chief  justice 
of  K.  B.,  was  made  a  banneret  in  14  E. 
IIL    He  was  the  father  of  Henry  Scrope 


of  Masham,  a  considerable  person  in  Ed- 
ward III  and  Richard  II's  government, 
whose  grandson.  Lord  Scrope  of  Ma- 
sham, was  beheaded  for  a  conspiracy 
against  Henry  V.  There  was  a  family  of 
Scrupe  as  old  as  the  rei^  of  Henry  II; 
but  It  is  not  clear,  notwithstanding  Dug- 
dale's  assertion,  that  the  Scropes  de- 
scended from  them,  or  at  least  that  they 
held  the  same  lands;  nor  were  the 
Scrupes  barons,  as  appears  by  their  pay- 
ing a  relief  of  only  sixty  marks  for  tnree 
knights'   fees.     (Dugdale's   "  Bs 


"■^^^ 


Baronage," 


want  of  consistency  in  old  rec- 
ords throws  much  additional  difficulty 
over  this  intricate  subject.  Thus  Scrope 
of  Masham,  though  certainly  a  baron, 
and  tried  next  year  by  the  peers,  is 
called  chevalier  in  an  instrument  of  i  H. 
V.  (Rymer,  tome  ix,  p.  13.)  So  in  the 
indictment  against  Sir  John  Oldcastle,  he 
is  constantly  styled  knight,  though  he 
had  been  summoned  several  times  as 
Lord  Cobham,  in  right  of  his  wife,  who 
inherited  that  barony.  ("  Rot.  Pari.," 
vol.  iv,  p.  107.) 
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tody ;  and  on  account  of  the  importance  of  this  matter  it  seems 
to  have  been  thought  necessary  to  enter  their  names  upon  the 
roll  in  these  words :  The  names  of  the  lords  concurring  in  their 
answer  to  the  said  question  here  follow ;  to  wit,  the  Archbishop 
of  Canterbury  and  fourteen  other  bishops;  seven  abbots;  the 
Prince  of  Wales,  the  Duke  of  York,  and  six  earls;  nineteen 
barons,  styled  thus — ^le  Sire  de  Roos,  or  le  Sire  de  Grey  de  Ru- 
thyn.  Thus  far  the  entry  has  nothing  singular ;  but  then  follow 
these  nine  names:  Monsieur  Henry  Percy,  Monsieur  Richard 
Scrop,  le  Sire  Fitz-hugh,  le  Sire  de  Bergeveny,  le  Sire  de  Lom- 
ley,  le  Baron  de  Greystock,  le  Baron  de  Hilton,  Monsieur  Thomas 
Erpyngham,  chamberlayn.  Monsieur  Mayhewe  Goumay.  Of 
these  nine,  five  were  undoubtedly  barons,  from  whatever  cause 
misplaced  in  order.  Scrop  was  summoned  by  writ ;  but  his  title 
of  Monsieur,  by  which  he  is  invariably  denominated,  would  of 
itself  create  a  strong  suspicion  that  he  was  no  baron,  and  in  an- 
other place  we  find  him  reckoned  among  the  bannerets.  The 
other  three  do  not  appear  to  have  been  summoned,  their  writs 
probably  being  lost.  One  of  them,  Sir  Thomas  Erpyngham,  a 
statesman  well  known  in  the  history  of  those  times,  is  said  to  have 
been  a  banneret ;  '"^  certainly  he  was  not  a  baron.  It  is  not  un- 
likely that  the  two  others,  Henry  Percy  (Hotspur)  and  Goumay, 
an  officer  of  the  household,  were  also  bannerets;  they  can  not 
at  least  be  supposed  to  be  barons,  neither  were  they  ever  sum- 
moned to  any  subsequent  Parliament.  Yet  in  the  only  record 
we  possess  of  votes  actually  given  in  the  House  of  Lords  they 
appear  to  have  been  reckoned  among  the  rest.*** 

The  next  method  of  conferring  an  honour  of  peerage  was  by 
creation  in  Parliament.  This  was  adopted  by  Edward  HI  in  sev- 
eral instances,  though  always,  I  believe,  for  the  higher  titles  of 
duke  or  earl.  It  is  laid  down  by  lawyers  that  whatever  the  king 
is  said  in  an  ancient  record  to  have  done  in  full  Parliament  must 
be  taken  to  have  proceeded  from  the  whole  legislature.  As  a 
question  of  fact,  indeed,  it  might  be  doubted  whether,  in  many 
proceedings  where  this  expression  is  used,  and  especially  in  the 
creation  of  peers,  the  assent  of  the  commons  was  specifically  and 
deliberately  given.  It  seems  hardly  consonant  to  the  circum- 
stances of  their  order  under  Edward  III  to  suppose  their  sanc- 
tion necessary  in  what  seemed  so  little  to  concern  their  interest. 
Yet  there  is  an  instance  in  the  fortieth  year  of  that  prince  where 
the  lords  individually,  and  the  commons  with  one  voice,  are 
declared  to  have  consented,  at  the  king's  request,  that  the  Lord 
de  Coucy,  who  had  married  his  daughter,  and  was  already  pos- 
sessed of  estates  in  England,  might  be  raised  to  the  dignity  of 

■"  Blomcficld's    "Hist    of    Noriolk,"  "•"Rot     Pari.,"    volume    iii,    page 

TOl.  nit  P*  ^  (^ol*o  «<lit.).  437. 
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an  early  whenever  the  king  should  determine  what  earldom  he 
wotdd  confer  upon  him/^*  Under  Richard  II  the  marquisate 
of  Dublin  is  granted  to  Vere  by  full  consent  of  all  the  estates. 
But  this  instrument,  besides  the  unusual  name  of  dignity,  con- 
tained an  extensive  jurisdiction  and  authority  over  Ireland.**® 
In  the  same  reign  Lancaster  was  made  Duke  of  Guienne,  and 
the  Duke  of  York's  son  created  Eari  of  Rutland,  to  hold  during 
his  father's  life.  The  consent  of  the  lords  and  commons  is  ex- 
pressed in  their  patents,  and  they  are  entered  upon  the  roll  of 
Parliament.**^  Henry  V  created  his  brothers  Dukes  of  Bedford 
and  Gloucester  by  request  of  the  lords  and  commons.***  But  the 
patent  of  Sir  John  Cornwall,  in  the  tenth  of  Henry  VI,  declares 
him  to  be  made  Lord  Fanhope,  "  by  consent  of  the  lords,  in  the 
presence  of  the  three  estates  of  Parliament,"  as  if  it  were  designed 
to  show  that  the  commons  had  not  a  legislative  voice  in  the  cre- 
ation of  peers.*** 

The  mention  I  have  made  of  creating  peers  by  act  of  Parlia- 
ment has  partly  anticipated  the  modem  form  of  letters-patent, 
with  which  the  other  was  nearly  allied.  The  first  instance  of  a 
barony  conferred  by  patent  was  in  the  tenth  year  of  Richard  II, 
when  Sir  John  Holt,  a  judge  of  the  Common  Pleas,  was  created 
Lord  Beauchamp  of  Kidderminster.  Holt's  patent,  however, 
passed  while  Richard  was  endeavouring  to  act  in  an  arbitrary 
manner;  and,  in  fact,  he  never  sat  in  Parliament,  having  been 
attainted  in  that  of  the  next  year  by  the  name  of  Sir  John  Holt. 
In  a  number  of  subsequent  patents  down  to  the  reig^  of  Henry 
VII  the  assent  of  Parliament  is  expressed,  though  it  frequently 
happens  that  no  mention  of  it  occurs  in  the  parliamentary  roll. 
And  in  some  instances  the  roll  speaks  to  the  consent  of  Parlia- 
ment where  the  patent  itself  is  silent.*** 

It  is  now  perhaps  scarcely  known  by  many  persons  not  un- 
versed in  the  constitution  of  their  country  that,  besides  the  bish- 
ops and  baronial  abbots,  the  inferior  clergy  were  regularly  sum- 
moned at  every  Parliament.  In  the  writ  of  summons  to  a  bishop 
he  is  still  directed  to  cause  the  dean  of  his  cathedral  church,  the 
archdeacon  of  his  diocese,  with  one  proctor  from  the  chapter 
of  the  former,  and  two  from  the  body  of  his  clergy,  to  attend 
with  him  at  the  place  of  meeting.  This  might,  by  an  inobservant 
reader,  be  confounded  with  the  summons  to  the  convocation, 
which  is  composed  of  the  same  constituent  parts,  and,  by  mod- 

■•  ••  Rot  Pari.,  Tol.  ii,  p.  J90.  But  Pnrnne  (ist  "  Register/'  p.  aas),  who 

"*VoL  ill,  p.  X9-  generally  adopts  the  same  theory  of  peer- 

**  Id.,  pp.  a63*  3^  sge  as  West;  strongly  asserts  the  con- 

""VoL  ir,  p.  17*  trary;  and  the  party  views  ol  the  latter*! 

""Id.,  p.  401.  treatise,     which     I     mentioned     above, 

*•  West's     "  Inquiry."    p.     65.      This  should    be   kept    in    sight      It    was    hit 

*ritcr  does  not  allow  that  the  Icing  pos-  object  to  prove  that  the  pending  bill  to 

ttHcd  the    prerogative  of  creating  new  limit   the   numbers   of   the   peerage   was 

Pccn^    witboat    consent    of    Parliament  conformable  to  the  original  constitutioa. 
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em  usage,  is  made  to  assemble  on  the  same  day.  But  it  may 
easily  be  distinguished  by  this  difference — ^that  the  convocation 
is  provincial,  and  summoned  by  the  metropolitans  of  Canterbury 
and  York ;  whereas  the  clause  commonly  denominated  praemuni- 
entes  (from  its  first  word)  in  the  writ  to  each  bishop  proceeds 
from  the  crown,  and  enjoins  the  attendance  of  the  clergy  at  the 
national  council  of  Parliament.'*' 

The  first  unequivocal  instance  of  representatives  appearing 
for  the  lower  clergy  is  in  the  year  1255,  when  they  are  expressly 
named  by  the  author  of  the  "  Annals  of  Burton."  '*•  They  pre- 
ceded, therefore,  by  a  few  years  the  House  of  Commons,  but  the 
introduction  of  each  was  founded  upon  the  same  principle.  The 
king  required  the  clergy's  money,  but  dared  not  take  it  without 
their  consent.''^  In  the  double  Parliament,  if  so  we  may  call  it, 
summoned  in  11  Edward  I  to  meet  at  Northampton  and  York, 
and  divided  according  to  the  two  ecclesiastical  provinces,  the 
proctors  of  chapters  for  each  province,  but  not  those  of  the 
diocesan  clergy,  were  summoned  through  a  royal  writ  addressed 
to  the  archbishops.  Upon  account  of  the  absence  of  any  depu- 
ties from  the  lower  clergy,  these  assemblies  refused  to  grant  a 
subsidy.  The  proctors  of  both  descriptions  appear  to  have  been 
summoned  by  the  prsemunientes  clause  in  the  twenty-second, 
twenty-third,  twenty-fourth,  twenty-eighth,  and  thirty-fifth  years 
of  the  same  king ;  but  in  some  other  Parliaments  of  his  reign  the 
praemunientes  clause  is  omitted.'*®  The  same  irregularity  contin- 
ued under  his  successor ;  and  the  constant  usage  of  inserting  this 
clause  in  the  bishop's  writ  is  dated  from  28  Edward  III.'" 

It  is  highly  probable  that  Edward  I,  whose  legislative  mind 
was  engaged  in  modelling  the  constitution  on  a  comprehensive 
scheme,  designed  to  render  the  clergy  an  effective  branch  of  Par- 
liament, however  their  continual  resistance  may  have  defeated 
the  accomplishment  of  this  intention.'*®  We  find  an  entry  upon 
the  roll  of  his*  Parliament  at  Carlisle,  containing  a  list  of  all  the 
proctors  deputed  to  it  by  the  several  dioceses  of  the  kingdom. 
This  may  be  reckoned  a  clear  proof  of  their  parliamentary  at- 
tendance during  his  reign  under  the  praemunientes  clause ;  since 
the  province  of  Canterbury  could  not  have  been  present  in  con- 
vocation at  a  city  beyond  its  limits.'*^    And,  indeed,  if  we  were 


•»  Hody's  "  History  of  Convqcitions," 
p.  12.  *' Dissertatio  de  antiqui  et  mo- 
derna  Synodi  Anglicani  Constitutione." 
prefixed  to  Wilkins's  "  Concilia."  tome  i. 

*»•  2  Gale,  "  Scriptorea  Rer.  Anglic," 
tome  ii,  p.  «5;  Hoay,  p.  345.  Atterburv 
("  Rights  of  Convocations,^'  pp.  ags.  3iS) 
endeavours  to  show  that  the  clergy  nad 
been  represented  in  Parliament  from  the 
Conquest  as  well  as  before  it.  Many  of 
the  passages  he  quotes  are  verv  incon- 
clusive; but  possibly  there  may  be  some 


weight  in  one  from  Matthew  Paris,  ad 
ann.  12^7,  and  two  or  three  writs  of  the 
reign  of  Henry  III. 

»»THody,  p.  381;  Atterbury's  "Rights 
of  Convocations,  •  p.  221. 

•"  Hody,  p.  386;  Atterbury.  p.  aaa. 

"•  Hody,  p.  391. 

•*•  Gilbert^     '^Hist.     of     Exchequer,- 

'  "^"Rot.  Pari.,"  Tol.  i.  p.  189:  Atter- 
bury,  p.  aaj^ 
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to  found  our  judgment  merely  on  the  language  used  in  these 
writs,  it  would  be  hard  to  resist  a  very  strange  paradox,  that  the 
clergy  were  not  only  one  of  the  three  estates  of  the  realm,  but  as 
essential  a  member  of  the  legislature  by  their  representatives  as 
the  commons/**  They  are  summoned  in  the  earliest  year  extant 
(23  Edward  I)  ad  tractandum,  ordinandum  et  faciendum  nobis- 
cum,  et  cum  caeteris  prselatis,  proceribus,  ac  aliis  incolis  regni 
nostri;  in  that  of  the  next  year,  ad  ordinandum  de  quantitate 
et  modo  subsidii ;  in  that  of  the  twenty-eighth,  ad  faciendum  et 
consentiendum  his,  quae  tunc  de  communi  consilio  ordinari  con- 
tigerit.  In  later  times  it  ran  sometimes  ad  faciendum  et  con- 
sentiendum, sometimes  only  ad  consentiendum;  which,  from 
5  Richard  II,  has  been  the  term  invariably  adopted.***  Now, 
as  it  is  usual  to  infer  from  the  same  words,  when  introduced  into 
the  writs  for  election  of  the  commons,  that  they  possessed  an 
enacting  power,  implied  in  the  words  ad  faciendum,  or  at  least 
to  deduce  the  necessity  of  their  assent  from  the  words  ad  con- 
sentiendum, it  should  seem  to  follow  that  the  clergy  were  in* 
vested,  as  a  branch  of  the  Parliament,  with  rights  no  less  exten- 
sive. It  is  to  be  considered  how  we  can  reconcile  these  apparent 
attributes  of  political  power  with  the  unquestionable  facts  that 
almost  all  laws,  even  while  they  continued  to  attend,  were  passed 
without  their  concurrence,  and  that,  after  some  time,  they  ceased 
altogether  to  comply  with  the  writ.*** 

The  solution  of  this  difficulty  can  only  be  found  in  that 
estrangement  from  the  common  law  and  the  temporal  courts 
which  the  clergy  throughout  Europe  were  disposed  to  effect.  In 
this  country  their  ambition  defeated  its  own  ends ;  and  while  they 
endeavoured  by  privileges  and  immunities  to  separate  themselves 
from  the  people,  they  did  not  perceive  that  the  line  of  demarca- 
tion thus  strongly  traced  would  cut  them  off  from  the  sympathy 
of  common  interests.  Everything  which  they  could  call  of  eccle- 
siastical cognizance  was  drawn  into  their  own  courts ;  while  the 
administration  of  what  they  contemned  as  a  barbarous  system, 
the  temporal  law  of  the  land,  fell  into  the  hands  of  lay  judges. 
But  these  were  men  not  less  subtle,  not  less  ambitious,  not  less 


***Thc  lower  house  of  convocation,  in 
i^,  terrified  at  the  progress  of  reforma* 
turn,  petitioned  that,  "  according  to  the 
tenor  of  the  king's  writ,  and  the  ancient 
customs  of  the  realm,  they  might  have 
room  and  place  and  be  associated  with 
&e  commons  in  the  nether  house  of 
thif  present  Parliament,  as  members  of 
the  commonwealth  and  the  king^  most 
Iramble  subjects."  (Burnet's  "Hist,  of 
Reformation,"  vol.  ii;  Appendix,  No.  17.) 
Thif  assertion  that  the  clergy  had  ever 
been  associated  as  one  bodj  with  the 
conmons  it  not  borne  out  by  anything 
^  sppears  on  our  records,  and  is  con> 
tndicted  by   toMuj  passages.     But  it  is 


said  that  the  clergy  were  actually  so 
united  with  the  commons  in  the  Irish 
Parliament  till  the  Reformation.  (Gil- 
bert's "  Hist,  of  the  Exchequer,"  p.  57.) 

***  Hody,  p.  392. 

"^  The  praemunientes  clause  in  a  bish- 
op's writ  of  summons  was  so  far  regarded 
down  to  the  Reformation,  that  proctors 
were  elected,  and  their  names  returned 
upon  the  writ;  though  the  clergy  never 
attended  from  the  beginning  of  the  fif- 
teenth century,  and  R^ve  their  money 
only  in  convocation.  Since  the  Reforma- 
tion the  clause  has  been  preserved  for 
form  merely  in  the  writ  (Wilkins,  **  Dis- 
sertatio,"  nbi  supra.) 
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attached  to  their  profession  than  themselves;  and  wielding,  as 
they  did  in  the  courts  of  Westminster,  the  delegated  sceptre  of 
judicial  sovereignty,  they  soon  began  to  control  the  spiritual 
jurisdiction,  and  to  establish  the  inherent  supremacy  of  the  com- 
mon law.  From  this  time  an  inveterate  animosity  subsisted  be- 
tween the  two  courts,  the  vestiges  of  which  have  only  been 
effaced  by  the  liberal  wisdom  of  modem  ages.  The  general  love 
of  the  common  law,  however,  with  the  great  weight  of  its  pro- 
fessors in  the  kin^s  council  and  in  Parliament,  kept  the  clergy 
in  surprising  subjection.  None  of  our  king^  after  Henry  III 
were  bigots;  and  the  constant  tone  of  the  commons  serves  to 
show  that  the  English  nation  was  thoroughly  averse  to  ecclesi- 
astical influence,  whether  of  their  own  Church  or  the  See  of 
Rome. 

It  was  natural,  therefore,  to  withstand  the  interference  of 
the  clergy  summoned  to  Parliament  in  legislation,  as  much  as 
that  of  the  spiritual  court  in  temporal  jurisdiction.  With  the 
ordinary  subjects,  indeed,  of  legislation  they  had  little  concern. 
The  oppressions  of  the  king^s  purveyors,  or  escheators,  or  officers 
of  the  forests,  the  abuses  or  defects  of  the  common  law,  the  regu- 
lations necessary  for  trading  towns  and  seaports,  were  matters 
that  touched  them  not,  and  to  which  their  consent  was  never 
required.  And,  as  they  well  knew  there  was  no  design  in  sum- 
moning their  attendance  but  to  obtain  money,  it  was  with  great 
reluctance  that  they  obeyed  the  royal  writ,  which  was  generally 
obliged  to  be  enforced  by  an  archiepiscopal  mandate.***  Thus, 
instead  of  an  assembly  of  deputies  from  an  estate  of  the  realm, 
they  became  a  synod  or  convocation.  And  it  seems  probable 
that  in  most,  if  not  all,  instances  where  the  clergy  are  said  in  the 
roll  of  Parliament  to  have  presented  their  petitions,  or  are  other- 
wise mentioned  as  a  deliberative  body,  we  should  suppose  the 
convocation  alone  of  the  province  of  Canterbury  to  be  intended.*** 
For  that  of  York  seems  to  have  been  always  considered  as  in- 
ferior, and  even  ancillary,  to  the  greater  province,  voting  sub- 
sidies, and  even  assenting  to  canons,  without  deliberation,  in 
compliance  with  the  example  of  Canterbury ;  **^  the  convocation 
of  which  province  consequently  assumed  the  importance  of  a 
national  council.  But  in  either  point  of  view  the  proceedings  of 
this  ecclesiastical  assembly,  collateral  in  a  certain  sense  to  Par- 


•*•  Hody,  pp.  396,  403*  «tc  In  1314  the 
clergy  protest  even  against  the  recital  of 
the  icing's  writ  to  the  archbishop  direct- 
ing htm  to  summon  the  clergy  of  his 
province  in  his  letters  mandatory,  declar- 
mg  that  the  English  clergy  had  not  been 
accustomed,  nor  ought  by  right,  to  be 
convoked  by  the  king's  authority.  (At- 
terbury.  p.  230.) 

•*•  Hody,  p.  435.  Atterburr,  pp.  d2, 
233.     The  latter  seems  to  think  tnat  the 


clergy  of  both  provinces  never  actually 
met  in  a  national  council  or  house  ol 
Parliament,  under  the  prvmunientes  writ, 
after  the  reign  of  Edward  II,  though  the 
proctors  were  duly  returned.  But  Hody 
docs  not  go  Quite  so  far,  and  Atterbury 
had  a  particular  motive  to  enhance  the 
influence  of  the  convocation  of  Canter- 
bury. 

•♦^Atterbury,  p.  46. 
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iiament,  yet  very  intimately  connected  with  it,  whether  sitting 
by  virtue  of  the  praemunientes  clause  or  otherwise,  deserve  some 
notice  in  the  constitutional  history. 

In  the  sixth  year  of  Edward  III  the  proctors  of  the  clergy 
are  specially  mentioned  as  present  at  the  speech  pronounced  by 
the  king^s  commissioner,  and  retired,  along  with  the  prelates,  to 
consult  together  upon  the  business  submitted  to  their  delibera- 
tion. They  proposed,  accordingly,  a  sentence  of  excommunica- 
tion against  disturbers  of  the  peace,  which  was  assented  to  by  the 
lords  and  commons.  The  clergy  are  said  afterward  to  have  had 
leave,  as  well  as  the  knights,  citizens,  and  burgesses,  to  return  to 
their  homes,  the  prelates  and  peers  continuing  with  the  king."* 
This  appearance  of  the  clergy  in  full  Parliament  is  not,  perhaps, 
so  decisively  proved  by  any  later  record.  But  in  the  eighteenth  of 
the  same  reign  several  petitions  of  the  clergy  are  granted  by  the 
king  and  his  council,  entered  on  the  roll  of  Parliament,  and  even 
the  statute  roll,  and  in  some  respects  are  still  part  of  our  law."** 
To  these  it  seems  highly  probable  that  the  commons  gave  no 
assent;  and  they  may  be  reckoned  among  the  other  infringe- 
ments of  their  legislative  rights.  It  is  remarkable  that  in  the 
same  Parliament  the  commons,  as  if  apprehensive  of  what  was 
in  preparation,  besought  the  king  that  no  petition  of  the 
clergy  might  be  granted  till  he  and  his  council  should  have  con- 
sidered whether  it  would  turn  to  the  prejudice  of  the  lords  or 
commons.*** 

A  series  of  petitions  from  the  clergy,  in  the  twenty-fifth  of 
Edward  III,  had  not  probably  any  real  assent  of  the  commons, 
though  it  is  once  mentioned  in  the  enacting  words,  when  they 
were  drawn  into  a  statute.**^  Indeed,  the  petitions  correspond  so 
little  with  the  general  sentiment  of  hostility  toward  ecclesiastical 
privileges  manifested  by  the  lower  House  of  Parliament,  that  they 
would  not  easily  have  obtained  its  acquiescence.  The  convoca- 
tion of  the  province  of  Canterbury  presented  several  petitions  in 
the  fiftieth  year  of  the  same  king,  to  which  they  received  an  as- 
senting answer,  but  they  are  not  found  in  the  statute-book.  This, 
however,  produced  the  following  remonstrance  from  the  com- 
mons at  the  next  Parliament :  "  Also  the  commons  beseech  their 
lord  the  king  that  no  statute  nor  ordinance  be  made  at  the  petition 
of  the  clergy  unless  by  assent  of  your  commons,  and  that  your 
commons  be  not  bound  by  any  constitutions  which  they  make 
for  their  own  profit  without  the  commons'  assent.  For  they 
will  not  be  bound  by  any  of  your  statutes  or  ordinances  made 

***  **  Rot.  Pari./'  vol.  ii,  pp.  64,  65.  place.      The     pretended     statutes     were 

••18   E.    Ill,    sUt.   3.     *'Kot.    Pari./*  therefore   every  way   null;   being  falsely 

vol  ii,  p.  151.    This  is  the  Parliament  in  imputed  to  an  incomplete  Parliament. 

•Wch  ft   is   rery   doubtful   whether   any  »»•  **  RoL  Pari./*  vol.  ii,  p.  151. 

wpiitics  from  cities  and  boroughs  had  a  •*^25  E.  Ill,  stst  3. 
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without  their  assent."  •••  The  king  evaded  a  direct  answer  to 
this  petition.  But  the  province  of  Canterbury  did  not  the  less 
present  their  own  grievances  to  the  king  in  that  Parliament,  and 
two  among  the  statutes  of  the  year  seem  to  be  founded  upon  no 
other  authority.'"* 

In  the  first  session  of  Richard  II  the  prelates  and  clergy  of 
both  provinces  are  said  to  have  presented  their  schedule  of  peti- 
tions which  appear  upon  the  roll,  and  three  of  which  are  the 
foundation  of  statutes  unassented  to  in  all  probability  by  the 
commons.*'*  If  the  clergy  of  both  provinces  were  actually  pres- 
ent, as  is  here  asserted,  it  must,  of  course,  have  been  as  a  House 
of  Parliament,  and  not  of  convocation.  It  rather  seems,  so  far 
as  we  can  trust  to  the  phraseology  of  records,  that  the  clergy 
sat  also  in  a  national  assembly  under  the  king's  writ  in  the  second 
year  of  the  same  king.'*'  Upon  other  occasions  during  the  same 
reign,  where  the  representatives  of  the  clergy  are  alluded  to  as 
a  deliberative  body,  sitting  at  the  same  time  with  the  Parliament, 
it  is  impossible  to  ascertain  its  constitution;  and,  indeed,  even 
from  those  already  cited  we  can  not  draw  any  positive  infer- 
ence,'*'** But  whether  in  convocation  or  in  Parliament,  they  cer- 
tainly formed  a  legislative  council  in  ecclesiastical  matters  by  the 
advice  and  consent  of  which  alone,  without  that  of  the  commons 
(I  can  say  nothing  as  to  the  lords),  Edward  III,  and  even  Richard 
II,  enacted  laws  to  bind  the  laity.  I  have  mentioned  in  a  diflFer- 
ent  place  a  still  more  conspicuous  instance  of  this  assumed  pre- 
rogative— namely,  the  memorable  statute  against  heresy  in  the 

•"  25  E.  Ill,  sut.  jt.  p.  368.  The  word 
they  is  ambijruous;  Whitelocke  (on  "  Par- 
liamentary Writ,"  vol.  ii,  p.  346)  intcrpreta 
it  of  the  commons:  I  shoula  rather  sup- 
pose it  to  mean  the  clergy. 

•"  50  E.  III.  c.  4  «nd  5- 

•M'^Rot  Pari.,"  vol.  iii.  p.  2$.  A 
nostre  tres  excellent  seigneur  le  roy  sup- 

filient  humblement  sea  devotes  oratours, 
es  prelats  et  la  clergie  de  la  province  de 
Cantcrbirs  et  d'Everwyk.  (Stat  i  Rich- 
ard II,  c.  13,  14.  15.)  But  sec  Hody,  p. 
425;  Atterbury,  p.  329. 

•«  "  Rot.  Parl.,*'^  vol.  iii.  p.  37- 
**•  It  might  be  argued,  from  a  passage 
in  the  Parfiament  roll  of  ai  R.  II,  that 
the  clergy  of  both  provinces  were  not 
only  present,  but  that  they  were  ac- 
counted an  essential  part  of  Parliament 
in  temporal  matters,  which  is  contrary  to 
the  whole  tenor  of  our  laws.  The  com- 
mons are  there  said  to  have  prayed  that, 
"  whereas  many  judginents  and  ordi- 
nances formerlv  made  in  Parliament  had 
been  annullea  because  the  estate  of 
clergy  had  not  been  ffresent  thereat,  the 
prelates  and  clergy  might  make  a  prox^ 
with  sufficient  power  to  consent  in  their 
name  to  all  things  done  in  this  Parlia- 
ment." Whereupon  .the  spiritual  lords 
agreed  to  intrust  their  powers  to  Sir 
Thomas  Percy,  and  gave  him  a  procura- 
ifon  eommenaBg  in  tne  loUowing  words: 


"  Nos  Thomas  Cantuar*  et  Robertus 
Ebor'  archiepiscopi,  ac  praelati  et  clerut 
utriusque  provincta  Cantuar'  et  Ebor' 
jure  ecclestarum  nostrarum  et  temporal' 
um  earundem  habentes  jus  interessendi 
in  singulis  ^arliamentis  domini  nostri 
regis  et  regni  Anglic  pro  tempore  ccle- 
brandis.  necnon  tractandi  et  expediendi 
in  eisdem  quantum  ad  singula  in  instanti 
parliamento  pro  statu  et  nonore  domini 
nostri  regis,  necnon  regali«  suae,  ac 
quiete,  pace^  et  tranquillitate  regni  judi' 
cialiter  justificandis.  venerabili  viro  do- 
mino Tnomae  de  Percy  militi,  nostram 
plenarie  committimus  potestatem."  It 
mav  be  perceived  by  these  expressions, 
and  more  uneauivocally  by  the  nature 
of    the    case,    that    it    was    the    judicial 

f»ower  of  Parliament  which  the  spiritual 
ords  delegated  to  their  proxy.  Many 
impeachments  for  capital  offences  were 
coming  on,  at  which,  bjr  their  canons, 
the  bishops  could  not  assist.  But  it  can 
never  be  conceived  that  the  inferior 
clergy  had  any  share  in  this  high  judica- 
ture. And,  upon  looking:  attentively  at 
the  words  above  printed  m  italics,  it  will 
be  evident  that  the  spiritual  lords  holding 
by  barony  are  the  only  persons  desig- 
nated; whatever  may  have  been  meant  by 
the  singular  phrase,  as  applied  to  them* 
clerus  utriusque  provindc  ('*  Bot. 
Pari./'  vol.  iii,  p.  348.) 
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second  of  Henry  IV,  which  can  hardly  be  deemed  anything  else 
than  an  infringement  of  the  rights  of  Parliament,  more  clearly 
established  at  that  time  than  at  the  accession  of  Richard  II.  Peti- 
tions of  the  commons  relative  to  spiritual  matters,  however  fre- 
quently proposed,  in  few  or  no  instances  obtained  the  king's 
assent  so  as  to  pass  into  statutes,  unless  approved  by  the  convoca- 
tion.**^ But,  on  the  other  hand,  scarcely  any  temporal  laws  ap- 
pear to  have  passed  by  the  concurrence  of  the  clergy.  Two  in- 
stances only,  so  far  as  I  know,  are  on  record:  the  Parliament 
held  in  the  eleventh  of  Richard  II  is  annulled  by  that  in  the 
twenty-first  of  his  reig^,  "  with  the  assent  of  the  lords  spiritual 
and  temporal,  and  the  proctors  of  the  clergy,  and  the  com- 
mons " ;  ***  and  the  statute  entailing  the  crown  on  the  children 
of  Henry  IV  is  said  to  be  enacted  on  the  petition  of  the  prelates, 
nobles,  clergy,  and  commons.***  Both  these  were  stronger  exer- 
tions of  legislative  authority  than  ordinary  acts  of  Parliament, 
and  were  very  likely  to  be  questioned  in  succeeding  times. 

The  supreme  judicature,  which  had  been  exercised  by  the 
king's  court,  was  diverted,  about  the  reign  of  John,  into  three 
channels :  the  tribunals  of  King's  Bench,  Common  Pleas,  and  the 
exchequer.**"  These  became  the  regular  fountains  of  justice, 
which  soon  almost  absorbed  the  provincial  jurisdictions  of  the 
sheriff  and  lord  of  manor.  But  the  original  institution,  having 
been  designed  for  ends  of  state,  police,  and  revenue,  full  as  much 
as  for  the  determination  of  private  suits,  still  preserved  the  most 
eminent  parts  of  its  authority.  For  the  king's  ordinary  or  privy 
council,  which  is  the  usual  style  from  the  reign  of  Edward  I, 
seems  to  have  been  no  other  than  the  king's  court  (curia  reg^s) 
of  older  times,  being  composed  of  the  same  persons,  and  having, 
in  a  principal  degree,  the  same  subjects  of  deliberation.  It  con- 
sisted of  the  chief  ministers,  as  the  chancellor,  treasurer,  lord 
steward,  lord  admiral,  lord  marshal,  the  keeper  of  the  privy  seal, 
the  chamberlain,  treasurer,  and  comptroller  of  the  household,  the 
chancellor  of  the  exchequer,  the  master  of  the  wardrobe ;  and  of 
the  judges,  king^s  sergeant,  and  attorney  general,  the  master  of 
the  rolls,  and  justices  in  eyre,  who  at  that  time  were  not  the  same 
as  the  judges  at  Westminster.  When  all  these  were  called  to- 
gether, it  was  a  full  council;  but  where  the  business  was  of  a 
more  contracted  nature,  those  only  who  were  fittest  to  advise  were 
summoned:  the  chancellor  and  judges  for  matters  of  law,  the 
officers  of  state  for  what  concerned  the  revenue  or  household.*** 

"  Atterbmy,  p.  346.  diction   exercised   by   the  king's   council 

■•ai  R.  II,  c  12.    Burnet's  "Hist,  of  has  been   chiefly  derived  from   Sir   Mat- 

lUfomution  "   (vol.  ii.  p.  47)  led  me  to  thew   Hale's    "  Treatise   of   the    Turisdic- 

^  act,   which   I   had  overlooked.  tion  of  the  Lords'  House  in  Parliament/' 

■"••Rot.    Pari./*  Tol.  iii,  p.  583.     At-  published  by  Mr.  Har^ravc. 
tertwry,  p.   61.  ■•*  The    words    **  pnvy    counoV*'    %x* 

"*  The   ensviaff   sketch   of   the  juris-  Mid  not  to  be  used  till  aUet  XYie  tt\vc^  <A 
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The  business  of  this  council,  out  of  Parliament,  may  be  re- 
duced to  two  heads :  its  deliberative  oilice  as  a  council  of  advice, 
and  its  decisive  power  of  jurisdiction.  With  respect  to  the  first, 
it  obviously  comprehended  all  subjects  of  political  deliberation, 
which  were  usually  referred  to  it  by  the  king ;  this  being,  in  fact, 
the  administration  or  governing  council  of  state,  the  distinction 
of  a  cabinet  being  introduced  in  comparatively  modem  times. 
But  there  were  likewise  a  vast  number  of  petitions  continually 
presented  to  the  council,  upon  which  they  proceeded  no  further 
than  to  sort,  as  it  were,  and  forward  them  by  indorsement  to  the 
proper  courts,  or  advise  the  suitor  what  remedy  he  had  to  seek. 
Thus  some  petitions  are  answered,  "  This  can  not  be  done  with- 
out a  new  law  " ;  some  were  turned  over  to  the  regular  court, 
as  the  chancery  or  King^s  Bench ;  some  of  greater  moment  were 
indorsed  to  be  heard  **  before  the  great  council " ;  some,  con- 
cerning the  king's  interest,  were  referred  to  the  chancery  or 
select  persons  of  the  council. 

The  coercive  authority  exercised  by  this  standing  council 
of  the  king  was  far  more  important.  It  may  be  divided  into  acts, 
legislative  and  judicial.  As  for  the  first,  many  ordinances  were 
made  in  council;  sometimes  upon  request  of  the  commons  in 
Parliament,  who  felt  themselves  better  qualified  to  state  a  griev- 
ance than  a  remedy ;  sometimes  without  any  pretence,  unless  the 
usage  of  government,  in  the  infancy  .of  our  constitution,  may 
be  thought  to  afford  one.  These  were  always  of  a  temporary  or 
partial  nature,  and  were  considered  as  regulations  not  sufficiently 
important  to  demand  a  new  statute.  Thus,  in  the  second  year 
of  Richard  II,  the  council,  after  hearing  read  the  statute  roll  of 
an  act  recently  passed,  conferring  a  criminal  jurisdiction  in  cer- 
tain cases  upon  justices  of  the  peace,  declared  that  the  intention 
of  Pariiament,  though  not  clearly  expressed  therein,  had  been 
to  extend  that  jurisdiction  to  certain  other  cases  omitted,  which 
accordingly  they  cause  to  be  inserted  in  the  commissions  made 
to  these  justices  under  the  great  seal.'"  But  they  frequently 
so  much  exceeded  what  the  growing  spirit  of  public  liberty  would 
permit  that  it  gave  rise  to  complaint  in  Parliament.  The  com- 
mons petition  in  13  Richard  II  that  "  neither  the  chancellor  nor 
the  king's  council,  after  the  close  of  Parliament,  may  make  any 
ordinance  against  the  common  law,  or  the  ancient  customs  of  the 


Hennr  VI ;  the  former  style  was  **  ordi- 
nary "  or  "  continual  council.*'  But  a 
distinction  had  always  been  made,  ac- 
cording to  the  nature  of  the  business; 
the  great  officers  of  state,  or,  as  we 
mi^ht  now  say,  the  ministers,  had  no  oc- 
casion for  the  presence  of  judges  or  any 
lawyers  in  the  secret  councils  of  the 
crown.  They  become,  therefore,  a  coun- 
cil of  goremment,  though  always  mem- 


bers of  the  concilium  ordinarium;  and, 
in  the  former  capacity,  began  to  keep 
formal  records  of  their  proceedings. 
The  acts  of  this  council,  though,  as  I 
have  iust  said,  it  bore  as  vet  no  distin- 
guishing name,  are  extant  from  the  year 
1386,  and  for  serenty  years  afterward 
are  known  through  the  raluable  publica- 
tion of  Sir  Harris  Nicolas. 

•«  "  Rot  Pari.,"  voL  iU,  p.  84. 
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land,  or  the  statutes  made  heretofore  or  to  be  made  in  this  Par- 
liament; but  that  the  common  law  have  its  course  for  all  the 
people,  and  no  judgment  be  rendered  without  due  legal  process." 
The  king  answers :  "  Let  it  be  done  as  has  been  usual  heretofore, 
saving  the  prerogative ;  and  if  any  one  is  aggrieved,  let  him  show 
it  specially,  and  right  shall  be  done  him."  ***  This  unsatisfactory 
answer  proves  the  arbitrary  spirit  in  which  Richard  was  deter- 
mined to  govern. 

The  judicial  power  of  the  council  was  in  some  instances 
founded  upon  particular  acts  of  Parliament,  giving  it  power  to 
hear  and  determine  certain  causes.  Many  petitions  likewise  were 
referred  to  it  from  Parliament,  especially  where  they  were  left 
unanswered  by  reason  of  a  dissolution.  But,  independently  of 
this  delegated  authority,  it  is  certain  that  the  king's  council  did 
anciently  exercise,  as  well  out  of  Parliament  as  in  it,  a  very  great 
jurisdiction,  both  in  causes  criminal  and  civil.  Some,  however, 
have  contended,  that  whatever  they  did  in  this  respect  was  il- 
legal, .and  an  encroachment  upon  the  common  law  and  Magna 
Charta.  And  be  the  common  law  what  it  may,  it  seems  an  indis- 
putable violation  of  the  charter,  in  its  most  admirable  and  essen- 
tial article,  to  drag  men  in  questions  of  their  freehold  or  liberty 
before  a  tribunal  which  neither  granted  them  a  trial  by  their 
peers  nor  always  respected  the  law  of  the  land.  Against  this 
usurpation  the  patriots  of  those  times  never  ceased  to  lift  their 
voices.  A  statute  of  the  fifth  year  of  Edward  III  provides  that 
no  man  shall  be  attached,  nor  his  property  seized  into  the  king's 
hands,  against  the  form  of  the  Great  Charter  and  the  law  of  the 
land.  In  the  twenty-fifth  of  the  same  king  it  was  enacted  that 
"  none  shall  be  taken  by  petition  or  suggestion  to  the  king  or  his 
council,  unless  it  be  by  indictment  or  presentment, or  by  writ  origi- 
nal at  the  common  law,  nor  shall  be  put  out  of  his  franchise  or 
freehold,  unless  he  be  duly  put  to  answer,  and  forejudged  of  the 
same  by  due  course  of  law."  *•*  This  was  repeated  in  a  short  act 
of  the  twenty-eighth  of  his  reign ;  **'  but  both,  in  all  probability, 
were  treated  with  neglect;  for  another  was  passed  some  years 
afterward,  providing  that  no  man  shall  be  put  to  answer  without 
presentment  before  justices,  or  matter  of  record,  or  by  due  process 
and  writ  original  according  to  the  old  law  of  the  land.  The  an- 
swer to  the  petition  whereon  this  statute  is  grounded,  in  the 
Parliament  roll,  expressly  declares  this  to  be  an  article  of  the 

'•  "  Rot.  Pari.,**  vol.  Hi,  p.  ^€6.  picas  of  freehold  before  the  council,  took 

"••25   E.    Ill,   Stat    5,  c.   4.     Probablv  away  the  compulsory  finding  of  men-at- 

^s  fifth  statute  of  the  twenty-fifth  of  Ed-  arms    and    other    trooi)s,    confirmed    the 

*v<l  III   is   the   most  extensively  bene-  reasonable  aid  of  the  king's  tenants  fixed 

S^  act  in  the  whole  body  of  our  laws.  by  3  E.  I,  and  provided  that  the  king's 

It  established  certainty  in  treasons,  regu-  protection  should  not  hinder  civil  process 

I^    purveyance,     proliibited     arbitrary  or  execution. 
iBprisonment   and    the  determination   of  **■  a6  E.  Ill,  c  3. 
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Great  Charter."**  Nothing,  however,  would  prevail  on  the  coun- 
cil to  surrender  so  eminent  a  power,  and,  though  usurped,  yet 
of  so  long  a  continuance.  Cases  of  arbitrary  imprisonment  fre- 
quently occurred,  and  were  remonstrated  against  by  the  com- 
mons. The  right  of  every  freeman  in  that  cardinal  point  was 
as  indubitable,  legally  speaking,  as  at  this  day;  but  the  courts 
of  law  were  afraid  to  exercise  their  remedial  functions  in  defiance 
of  so  powerful  a  tribunal.  After  the  accession  of  the  Lancastrian 
family,  these,  like  other  grievances,  became  rather  less  frequent, 
but  the  commons  remonstrate  several  times,  even  in  the  minority 
of  Henry  VI,  against  the  council's  interference  in  matters  cog- 
nizable at  common  law.**^  In  these  later  times  the  civil  juris- 
diction of  the  council  was  principally  exercised  in  conjunction 
with  the  chancery,  and  accordingly  they  are  generally  named 
together  in  the  complaint.  The  chancellor  having  the  great  seal 
in  his  custody,  the  council  usually  borrowed  its  process  from 
his  court.  This  was  returnable  into  chancery  even  where  the 
business  was  depending  before  the  council.  Nor  were  the  two 
jurisdictions  less  intimately  allied  in  their  character,  each  being 
of  an  equitable  nature ;  and  equity,  as  then  practised,  being  little 
else  than  innovation  and  encroachment  on  the  course  of  law. 
This  part,  long  since  the  most  important  of  the  chancellor's 
judicial  function,  can  not  be  traced  beyond  the  time  of  Richard 
II,  when,  the  practice  of  feoffments  to  uses  having  been  intro- 
duced, without  any  legal  remedy  to  secure  the  cestui  que  use,  or 
usufructuary,  against  his  feoffees,  the  court  of  chancery  under- 
took to  enforce  this  species  of  contract  by  process  of  its  own.*** 
Such  was  the  nature  of  the  king's  ordinary  council  in  itself. 


■«  4ja  E.  Ill,  c.  3»  and  "  Rot  Pari.," 
Tol.  ii,  p.  395.  It  is  not  surprising  that 
the  king's  council  should  have  persisted 
in  these  transgressions  of  their  lawful  au- 
thority, when  we  find  a  similar  jurisdic- 
tion usurped  by  the  officers  of  inferior  per- 
sons. Complaint  is  made  in  the  eighteenth 
of  Richard  II  that  men  were  compelled 
to  answer  before  the  council  of  divers 
lords  and  ladies,  for  their  freeholds  and 
other  matters  cognizable  at  common  law, 
and  a  remedy  for  this  abuse  is  gi^^n  by 
petition  in  chancery,  stat  15.  R.  II,  c. 
12.  This  act  is  confirmed  with  a  penalty 
on  its  contraveners  the  next  year,  16  R. 
II,  c.  2.  The  private  jails  which  some 
lords  were  permitted  by  law  to  possess, 
and  for  which  there  was  alwavs  a  pro- 
vision in  their  castles,  enablea  them  to 
render    this    oppressive    jurisdiction    ef- 

■«"*Rot  Pari,"  17  R.  II,  vol.  iii,  p. 
319;  4  H.  IV,  p.  507;  I  H.  VI,  vol.  iv, 

P-  S^S?T^-  ^  P-  ^^  *,r?-  VI.  p.  343; 
10  H.  VI.  p.  403;  15  H-  VI,  p.  501.  To 
one  of  these  (10  H.  VI),  ''^that  none 
should  be  put  to  answer  for  his  freehold 
in  Parliament,  nor  before  any  court  or 
council  where  such  things  are  not  cog- 


nizable bv  the  law  of  the  land."  the  king 
gave  a  denial.  As  it  was  less  usual  to 
refuse  promises  of  this  kind  than  to  fof^ 
get  them  afterward,  I  do  not  understand 
the  motive  of  this. 

»« Hale's  "Jurisdiction  of  Lords' 
House,"  p.  46.  Coke.  2  Inst.,  p.  553. 
The  last  author  places  this  a  little  later. 
There  is  a  petition  of  the  commons,  in 
the  roll  of  the  4th  of  Henry  IV.  p.  jii, 
that,  whereas  many  grantees  and  feo£fees 
in  trust  for  their  grantors  and  feoffers 
alienate  or  charge  the  tenements  granted, 
in  which  case  there  is  no  remedy  unless 
one  is  ordered  by  Parliament,  that  the 
kin^  and  lords  would  provide  a  remedy. 
This  petition  is  referred  to  the  king  s 
council  to  advise  of  a  remedy  against 
the  ensuinff  Parliament.  It  may  perhaps 
be  inferrea  from  hence  that  the  writ  of 
subpoena  out  of  chancery  had  not  yet 
been  applied  to  protect  the  cestui  que 
use.  But  it  is  eoually  possible  that  the 
commons,  being  disinclined  to  what  they 
would  deem  an  illegal  innovation,  were 
endeavouring  to  reduce  these  fiduciary 
estates  within  the  pale  of  the  common 
law,  as  was  afterward  done  by  the  statute 
of  uses.    [Note  X.] 
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as  the  organ  of  his  executive  sovereignty,  and  such  the  juris- 
diction which  it  habitually  exercised.  But  it  is  also  to  be  con- 
sidered in  its  relation  to  the  Pariiament,  during  whose  session, 
either  singly  or  in  conjunction  with  the  lords*  House,  it  was 
particularly  conspicuous.  The  great  officers  of  state,  whether 
peers  or  not,  the  judges,  the  king's  sergeant,  and  attorney-general, 
were,  from  the  earliest  times,  as  the  latter  still  continue  to  be, 
summoned  by  special  writs  to  the  upper  House.  But  while  the 
writ  of  a  peer  runs  ad  tractandum  nobiscum  et  cum  caeteris  prae- 
latis,  magnatibus  et  proceribus,  that  directed  to  one  of  the  judges 
is  only  ad  tractandum  nobiscum  et  cum  caeteris  de  consilio  nostro ; 
and  the  seats  of  the  latter  are  upon  the  woolsacks  at  one  extrem- 
ity of  the  House. 

In  the  reigns  of  Edward  I  and  H  the  council  appear  to  have 
been  the  regular  advisers  of  the  king  in  passing  laws  to  which 
the  Houses  of  Parliament  had  assented.  The  preambles  of  most 
statutes  during  this  period  express  their  concurrence.  Thus  the 
statute  Westm.  I  is  said  to  be  the  act  of  the  king  by  his  council, 
and  by  the  assent  of  archbishops,  bishops,  abbots,  priors,  earls, 
barons,  and  all  the  commonalty  of  the  realm  being  hither  sum- 
moned. The  statute  of  escheators,  29  Edward  I,  is  said  to  be 
agreed  by  the  council,  enumerating  their  names,  all  whom  appear 
to  be  judges  or  public  officers.  Still  more  striking  conclusions 
are  to  be  drawn  from  the  petitions  addressed  to  the  council  by 
both  Houses  of  Parliament.  In  8  Edward  II  there  are  four 
petitions  from  the  commons  to  the  king  and  his  council,  one  from 
the  lords  alone,  and  one  in  which  both  appear  to  have  joined. 
Later  Parliaments  of  the  same  reign  present  us  with  several  more 
instances  of  the  like  nature.  Thus  in  18  Edward  II  a  petition 
begins,  "  To  our  lord  the  king,  and  to  his  council,  the  arch- 
bishops, bishops,  prelates,  earls,  barons,  and  others  of  the  com- 
monalty of  England,  show,"  etc."** 

But  from  the  beginning  of  Edward  Ill's  reign  it  seems  that 
the  council  and  the  Lords'  House  in  Parliament  were  often  blend- 
ed together  into  one  assembly.  This  was  denominated  the  great 
council,  being  the  lords  spiritual  and  temporal,  with  the  king's 
ordinary  council  annexed  to  them,  as  a  council  within  a  coun- 
cil. And  even  in  much  earlier  times  the  lords,  as  hereditary 
counsellors,  were,  either  whenever  they  thought  fit  to  attend,  or 
on  special  summonses  by  the  king  (it  is  hard  to  say  which),  as- 
sistant members  of  this  council,  both  for  advice  and  for  jurisdic- 
tion. This  double  capacity  of  the  peerage,  as  members  of  the 
Parliament  or  legislative  assembly  and  of  the  deliberative  and 
judicial  council,  throws  a  very  great  obscurity  over  the  subject. 
However,  we  find  that  private  petitions  for  redress  were,  even 

»•  "  Rot  Pari.,"  vol.  i.  p.  4x6. 
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under  Edward  I,  presented  to  the  lords  in  Parliament  as  much 
as  to  the  ordinary  council.  The  Parliament  was  considered  a 
high  court  of  justice,  where  relief  was  to  be  g^ven  in  cases  where 
the  course  of  law  was  obstructed,  as  well  as  where  it  was  defective. 
Hence  the  intermission  of  Parliaments  was  looked  upon  as  a 
delay  of  justice,  and  their  annual  meeting  is  demanded  upon  that 
ground.  "  The  king,"  says  Fleta,  "  has  his  court  in  his  council, 
in  his  Parliaments,  in  the  presence  of  bishops,  earls,  barons,  lords, 
and  other  wise  men,  where  the  doubtful  cases  of  judgments  are 
resolved,  and  new  remedies  are  provided  against  new  injuries, 
and  justice  is  rendered  to  every  man  according  to  his  desert."  *^* 
In  the  third  year  of  Edward  II  receivers  of  petitions  began  to 
be  appointed  at  the  opening  of  every  Parliament,  who  usually 
transmitted  them  to  the  ordinary,  but  in  some  instances  to  the 
great  council.  These  receivers  were  commonly  three  for  Eng- 
land, and  three  for  Ireland,  Wales,  Gascony,  and  other  foreign 
dominions.  There  were  likewise  two  corresponding  classes  of 
auditors  or  triers  of  petitions.  These  consisted  partly  of  bishops 
or  peers,  partly  of  judges  and  other  members  of  the  council,  and 
they  seem  to  have  been  instituted  in  order  to  disburden  the  coun- 
cil by  giving  answers  to  some  petitions.  But  about  the  middle 
of  Edward  IIFs  time  they  ceased  to  act  juridically  in  this  respect, 
and  confined  themselves  to  transmitting  petitions  to  the  lords 
of  the  council. 

The  great  council,  according  to  the  definition  we  have  given, 
consisting  of  the  lords  spiritual  and  temporal,  in  conjunction 
with  the  ordinary  council,  or,  in  other  words,  of  all  who  were 
severally  summoned  to  Parliament,  exercised  a  considerable  juris- 
diction, as  well  civil  as  criminal.  In  this  jurisdiction  it  is  the 
opinion  of  Sir  M.  Hale  that  the  council,  though  not  peers,  had 
right  of  suffrage;  an  opinion  very  probable  when  we  recollect 
that  the  council  by  themselves,  both  in  and  out  of  Parliament, 
possessed,  in  fact,  a  judicial  authority  little  inferior ;  and  that  the 
king's  delegated  sovereignty  in  the  administration  of  justice, 
rather  than  any  intrinsic  right  of  the  peerage,  is  the  foundation 
on  which  the  judicature  of  the  lords  must  be  supported.  But 
in  the  time  of  Edward  III  or  Richard  II  the  lords,  by  their  as- 
cendency, threw  the  judges  and  rest  of  the  council  into  shade, 
and  took  the  decisive  jurisdiction  entirely  to  themselves,  making 
use  of  their  former  colleagues  but  as  assistants  and  advisers,  as 
they  still  continue  to  be  held  in  all  the  judicial  proceedings  of 
that  House.'*" 

Those  statutes  which  restrain  the  king's  ordinary  council 
from  disturbing  men  in  their  freehold  rights,  or  questioning 
them  for  misdemeanours,  have  an  .equal  application  to  the  Lords' 

"•L.ii,  c.a.  »"  [Note  XL] 
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House  in  Parliament,  though  we  do  not  frequently  meet  with 
complaints  of  the  encroachments  made  by  that  assembly.  There 
Wis,  however,  one  class  of  cases  tacitly  excluded  from  the  opera- 
tion of  those  acts,  in  which  the  coercive  jurisdiction  of  this  high 
tribunal  had  great  convenience — namely,  where  the  ordinary 
course  of  justice  was  so  much  obstructed  by  the  defending  party, 
through  riots,  combinations  of  maintenance,  or  overawing  influ- 
ence, that  no  inferior  court  could  find  its  process  obeyed.  Those 
iges,  disfigured  in  their  quietest  season  by  rapine  and  oppression, 
afforded  no  small  number  of  cases  that  called  for  this  interposi- 
tion of  a  paramount  authority."'*  Another  indubitable  branch 
of  this  jurisdiction  was  in  writs  of  error;  but  it  may  be  observed 
that  their  determination  was  very  frequently  left  to  a  select  com- 
mittee of  peers  and  councillors.  These,  too,  cease  almost  entirely 
with  Henry  IV,  and  were  scarcely  revived  till  the  accession  of 
James  I. 

Some  instances  occur  in  the  reign  of  Edward  III  where 
records  have  been  brought  into  Parliament,  and  annulled  with 
assent  of  the  commons  as  well  as  the  rest  of  the  legislature,"' 
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But  these  were  attainders  of  treason,  which  it  seemed  graciouj 
and  solemn  to  reverse  in  the  most  authentic  manner.  Certainl} 
the  commons  had  neither  by  the  nature  of  our  constitution  noi 
the  practice  of  ParHament  any  right  of  intermeddling  in  judica 
ture,  save  where  something  was  required  beyond  the  existing 
law,  or  where,  as  in  the  statute  of  treason,  an  authority  of  tha 
kind  was  particularly  reserved  to  both  Houses.  This  is  fulh 
acknowledged  by  themselves  in  the  first  year  of  Henry  IV.'^ 
But  their  influence  upon  the  balance  of  government  became  s< 
commanding  in  a  few  years  afterward  that  they  contrived,  as  ha: 
been  mentioned  already,  to  have  petitions  directed  to  them,  rathe 
than  to  the  lords  or  council,  and  to  transmit  them,  either  with  J 
tacit  approbation  or  in  the  form  of  acts,  to  the  upper  House 
Perhaps  this  encroachment  of  the  commons  may  have  contribute< 
to  the  disuse  of  the  lords'  jurisdiction,  who  would  rather  relin 
quish  their  ancient  and  honourable  but  laborious  function  thai 
share  it  with  such  bold  usurpers. 

Although  the  restraining  hand  of  Parliament  was  continuall] 
growing  more  effectual,  and  the  notions  of  legal  right  acquiring 
more  precision,  from  the  time  of  Magna  Charta  to  tlw  civil  wan 
under  Henry  VI,  we  may  justly  say  that  the  general  ^pne  of  ad- 
ministration was  not  a  little  arbitrary.  The  whole  >fabric  ol 
English  liberty  rose  step  by  step,  through  much  toil  aw  many 
sacrifices,  each  generation  adding  some  new  security  to  tl^  work, 
and  trusting  that  posterity  would  perfect  the  labour  as  ^^  fs 
enjoy  the  reward.  A  time,  perhaps,  was  even  then  forestpn  io 
the  visions  of  generous  hope,  by  the  brave  knights  of  Parli^wcnt 
and  by  the  sober  sages  of  justice,  when  the  proudest  minite* 
of  the  crown  should  recoil  from  those  barriers  which  were  V* 
daily  pushed  aside  with  impunity. 

There  is  a  material  distinction  to  be  taken  between  the  e:^ 
cise  of  the  king's  undeniable  prerogative,  however  repugnl 
to  our  improved  principles  of  freedom,  and  the  abuse  or  extensil 
of  it  to  oppressive  purposes.  For  we  can  not  fairly  consider 
part  of  our  ancient  constitution  what  the  Parliament  was  p< 
petually  remonstrating  against,  and  the  statute-book  is  full 
enactments  to  repress.  Doubtless  the  continual  acquiescence 
a  nation  in  arbitrary  government  may  ultimately  destroy  all  pri\| 
leges  of  positive  institution,  and  leave  them  to  recover,  by  sue] 
means  as  opportunity  shall  offer,  the  natural  and  imprescriptibl 
rights  for  which  human  societies  were  established.  And  thi 
may  perhaps  be  the  case  at  present  with  many  European  kin© 
doms.    But  it  would  be  necessary  to  shut  our  eyes  with  delibet! 

when  Mortimer  was  at  the  height  ol  his  respect  of  treasons,  animated  by  the  r 

power.       These     precedents     taken     to-  cent   statute.     (*'  Rot.    Pari.,"   vol.    ii, 

gether    seem    to   have   resulted    from    no  256.) 
partiality,  but  a  true  sense  of  justice  in  "*  "  Rot  Pari.,"  vol.  iii,  p.  427. 
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ate  prejudice  against  the  whole  tenor  of  the  most  unquestion- 
able authorities,  against  the  petitions  of  the  commons,  the  acts 
of  the  legislature,  the  testimony  of  historians  and  lawyers,  before 
we  could  assert  that  England  acquiesced  in  those  abuses  and 
oppressions  which  it  must  be  confessed  she  was  unable  fully  to 
prevent. 

The  word  prerogative  is  of  a  peculiar  import,  and  scarcely 
understood  by  those  who  come  from  the  studies  of  political  phi- 
losophy.   We  can  not  define  it  by  any  theory  of  executive  func- 
tions.    All  these  may  be  comprehended  in  it,  but  also  a  great 
deal  more.     It  is  best,  perhaps,  to  be  understood  by  its  deriva- 
tion, and  has  been  said  to  be  that  law  in  case  of  the  king  which 
is  law  in  no  case  of  the  subject.'^*    Of  the  higher  and  more  sov- 
ereign prerogatives  I  shall  here  say  nothing;  they  result  from 
the  nature  of  a  monarchy,  and  have  nothing  very  peculiar  in  their 
character.     But  the  smaller  rights  of  the  crown  show  better  the 
original  lineaments  of  our  constitution.     It  is  said  commonly 
enough  that  all  prerogatives  are  given  for  the  subject's  good. 
I  must  confess  that  no  part  of  this  assertion  corresponds  with  my 
view  of  the  subject.    It  neither  appears  to  me  that  these  preroga- 
tives were  ever  given  nor  that  they  necessarily  redound  to  the 
subject's  good.    Prerogative,  in  its  old  sense,  might  be  defined 
an  advantage  obtained  by  the  crown  over  the  subject,  in  cases 
where  their  interests  came  into  competition,  by  reason  of  its 
greater  strength.    This  sprang  from  the  nature  of  the  Norman 
govcmment,  which  rather  resembled  a  scramble  of  wild  beasts, 
where  the  strongest  takes  the  best  share,  than  a  system  founded 
mptm  principles  of  common  utility.    And,  modified  as  the  exer- 
cise of  most  prerogatives  has  been  by  the  more  liberal  tone 
wUch  now  pervades  our  course  of  government,  whoever  attends 
totfie  common  practice  of  courts  of  justice,  and,  still  more,  who- 
^jWwr  consults  the  law-books,  will  not  only  be  astonished  at  their 
It  and  multiplicity,  but  very  frequently  at  their  injustice  and 
ity. 
♦The  real  prerogatives  that  might  formerly  be  exerted  were 
times  of  so  injurious  a  nature  that  we  can  hardly  separate 
from  their  abuse:  a  striking  instance  is  that  of  purvey- 
i,  which  will  at  once  illustrate  the  definition  above  given  of 
rerogative,  the  limits  within  which  it  was  to  be  exercised,  and 
tendency  to  transgress  them.    This  was  a  right  of  purchasing 
itever  was  necessary  for  the  king's  household,  at  a  fair  price, 
preference  to  every  competitor,  and  without  the  consent  of  the 
ler.    By  the  same  prerogative,  carriages  and  horses  were  im- 
jsed  for  the  king's  journeys,  and  lodgings  provided  for  his 
tendants.    This  was  defended  on  a  pretext  of  necessity,  or  at 

•"  Blackstonc's  "  Comment.,"  from  Finch,  vol.  i,  c,  7. 
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least  of  great  convenience  to  the  sovereign,  and  was  both  of 
high  antiquity  and  universal  practice  throughout  Europe.  But 
the  royal  purveyors  had  the  utmost  temptation,  and  doubtless  no 
small  store  of  precedents,  to  stretch  this  power  beyond  its  legal 
boundary;  and  not  only  to  fix  their  own  price  too  low,  but  to 
seize  what  they  wanted  without  any  payment  at  all,  or  with  tallies 
which  were  carried  in  vain  to  an  empty  exchequer.*^*  This  gave 
rise  to  a  number  of  petitions  from  the  commons,  upon  which 
statutes  were  often  framed;  but  the  evil  was  almost  incurable 
in  its  nature,  and  never  ceased  till  that  prerogative  was  itself 
abolished.  Purveyance,  as  I  have  already  said,  may  serve  to  dis- 
tinguish the  defects  from  the  abuses  of  our  constitution.  It  was 
a  reproach  to  the  law  that  men  should  be  compelled  to  sell  their 
goods  without  their  consent ;  it  was  a  reproach  to  the  adminis- 
tration that  they  were  deprived  of  them  without  payment. 

The  right  of  purchasing  men's  goods  for  the  use  of  the  king 
was  extended  by  a  sort  of  analogy  to  their  labour.  Thus  Edward 
III  announces  to  all  sheriffs  that  William  of  Walsingham  had 
a  commission  to  collect  as  many  painters  as  might  suffice  for 
"  our  works  in  St.  Stephen's  Chapel,  Westminster,  to  be  at  our 
wages  as  long  as  shall  be  necessary,"  and  to  arrest  and  keep  in 
prison  all  who  should  refuse  or  be  refractory,  and  enjoins  them 
to  lend  their  assistance.**^^  Windsor  Castle  owes  its  massive 
magnificence  to  labourers  impressed  from  every  part  of  the  king- 
dom. There  is  even  a  commission  from  Edward  IV  to  take  as 
many  workmen  in  gold  as  were  wanting,  and  employ  them  at 
the  king's  cost  upon  the  trappings  of  himself  and  his  house- 
hold."* 

Another  class  of  abuses  intimately  connected  with  unques- 
tionable though  oppressive  rights  of  the  crown  originated  in  the 
feudal  tenure  which  bound  all  the  lands  of  the  kingdom.  The 
king  had  indisputably  a  right  to  the  wardship  of  his  tenants  in 
chivalry,  and  to  the  escheats  or  forfeitures  of  persons  dying  with- 
out heirs  or  attainted  for  treason.  But  his  officers,  under  pre- 
tence of  wardship,  took  possession  of  lands  not  held  immediately 
of  the  crown,  claimed  escheats  where  a  right  heir  existed,  and 
seized  estates  as  forfeited  which  were  protected  by  the  statute 
of  entails.    The  real  owner  had  no  remedy  against  this  disposition 


*'•  Letters  are  directed  to  all  the  sher- 
iffs, 2  E.  I,  enjoining  them  to  send  up  a 
certain  number  of  beeves,  sheep,  capons, 
etc.,  for  the  king's  coronation.  (Rymer, 
vol.  ii.  p.  31.)  By  the  statute  ai  £.  III. 
c  12,  goods  taken  by  the  purveyors  were 
to  be  paid  for  on  the  spot  if  under  twenty 
ahillinffs'  value,  or  within  three  months' 
time  i?  above  that  value.  But  it  is  not 
to  be  imagined  that  this  law  was  or  could 
be  observed. 

Edward  III,  impelled  by  the  exigen- 
ica  of  hi9  French  war,  went  still  greater 


lengths,  and  seized  larger  quantities  of 
wool,  which  he  sold  beyond  sea,  as  well 
as  provisions  for  the  supply  of  his  army. 
In  both  cases  the  proprietors  had  tallies, 
or  other  securities;  but  their  despair  of 
obtaining  payment  gave  rise,  in  1338,  to 
an  insurrection.  There  is  a  singular 
apologetical  letter  of  Edward  to  the  arch- 
bishops on  this  occasion.  (Rymer,  tome 
v,  p.  10;  see  also  p.  73,  and  Knyghton, 
col.  2570.) 

•"Rymer,  tome  vi,  p.  417. 

•"  Rymer,  tome  xi,  p.  85a, 
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but  to  prefer  his  petition  of  right  in  chancery,  or,  which  was 
probably  more  effectual,  to  procure  a  remonstrance  of  the  House 
of  Commons  in  his  favour.  Even  where  justice  was  finally  ren- 
dered to  him  he  had  no  recompense  for  his  damages,  and  the 
escheators  were  not  less  likely  to  repeat  an  iniquity  by  which 
they  could  not  personally  suffer. 

The  charter  of  the  forests,  granted  by  Henry  HI  along  with 
Magna  Charta,*^'  had  been  designed  to  crush  the  flagitious  sys- 
tem of  oppression  which  prevailed  in  those  favourite  haunts  of 
the  Norman  kings.  They  had  still,  however,  their  peculiar  juris- 
diction, though,  from  the  time  at  least  of  Edward  HI,  subject  in 
some  measure  to  the  control  of  the  King's  Bench.*®®  The  forest- 
ers, I  suppose,  might  find  a  compensation  for  their  want  of  the 
common  law  in  that  easy  and  licentious  way  of  life  which  they 
affected;  but  the  neighbouring  cultivators  frequently  suffered 
from  the  king's  officers  who  attempted  to  recover  those  adjacent 
lands,  or,  as  they  were  called,  purlieus,  which  had  been  disaffor- 
ested by  the  charter  and  protected  by  frequent  perambulations. 
Many  petitions  of  the  commons  relate  to  this  grievance. 

The  constable  and  marshal  of  England  possessed  a  jurisdic- 
tion, the  proper  limits  whereof  were  sufficiently  narrow,  as  it 
seems,  to  have  extended  only  to  appeals  of  treason  committed 
beyond  sea,  which  were  determined  by  combat,  and  to  military 
offences  within  the  realm.  But  these  high  officers  frequently  took 
upon  them  to  inquire  of  treasons  and  felonies  cognizable  at  com- 
mon law,  and  even  of  civil  contracts  and  trespasses.  This  is  no 
bad  illustration  of  the  state  in  which  our  constitution  stood  under 
the  Plantagenets.  No  colour  of  right  or  of  supreme  prerogative 
was  set  up  to  justify  a  procedure  so  manifestly  repugnant  to  the 
Great  Charter.  For  all  remonstrances  against  these  encroach- 
ments the  king  gave  promises  in  return;  and  a  statute  was  en- 
acted, in  the  thirteenth  of  Richard  H,  declaring  the  bounds  of  the 
constable  and  marshal's  jurisdiction.***^  It  could  not  be  denied, 
therefore,  that  all  infringements  of  these  acknowledged  limits  were 
illegal,  even  if  they  had  a  hundredfold  more  actual  precedents  in 
their  favour  than  can  be  supposed.  But  the  abuse  by  no  means 
ceased  after  the  passing  of  this  statute,  as  several  subsequent 
petitions  that  it  might  be  better  regarded  will  evince.     One,  as 


■'•Matthew  Paris  asserts  that  John 
ffnnted  a  separate  forest  charter,  and 
npports  his  position  by  asserting  that  of 
Henry  III  at  full  length.  In  fact,  the 
danses  relating  to  the  forest  were  incor^ 
Porated  with  the  Great  Charter  of  John. 
Such  an  error  as  this  shows  the  precari- 
ousness  of  historical  testimony,  even 
vhere  it  seems  to  be  best  grounded. 

"•Coke,  fourth  "  Inst.,'*^  p.  294.  The 
rarest  domain  of  the  king,  says  the  au- 
thor of  the   dialogue  on  the  Exchequer 


under  Henry  II,  is  governed  by  its  own 
laws,  not  founded  on  the  common  law 
of  the  land,  but  the  voluntary  enactment 
of  princes:  so  that  whatever  is  done  bv 
that  law  is  reckoned  not  legal  in  itself, 
but  legal  according  to  forest  law,  p.  29, 
non  justum  absolute,  sed  justum  secun- 
dum le^em  forestae  dicatur.  I  believe  m^ 
translation  of  justum  is  right;  for  he  u 
not  writing  satirically. 
w»  13  R.  II,  c.  a. 
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it  contains  a  special  instance,  I  shall  insert.  It  is  of  the  fifth 
year  of  Henry  IV :  "  On  several  supplications  and  petitions  made 
by  the  commons  in  Parliament  to  our  lord  the  king  for  Bennet 
Wilman,  who  is  accused  by  certain  of  his  ill-wishers  and  detained 
in  prison,  and  put  to  answer  before  the  constable  and  marshal, 
against  the  statutes  and  the  common  law  of  England,  our  said 
lord  the  king,  by  the  advice  and  assent  of  the  lords  in  Parlia- 
ment, granted  that  the  said  Bennet  should  be  treated  accord- 
ing to  the  statutes  and  common  law  of  England,  notwithstand- 
ing any  commission  to  the  contrary,  or  accusation  against  him 
made  before  the  constable  and  marshal."  And  a  writ  was  sent  to 
the  justices  of  the  King's  Bench  with  a  copy  of  this  article  from 
the  roll  of  Parliament,  directing  them  to  proceed  as  they  shall 
see  fit  according  to  the  laws  and  customs  of  England.**®* 

It  must  appear  remarkable  that,  in  a  case  so  manifestly  within 
their  competence,  the  Court  of  King's  Bench  should  not  have 
issued  a  writ  of  habeas  corpus,  without  waiting  for  what  may 
be  considered  as  a  particular  act  of  Parliament.  But  it  is  a  natu- 
ral effect  of  an  arbitrary  administration  of  government  to  intimi- 
date courts  of  justice.***  A  negative  argument,  founded  upon 
the  want  of  legal  precedent,  is  certainly  not  conclusive  when  it 
relates  to  a  distant  period,  of  which  all  the  precedents  have  not 
been  noted ;  yet  it  must  strike  us  that  in  the  learned  and  zealous 
arguments  of  Sir  Robert  Cotton,  Mr.  Selden,  and  others,  against 
arbitrary  imprisonment,  in  the  great  case  of  the  habeas  corpus, 
though  the  statute  law  is  full  of  authorities  in  their  favour,  we 
find  no  instance  adduced  earlier  than  the  reign  of  Henry  VII, 
where  the  King's  Bench  has  released,  or  even  bailed,  persons 
committed  by  the  council  or  the  constable,  though  it  is  unques- 
tionable that  such  committals  were  both  frequent  and  illegal.*** 


"» *•  Rot  Pari.,"  vol.  iii.  if.  530. 

***  The  apprehension  of  this  compliant 
spirit  in  the  ministers  of  Justice  led  to 
an  excellent  act  in  a  E.  III.  c.  8.  that 
the  judges  shall  not  omit  to  do  right  for 
any  command  under  the  great  or  privv 
seal.  And  the  conduct  of  Richard  II, 
who  sought  absolute  power  by  corrupting 
or  intimidating  them,  produced  another 
statute  in  the  eleventh  year  of  his  reign 
(c.  10),  providing  that  neither  letters  of 
the  king  s  signet  nor  of  the  privy  seal 
should  from  thenceforth  be  sent  in  dis- 
turbance of  the  law.  An  ordinance  of 
Charles  V,  King  of  France,  in  1369,  di- 
rects the  Parliament  of  Paris  to  pay  no 
regard  to  any  letters  under  his  seal  sus- 
pending the  course  of  legal  procedure, 
but  to  consider  them  as  surreptitious- 
ly obtained.  (Villaret.  tome  x,  p.  175.) 
This  ordinance,  which  was  sedulously  ob- 
served, tended  very  much  to  confirm  the 
independence  and  integrity  of  that  tri- 
bunal. 

•"  Cotton's  "  Posthuma."  p.  221.  How- 
eirs     "Sutc    Trials,"    vol.     iii,    p.     1. 


Hume  quotes  a  grant  of  the  office  of 
constable  to  the  Earl  of  Rivers  in  7 
E.  IV,  and  infers,  unwarrantably  enough, 
that  its  authority  was  in  direct  contra- 
diction to  Mag^na  Charta  and  it  is  evi- 
dent that  no  regular  liberty  could  sub- 
sist with  it.  It  involved  a  full  dictatorial 
power,  continually  subsisting  in  the 
state."  ("  Hist,  of  England,"  c  22.)  But 
by  the  very  words  of  this  patent  the 
jurisdiction  given  ^was  only  over  such 
causes  qux  in  curia  constabularii  Angliae 
ab  antiquo,  viz.  tempore  dicti  Gulielmi 
conquxstoris,  seu  aliquo  tempore  citra, 
tractari,  audiri,  examinari,  aut  decidi 
consueverunt  aut  jure  debuerant  aut  de- 
bent.  These  are  expressed,  though  not 
very  perspicuously,  m  the  statute  1^  R. 
II,  c.  2,  that  declares  the  constable's 
jurisdiction.  And  the  chief  criminal  mat- 
ter reserved  by  law  to  the  court  of  this 
officer  was  treason  committed  out  of  the 
kingdom.  In  violent  and  revolutionary 
seasons,  such  as  the  commencement  of 
Edward  IV's  reign,  some  persons  were 
tried    by    martial    law    before    the    con- 
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H  I  have  faithfully  represented  thus  far  the  history  of  our 
constitution,  its  essential  character  will  appear  to  be  a  monarchy 
greatly  limited  by  law,  though  retaining  much  power  that  was 
ill  calculated  to  promote  the  public  good,  and  swerving  contin- 
ually into  an  irregular  course,  which  there  was  no  restraint  ade- 
quate to  correct.  But  of  all  the  notions  that  have  been  advanced 
as  to  the  theory  of  this  constitution,  the  least  consonant  to  law 
and  history  is  that  which  represents  the  king  as  merely  an  heredi- 
tary executive  magistrate,  the  first  officer  of  the  state.  What 
advantages  might  result  from  such  a  form  of  government  this  is 
not  the  place  to  discuss.  But  it  certainly  was  not  the  ancient 
constitution  of  England.  There  was  nothing  in  this,  absolutely 
nothing,  of  a  republican  appearance.  All  seemed  to  grow  out  of 
the  monarchy,  and  was  referred  to  its  advantage  and  honour. 
The  voice  of  supplication,  even  in  the  stoutest  disposition  of  the 
commons,  was  always  humble ;  the  prerogative  was  always  named 
in  large  and  pompous  expressions.  Still  more  naturally  may 
we  expect  to  find  in  the  law-books  even  an  obsequious  deference 
to  power,  from  judges  who  scarcely  ventured  to  consider  it  as 
their  duty  to  defend  the  subject's  freedom,  and  who  beheld  the 
gigantic  image  of  prerogative,  in  the  full  play  of  its  hundred 
arms,  constantly  before  their  eyes.  Through  this  monarchical 
tone,  which  certainly  pervades  all  our  legal  authorities,  a  writer 
like  Hume,  accustomed  to  philosophical  liberality  as  to  the  prin- 
ciples of  government,  and  to  the  democratical  language  which 
the  modem  aspect  of  the  constitution  and  the  liberty  of  print- 
ing have  produced,  fell  hastily  into  the  error  of  believing  that 
all  limitations  of  royal  power  during  the  fourteenth  and  fifteenth 
centuries  were  as  much  unsettled  in  law  and  in  public  opinion 
as  they  were  liable  to  be  violated  by  force.  Though  a  contrary 
position  has  been  sufficiently  demonstrated,  I  conceive,  by  the 
series  of  parliamentary  proceedings  which  I  have  already  pro- 
duced, yet  there  is  a  passage  in  Sir  John  Fortescue's  treatise, 
"  De  Laudibus  Legum  Angliae,"  so  explicit  and  weighty  that  no 
writer  on  the  English  constitution  can  be  excused  from  inserting 
it.  This  eminent  person,  having  been  chief  justice  of  the  King's 
Bench  under  Henry  VI,  was  governor  to  the  young  Prince  of 
Wales  during  his  retreat  in  France,  and  received  at  his  hands  the 
office  of  chancellor.  It  must  never  be  forgotten  that,  in  a  treatise 
purposely  composed  for  the  instruction  of  one  who  hoped  to  reign 
over  England,  the  limitations  of  government  are  enforced  as 
strenuously  by  Fortescue  as  some  succeeding  lawyers  have  incul- 
cated the  doctrines  of  arbitrary  prerogative. 

"  A  King  of  England  can  not  at  his  pleasure  make  any  altera- 

stsble.    But,   in   general,  the  exercise  of       be  said  to  warrant  the  strong  lancoa^e 
cnnifial  justice  by  this  tribunal,  though       adopted  by  Hume 
one  oi  the  abuses  of  the  times,  can  not 
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tions  in  the  laws  of  the  land,  for  the  nature  of  his  government  is 
not  only  regal  but  political.  Had  it  been  merely  regal,  he  would 
have  a  power  to  make  what  innovations  and  alterations  he  pleased 
in  the  laws  of  the  kingdom,  impose  tallages  and  other  hardships 
upon  the  people  whether  they  would  or  no,  without  their  con- 
sent, which  sort  of  government  the  civil  laws  point  out  when 
they  declare  Quod  principi  placuit,  legis  habet  vigorem.  But  it 
is  much  otherwise  with  a  king  whose  government  is  political, 
because  he  can  neither  make  any  alteration  or  change  in  the 
laws  of  the  realm  without  the  consent  of  the  subjects,  nor  burden 
them  against  their  wills  with  strange  impositions,  so  that  a  people 
governed  by  such  laws  as  are  made  by  their  own  consent  and 
approbation  enjoy  their  properties  securely,  and  without  the  haz- 
ard of  being  deprived  of  them,  either  by  the  king  or  any  other. 
The  same  things  may  be  effected  under  an  absolute  prince,  pro- 
vided he  do  not  degenerate  into  the  tyrant.  Of  such  a  prince, 
Aristotle,  in  the  third  of  his  *  Politics,'  says,  *  It  is  better  for  a  city 
to  be  governed  by  a  good  man  than  by  good  laws.'  But  because 
it  does  not  always  happen  that  the  person  presiding  over  a  people 
is  so  qualified,  St.  Thomas,  in  the  book  which  he  writ  to  the  King 
of  Cyprus,  '  De  Regimine  Principum,'  wishes  that  a  kingdom 
could  be  so  instituted  as  that  the  king  might  not  be  at  liberty 
to  tyrannize  over  his  people;  which  only  comes  to  pass  in  the 
present  case — that  is,  when  the  sovereign  power  is  restrained 
by  political  laws.  Rejoice,  therefore,  my  good  prince,  that  such 
is  the  law  of  the  kingdom  which  you  are  to  inherit,  because  it 
will  afford,  both  to  yourself  and  subjects,  the  greatest  security 
and  satisfaction."  ^^^ 

The  two  great  divisions  of  civil  rule,  the  absolute,  or  regal, 
as  he  calls  it,  and  the  political,  Fortescue  proceeds  to  deduce 
from  the  several  originals  of  conquest  and  compact.  Concern- 
ing the  latter,  he  declares  emphatically  a  truth  not  always  palatable 
to  princes,  that  such  governments  were  instituted  by  the  people, 
and  for  the  people's  good,  quoting  St.  Augustin  for  a  similar 
definition  of  a  political  society :  "  As  the  head  of  a  body  natural 
can  not  change  its  nerves  and  sinews,  can  not  deny  to  the  sev- 
eral parts  their  proper  energy,  their  due  proportion  and  aliment 
of  blood,  neither  can  a  king,  who  is  the  head  of  a  body  politic, 
change  the  laws  thereof,  nor  take  from  the  people  what  is  theirs 
by  right  against  their  consent.  Thus  you  have,  sir,  the  formal 
institution  of  every  political  kingdom,  from  whence  you  may 
guess  at  the  power  which  a  king  may  exercise  with  respect  to 
the  laws  and  the  subject.  For  he  is  appointed  to  protect  his 
subjects  in  their  lives,  properties,  and  laws;  for  this  very  end 
and  purpose  he  has  the  delegation  of  power  from  the  people, 

***  Fortescue,    **  De    Laudibus    Lcgum  Anglise/'  c  9. 
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and  he  has  no  just  claim  to  any  other  power  but  this.  Where- 
fore, to  give  a  brief  answer  to  that  question  of  yours,  concern- 
ing the  different  powers  which  kings  claim  over  their  subjects, 
I  am  firmly  of  opinion  that  it  arises  solely  from  the  different 
natures  of  their  original  institution,  as  you  may  easily  collect 
from  what  has  been  said.  So  the  kingdom  of  England  had  its 
original  from  Brute,  and  the  Trojans,  who  attended  him  from 
Italy  and  Greece,  and  became  a  mixed  kind  of  government,  com- 
pounded of  the  regal  and  political."  **• 

It  would  occupy  too  much  space  to  quote  every  other  passage 
of  the  same  nature  in  this  treatise  of  Fortescue,  and  in  that  en- 
titied  "  Of  the  Difference  between  an  Absolute  and  Limited 
Monarchy,"  which,  so  far  as  these  points  are  concerned,  is  nearly 
a  translation  from  the  former.*'*^  But  these,  corroborated  as  they 
are  by  the  statute-book  and  by  the  rolls  of  Parliament,  are  surely 
conclusive  against  the  notions  which  pervade  Mr.  Hume's  his- 
tory. I  have  already  remarked  that  a  sense  of  the  glaring  preju- 
dice by  which  some  Whig  writers  had  been  actuated,  in  repre- 
senting the  English  constitution  from  the  earliest  times  as  nearly 
arrived  at  its  present  perfection,  conspired  with  certain  prepos- 
sessions of  his  own  to  lead  this  eminent  historian  into  an  equally 
erroneous  system  on  the  opposite  side.  And  as  he  traced  the 
stream  backward,  and  came  last  to  the  times  of  the  Plantagenet 
dynasty,  with  opinions  already  biassed  and  even  pledged  to  the 
world  in  his  volumes  of  earlier  publication,  he  was  prone  to  seize 
hold  of,  and  even  exaggerate,  every  circumstance  that  indicated 
immature  civilization,  and  law  perverted  or  infringed.'**  To  this 
his  ignorance  of  English  jurisprudence,  which  certainly  in  some 
measure  disqualified  him  from  writing  our  history,  did  not  a  little 
contribute,  misrepresentations  frequently  occurring  in  his  work, 
which  a  moderate  acquaintance  with  the  law  of  the  land  would 
have  prevented.'** 

It  is  an  honourable  circumstance  to  England  that  the  history 


***  Fortescue*  "  De  Laudibus  Legum 
Angliae/*  c.  13. 

•"The  Utter  treatise  having  been 
written  under  Edward  IV»  whom  For- 
tescue, as  a  restored  Lancastrian,  would 
be  anxious  not  to  offend,  and  whom  in 
fact  he  took  some  pains  to  conciliate 
both  in  this  and  other  writings,  it  is 
evident  that  the  principles  of  limited 
nonarchy  were  as  fully  recog^nised  in  his 
reign,  whatever  particular  acts  of  violence 
might  occur,  as  they  had  been  under  the 
Lancastrian  princes. 

•••The  following  is  one  example  of 
these  prejudices:  In  the  9th  of  Richard 
II  a  tax  on  wool  granted  till  the  ensuing 
feast  of  St.  John  Baptist  was  to  be  in- 
termitted from  thence  to  that  of  St. 
Peter,  and  then  to  recommence;  that  it 
might  not  be  claimed  as  a  right.    (**  Rot. 


Pari.,"  vol.  iii,  p.  314.)  Mr.  Hume  has 
noticed  this  provision,  as  "  showing  an 
accuracy  bevond  what  was  to  be  ex- 
pected in  those  rude  times."  In  this 
epithet  we  see  the  foundation  of  his  mis- 
takes. The  age  of  Richard  II  might 
perhaps  be  called  rude  in  some  respects. 
But  assuredly  in  prudent  and  circum- 
spect perception  of  consequences,  and  an 
accurate  use  of  language,  there  could  be 
no  reason  why  it  should  be  deemed  in- 
ferior to  our  own.  If  Mr.  Hume  had 
ever  deig^ned  to  fi^lance  at  the  legal  de- 
cisions reported  in  the  Year-books  of 
those   times,    he   would    have   been    sur- 

Erised,  not  only  at  the  utmost  accuracy, 
ut  at  a  subtle  refinement  in  verbal  lo^c. 
which    none    of    his    own    metaphysical 
treatises  could  surpass. 
•«>  [Note  XII.) 
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of  no  other  country  presents  so  few  instances  of  illegal  condemna- 
tion upon  political  charges.  The  judicial  torture  was  hardly 
known  and  never  recognised  by  law.****®  The  sentence  in  capital 
crimes,  fixed  unalterably  by  custom,  allowed  nothing  to  vin- 
dictiveness  and  indignation.  There  hardly  occurs  an  example 
of  any  one  being  notoriously  put  to  death  without  form  of  trial, 
except  in  moments  of  flagrant  civil  war.  If  the  rights  of  juries 
were  sometimes  evaded  by  irregular  jurisdictions,  they  were  at 
least  held  sacred  by  the  courts  of  law :  and  through  all  the  vicis- 
situdes of  civil  liberty  no  one  ever  questioned  the  primary  right 
of  every  freeman,  handed  down  from  his  Saxon  forefathers,  to 
the  trial  by  his  peers.  A  just  regard  for  public  safety  prescribes 
the  necessity  of  severe  penalties  against  rebellion  and  conspiracy ; 
but  the  interpretation  of  these  offences,  when  intrusted  to  sover- 
eigns and  their  counsellors,  has  been  the  most  tremendous  instru- 
ment of  despotic  power.  In  rude  ages,  even  though  a  general 
spirit  of  political  liberty  may  prevail,  the  legal  character  of  trea- 
son will  commonly  be  undefined;  nor  is  it  the  disposition  of 
lawyers  to  give  greater  accuracy  to  this  part  of  criminal  juris- 
prudence. The  nature  of  treason  appears  to  have  been  subject 
to  much  uncertainty  in  England  before  the  statute  of  Edward 
III.  If  that  memorable  law  did  not  give  all  possible  precision 
to  the  offence,  which  we  must  certainly  allow,  it  prevented  at 
least  those  stretches  of  vindictive  tyranny  which  disgrace  the 
annals  of  other  countries.  The  praise,  however,  must  be  under- 
stood as  comparative.  Some  cases  of  harsh,  if  not  illegal,  con- 
victions could  hardly  fail  to  occur  in  times  of  violence  and  during 
changes  of  the  reigning  family.  Perhaps  the  circumstances  have 
now  and  then  been  aggravated  by  historians.  Nothing  could  be 
more  illegal  than  the  conviction  of  the  Earl  of  Cambridge  and 
Lord  Scrope  in  141 5,  if  it  be  true,  according  to  Carte  and  Hume, 
that  they  were  not  heard  in  their  defence.  But  whether  this  is 
to  be  absolutely  inferred  from  the  record  ^^^  is  perhaps  open  to 
question.  There  seems  at  least  to  have  been  no  sufficient  motive 
for  such  an  irregularity ;  their  participation  in  a  treasonable  con- 
spiracy being  manifest  from  their  own  confession.  The  proceed- 
ings against  Sir  John  Mortimer  in  the  second  of  Henry  VI  *•* 
are  called  by  Hume  highly  irregular  and  illegal.    They  were,  how- 


**^  Durinff  the  famous  process  against 
the  Kniffhts  Templars  in  tne  reign  of  Ed- 
ward 1 1,  the  Archbishop  of  York,  hav- 
ing taken  the  examination  of  certain 
templars  in  his  province,  felt  some 
doubts  which  he  propounded  to  several 
monasteries  and  ddvines.  Most  of  these 
relate  to  the  main  subject.  But  one 
ouestion,  fitter  indeed  for  lawyers  than 
theologians,  was,  whereas  many  would 
not  confess  without  torture,  whether  he 
might  make  use  of  this  means,  licet  hoc 
in  regno  Anglise  nunquam  visum  fuerit 


vel  auditum?  Et  si  torquendi  sunt, 
utrum  per  clericos  vel  laicos?  Et  dato, 
qu6d  nullus  omnino  tortor  invenin 
valeat  in  Anglia.  utrum  pro  tortoribus 
mittendum  sit  ad  partes  transmarinas? 
(Walt.  Hemingford,  p.  256.)  Instances, 
however,  of  its  use  are  said  to  have 
occurred  in  the  fifteenth  century.  See  a 
learned  "  Reading  on  the  Use  of  Torture 
in  the  Criminal  Law  of  England,  by 
David  Jardine,  Esq.,  1837.'* 

"1  "  Rot.  Parl.,'^  vol.  iv,  p.  65. 

■•*  Id.,    p.    103. 
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ever,  by  act  of  attainder,  which  can  not  well  be  styled  illegal. 
Nor  are  they  to  be  considered  as  severe.  Mortimer  had  broken 
out  of  the  Tower,  where  he  was  confined  on  a  charge  of  treason. 
This  was  a  capital  felony  at  common  law ;  and  the  chief  irregu- 
larity seems  to  have  consisted  in  having  recourse  to  Parliament 
in  order  to  attaint  him  of  treason,  when  he  had  already  forfeited 
his  life  by  another  crime. 

I  would  not  willingly  attribute  to  the  prevalence  of  Tory 
dispositions  what  may  be  explained  otherwise,  the  progress  which 
Mr.  Hume's  historical  theory  as  to  our  constitution  has  been 
gradually  making  since  its  publication.  The  tide  of  opinion, 
which  since  the  Revolution,  and  indeed  since  the  reign  of  James 
I,  had  been  flowing  so  strongly  in  favour  of  the  antiquity  of  our 
liberties,  now  seems,  among  the  higher  and  more  literary  classes, 
to  set  pretty  decidedly  the  other  way.  Though  we  may  still  some- 
times hear  a  demagogue  chattering  about  the  witenagemot,  it  is 
far  more  usual  to  find  sensible  and  liberal  men  who  look  on 
Magna  Charta  itself  as  the  result  of  an  uninteresting  squabble 
between  the  king  and  his  barons.  Acts  of  force  and  injustice, 
which  strike  the  cursory  inquirer,  especially  if  he  derives  his 
knowledge  from  modem  compilations,  more  than  the  average 
tenor  of  events,  are  selected  and  displayed  as  fair  samples  of  the 
law  and  of  its  administration.  We  are  deceived  by  the  compara- 
tively perfect  state  of  our  present  liberties,  and  forget  that  our 
superior  security  is  far  less  owing  to  positive  law  than  to  the 
control  which  is  exercised  over  government  by  public  opinion 
through  the  general  use  of  printing,  and  to  the  diffusion  of  lib- 
eral principles  in  policy  through  the  same  means.  Thus  dis- 
gusted at  a  contrast  which  it  was  hardly  candid  to  institute,  we 
turn  away  from  the  records  that  attest  the  real  though  imperfect 
freedom  of  our  ancestors,  and  are  willing  to  be  persuaded  that 
the  whole  scheme  of  English  polity,  till  the  commons  took  on 
themselves  to  assert  their  natural  rights  against  James  I,  was  at 
best  but  a  mockery  of  popular  privileges,  hardly  recognised  in 
theory,  and  never  regarded  in  effect.**' 

This  system,  when  stripped  of  those  slavish  inferences  that 
Brady  and  Carte  attempted  to  build  upon  it,  admits  perhaps  of 
no  essential  objection  but  its  want  of  historical  truth.  God  for- 
bid that  our  rights  to  just  and  free  government  should  be  tried 
by  a  jury  of  antiquaries !  Yet  it  is  a  generous  pride  that  inter- 
twines the  consciousness  of  hereditary  freedom  with  the  memory 
of  our  ancestors ;  and  no  trifling  argument  against  those  who 
seem  indifferent  in  its  cause,  that  the  character  of  the  bravest 
and  most  virtuous  among  nations  has  not  depended  upon  the 


""This  was  written  in  181 1  or  1812;  and  is  among  many  passages  which  the  progreta 
of  time  has  somewhat  falsified. 
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accidents  of  race  or  climate,  but  been  gradually  wrought  by  the 
plastic  influence  of  civil  rights,  transmitted  as  a  prescriptive  in- 
heritance through  a  long  course  of  generations. 

By  what  means  the  English  acquired  and  preserved  this 
political  liberty,  which,  even  in  the  fifteenth  century,  was  the  ad- 
miration of  judicious  foreigners,*'*  is  a  very  rational  and  interest- 
ing inquiry.  Their  own  serious  and  steady  attachment  to  the 
laws  must  always  be  reckoned  among  the  principal  causes  of 
this  blessing.  The  civil  equality  of  all  freemen  below  the  rank 
of  peerage,  and  the  subjection  of  peers  themselves  to  the  impar- 
tial arm  of  justice,  and  to  a  due  share  in  contribution  to  public 
burdens,  advantages  unknown  to  other  countries,  tended  to 
identify  the  interests  and  to  assimilate  the  feelings  of  the  aris- 
tocracy with  those  of  the  people;  classes  whose  dissension  and 
jealousy  has  been  in  many  instances  the  surest  hope  of  sover- 
eigns aiming  at  arbitrary  power.  This  freedom  from  the  oppres- 
sive superiority  of  a  privileged  order  was  peculiar  to  England. 
In  many  kingdoms  the  royal  prerogative  was  at  least  equally 
limited.  The  statutes  of  Aragon  are  more  full  of  remedial  pro- 
visions. The  right  of  opposing  a  tyrannical  government  by  arms 
was  more  frequently  asserted  in  Castile.  But  nowhere  else  did 
the  people  possess  by  law,  and  I  think,  upon  the  whole,  in  effect, 
so  much  security  for  their  personal  freedom  and  property.  Ac- 
cordingly, the  middling  ranks  flourished  remarkably,  not  only 
in  commercial  towns,  but  among  the  cultivators  of  the  soil. 
"  There  is  scarce  a  small  village,"  says  Sir  J.  Fortescue,  "  in 
which  you  may  not  find  a  knight,  an  esquire,  or  some  substantial 
householder  (paterfamilias),  commonly  called  a  frankleyn,*'*  pos- 
sessed of  considerable  estate ;  besides  others  who  are  called  free- 
holders, and  many  yeomen  of  estates  sufficient  to  make  a  sub- 
stantial jury."  I  would,  however,  point  out  more  particularly 
two  causes  which  had  a  very  leading  efficacy  in  the  gradual  de- 
velopment of  our  constitution :  first,  the  schemes  of  continental 
ambition  in  which  our  government  was  long  engaged ;  secondly, 
the  manner  in  which  feudal  principles  of  insubordination  and 
resistance  were  modified  by  the  prerogatives  of  the  early  Norman 
kings. 

I.  At  the  epoch  when  William  the  Conqueror  ascended  the 
throne  hardly  any  other  power  was  possessed  by  the  King  of 


■^  Philip  dc  Comincs,  in  particular, 
takes  several  opportunities  of  testifying 
his  esteem  for  the  English  government. 
(See  particularly  1.  iv,  c  i,  and  1.  v, 
c  xix.) 

»••  By  a  frankleyn  in  this  place  we  are 
to  understand  what  we  call  a  country 
squire,  like  the  frankleyn  of  Chaucer; 
for  the  word  esquire  in  Fortescue's  time 
was  only  used  in  its  limited  sense,  for  the 
tons  of  peers  and  knights,  or  such   as 


had    obtained    the    title    by    creation    or 
some  other  legal  means. 

The  mention  of  Chaucer  leads  me  to 
add  that  the  prologue  to  his  **  Canter* 
bury  Tales  "  is  of  itself  a  continual  testi- 
mony to  the  plenteous  and  comfortable 
situation  of  the  middle  ranks  in  England, 
as  well  as  to  that  fearless  independence 
and  frequent  originality  of  character 
among  them,  which  liberty  and  compe- 
tence nave  conspired  to  produce. 
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France  than  what  he  inherited  from  the  great  fiefs  of  the  Capetian 
family.  War  with  such  a  potentate  was  not  exceedingly  to  be 
dreaded,  and  WiUiam,  besides  his  immense  revenue,  could  em- 
ploy the  feudal  services  of  his  vassals,  which  were  extended  by 
him  to  continental  expeditions.  These  circumstances  were  not 
essentially  changed  till  after  the  loss  of  Normandy ;  for  the  acqui- 
sitions of  Henry  II  kept  him  fully  on  an  equality  with  the  French 
crown,  and  the  dilapidation  which  had  taken  place  in  the  royal 
demesnes  was  compensated  by  several  arbitrary  resources  that 
filled  the  exchequer  of  these  monarchs.  But  in  the  reigns  of 
John  and  Henry  III,  the  position  of  England,  or  rather  of  its 
sovereign,  with  respect  to  France,  underwent  a  very  disadvan- 
tageous change.  The  loss  of  Normandy  severed  the  connection 
between  the  English  nobility  and  the  Continent;  they  had  no 
longer  estates  to  defend,  and  took  not  sufficient  interest  in  the 
concerns  of  Guienne  to  fight  for  that  province  at  their  own  cost. 
Their  feudal  service  was  now  commuted  for  an  escuage,  which 
fell  very  short  of  the  expenses  incurred  in  a  protracted  cam- 
paign. Tallages  of  royal  towns  and  demesne  lands,  extortion  of 
money  from  the  Jews,  every  feudal  abuse  and  oppression,  were 
tried  in  vain  to  replenish  the  treasury,  which  the  defence  of 
Eleanor's  inheritance  against  the  increased  energy  of  France  was 
constantly  exhausting.  Even  in  the  most  arbitrary  reigns  a  gen- 
eral tax  upon  landholders,  in  any  cases  but  those  prescribed  by 
the  feudal  law,  had  not  been  ventured ;  and  the  standing  bulwark 
of  Magna  Charta,  as  well  as  the  feebleness  and  unpopularity  of 
Henry  III,  made  it  more  dangerous  to  violate  an  established 
principle.  Subsidies  were  therefore  constantly  required ;  but  for 
these  it  was  necessary  for  the  king  to  meet  Parliament  to  hear 
their  complaints,  and,  if  he  could  not  elude,  to  acquiesce  in  their 
petitions.  These  necessities  came  still  more  urgently  upon  Ed- 
ward I,  whose  ambitious  spirit  could  not  patiently  endure  the 
encroachments  of  Philip  the  Fair,  a  rival  not  less  ambitious,  but 
certainly  less  distinguished  by  personal  prowess,  than  himself. 
What  advantage  the  friends  of  liberty  reaped  from  this  ardour 
for  continental  warfare  is  strongly  seen  in  the  circumstances  at- 
tending the  Confirmation  of  the  Charters. 

But  after  this  statute  had  rendered  all  tallages  without  con- 
sent of  Parliament  illegal,  though  it  did  not  for  some  time  pre- 
vent their  being  occasionally  imposed,  it  was  still  more  difficult 
to  carry  on  a  war  with  France  or  Scotland,  to  keep  on  foot  naval 
armaments,  or  even  to  preserve  the  courtly  magnificence  which 
that  age  of  chivalry  affected,  without  perpetual  recurrence  to  the 
House  of  Commons.  Edward  III  very  little  consulted  the  in- 
terests of  his  prerogative  when  he  stretched  forth  his  hand  to 
seize  the  phantom  of  a  crown  in  France.  It  compeW^A  Vvvccv  \o 
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assemble  Parliament  almost  annually,  and  often  to  hold  more 
than  one  session  within  the  year.  Here  the  representatives  of 
England  learned  the  habit  of  remonstrance  and  conditional  sup- 
ply; and  though,  in  the  meridian  of  Edward's  age  and  vigour, 
they  often  failed  of  immediate  redress,  yet  they  gradually  swelled 
the  statute  roll  with  provisions  to  secure  their  country's  freedom ; 
and  acquiring  self-confidence  by  mutual  intercourse,  and  sense 
of  the  public  opinion,  they  became  able,  before  the  end  of  Ed- 
ward's reign,  and  still  more  in  that  of  his  grandson,  to  control, 
prevent,  and  punish  the  abuses  of  administration.  Of  all  these 
proud  and  sovereign  privileges,  the  right  of  refusing  supply  was 
the  keystone.  But  for  the  long  wars  in  which  our  kings  were 
involved,  at  first  by  their  possession  of  Guienne,  and  afterward 
by  their  pretensions  upon  the  crown  of  France,  it  would  have 
been  easy  to  suppress  remonstrances  by  avoiding  to  assemble 
Parliament.  For  it  must  be  confessed  that  an  authority  was 
given  to  the  king's  proclamations,  and  to  ordinances  of  the  coun- 
cil, which  differed  but  little  from  legislative  power,  and  would 
very  soon  have  been  interpreted  by  complaisant  courts  of  justice 
to  give  them  the  full  extent  of  statutes. 

It  is  common,  indeed,  to  assert  that  the  liberties  of  England 
were  bought  with  the  blood  of  our  forefathers.  This  is  a  very 
magnanimous  boast,  and  in  some  degree  is  consonant  enough  to 
the  truth.  But  it  is  far  more  generally  accurate  to  say  that  they 
were  purchased  by  money.  A  great  proportion  of  our  best  laws, 
including  Magna  Charta  itself,  as  it  now  stands  confirmed  by 
Henry  III,  were,  in  the  most  literal  sense,  obtained  by  a  pecuniary 
bargain  with  the  crown.  In  many  Parliaments  of  Edward  III 
and  Richard  II  this  sale  of  redress  is  chaffered  for  as  distinctly, 
and  with  as  little  apparent  sense  of  disgrace,  as  the  most  legitimate 
business  between  two  merchants  would  be  transacted.  So  little 
was  there  of  voluntary  benevolence  in  what  the  loyal  courtesy 
of  our  constitution  styles  concessions  from  the  throne,  and  so 
little  title  have  these  sovereigns,  though  we  can  not  refuse  our 
admiration  to  the  generous  virtues  of  Edward  III  and  Henry  V, 
to  claim  the  gratitude  of  posterity  as  the  benefactors  of  their 
people ! 

2.  The  relation  established  between  a  lord  and  his  vassal 
by  the  feudal  tenure,  far  from  containing  principles  of  any  servile 
and  implicit  obedience,  permitted  the  compact  to  be  dissolved  in 
case  of  its  violation  by  either  party.  This  extended  as  much  to 
the  sovereign  as  to  inferior  lords;  the  authority  of  the  former 
in  France,  where  the  system  most  flourished,  being  for  several 
ages  rather  feudal  than  political.  If  a  vassal  was  aggrieved,  and 
if  justice  was  denied  him,  he  sent  a  defiance — that  is,  a  renuncia- 
tion of  fealty  to  the  king — and  was  entitled  to  enforce  redress 
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at  the  point  of  his  sword.  It  then  became  a  contest  of  strength 
as  between  two  independent  potentates,  and  was  terminated  by 
treaty,  advantageous  or  otherwise,  according  to  the  fortune  of 
war.  This  privilege,  suited  enough  to  the  situation  of  France, 
the  great  peers  of  which  did  not  originally  intend  to  admit  more 
than  a  nominal  supremacy  in  the  house  of  Capet,  was  evidently 
less  compatible  with  the  regular  monarchy  of  England.  The 
stem  natures  of  William  the  Conqueror  and  his  successors  kept 
in  control  the  mutinous  spirit  of  their  nobles,  and  reaped  the 
profit  of  feudal  tenures  without  submitting  to  their  reciprocal 
obligations.  They  counteracted,  if  I  may  so  say,  the  centrifugal 
force  of  that  system  by  the  application  of  a  stronger  power,  by 
preserving  order,  administering  justice,  checking  the  growth  of 
baronial  influence  and  riches,  with  habitual  activity,  vigilance, 
and  severity.  Still,  however,  there  remained  the  originad  prin- 
ciple, that  allegiance  depended  conditionally  upon  good  treat- 
ment, and  that  an  appeal  might  be  lawfully  made  to  arms  against 
an  oppressive  government.  Nor  was  this,  we  may  be  sure,  left 
for  extreme  necessity,  or  thought  to  require  a  long  enduring 
forbearance.  In  modem  times  a  king  compelled  by  his  sub- 
jects' swords  to  abandon  any  pretension  would  be  supposed  to 
have  ceased  to  reign,  and  the  expressed  recognition  of  such  a 
right  as  that  of  insurrection  has  been  justly  deemed  inconsistent 
with  the  majesty  of  law.  But  ruder  ages  had  ruder  sentiments. 
Force  was  necessary  to  repel  force ;  and  men  accustomed  to  see 
the  king's  authority  defied  by  private  riot  were  not  much  shocked 
when  it  was  resisted  in  defence  of  public  freedom. 

TW  Great  Charter  of  John  was  secured  by  the  election  of 
twenty-five  barons  as  conservators  of  the  compact.  If  the  king, 
or  the  justiciary  in  his  absence,  should  transgress  any  article, 
any  four  might  demand  reparation,  and  on  denial  carry  their 
complaint  to  the  rest  of  their  body.  "  And  those  barons,  with 
all  the  commons  of  the  land,  shall  distrain  and  annoy  us  by  every 
means  in  their  power ;  that  is,  by  seizing  our  castles,  lands,  and 
possessions,  and  every  other  mode,  till  the  wrong  shall  be  re- 
paired to  their  satisfaction,  saving  our  person  and  our  queen  and 
children.  And  when  it  shall  be  repaired  they  shall  obey  us  as 
before."  *••  It  is  amusing  to  see  the  common  law  of  distress 
introduced  upon  this  gigantic  scale,  and  the  capture  of  the  king's 
castles  treated  as  analogous  to  impounding  a  neighbour's  horse 
for  breaking  fences. 

A  very  curious  illustration  of  this  feudal  principle  is  found 
in  the  conduct  of  William,  Earl  of  Pembroke,  one  of  the  greatest 
names  in  our  ancient  history,  toward  Henry  III.  The  king  had 
defied  him,  which  was  tantamount  to  a  declaration  of  war,  alleg- 

■"Br»dy'»  ''HUt,"  toL  i;  Appendix,  p.  1^ 
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ing  that  he  had  made  an  inroad  upon  the  royal  domains.  Pem- 
broke maintained  that  he  was  not  the  aggressor,  that  the  king 
had  denied  him  justice,  and  been  the  first  to  invade  his  territory ; 
on  which  account  he  had  thought  himself  absolved  from  his 
homage,  and  at  liberty  to  use  force  against  the  malignity  of  the 
royal  advisers.  "  Nor  would  it  be  for  the  king's  honour,"  the 
earl  adds, ''  that  I  should  submit  to  his  will  against  reason,  where- 
by I  should  rather  do  wrong  to  him  and  to  that  justice  which  he 
is  bound  to  administer  toward  his  people;  and  I  should  give 
an  ill  example  to  all  men  in  deserting  justice  and  right  in  compli- 
ance with  his  mistaken  will.  For  this  would  show  that  I  loved 
my  worldly  wealth  better  than  justice."  These  words,  with  what- 
ever dignity  expressed,  it  may  be  objected,  prove  only  the  dis- 
position of  an  angry  and  revolted  earl.  But  even  Henry  fully 
admitted  the  right  of  taking  arms  against  himself  if  he  had  medi- 
tated his  vassal's  destruction,  and  disputed  only  the  application 
of  this  maxim  to  the  Earl  of  Pembroke.**^ 

These  feudal  notions,  which  placed  the  moral  obligation  of 
allegiance  very  low,  acting  under  a  weighty  pressure  from  the 
real  strength  of  the  crown,  were  favourable  to  constitutional  lib- 
erty. The  great  vassals  of  France  and  Germany  aimed  at  living 
independently  on  their  fiefs,  with  no  further  concern  for  the  rest 
than  as  useful  allies  having  a  common  interest  against  the  crown. 
But  in  England,  as  there  was  no  prospect  of  throwing  off  sub- 
jection, the  barons  endeavoured  only  to  lighten  its  burden,  fixing 
limits  to  prerogative  by  law,  and  securing  their  observation  by 
parliamentary  remonstrances  or  by  dint  of  arms.  Hence,  as  all 
rebellions  in  England  were  directed  only  to  coerce  the  govern- 
ment, or  at  the  utmost  to  change  the  succession  of  the  crown, 
without  the  smallest  tendency  to  separation,  they  did  not  impair 
the  national  strength  nor  destroy  the  character  of  the  constitution. 
In  all  these  contentions  it  is  remarkable  that  the  people  and  clergy 
sided  with  the  nobles  against  the  throne.  No  individuals  are  so 
popular  with  the  monkish  annalists,  who  speak  the  language  of 
the  populace,  as  Simon,  Earl  of  Leicester,  Thomas,  Earl  of  Lan- 
caster, and  Thomas,  Duke  of  Gloucester,  all  turbulent  opposers 
of  the  royal  authority,  and  probably  little  deserving  of  their 
panegyrics.  Very  few  English  historians  of  the  middle  ages  are 
advocates  of  prerogative.  This  may  be  ascribed  both  to  the  equal- 
ity of  our  laws  and  to  the  interest  which  the  aristocracy  found 
in  courting  popular  favour,  when  committed  against  so  formi- 
dable an  adversary  as  the  king.  And  even  now,  when  the  stream 
that  once  was  hurried  along  gullies  and  dashed  down  precipices 
hardly  betrays  upon  its  broad  and  tranquil  bosom  the  motion 
that  actuates  it,  it  must  still  be  accounted  a  singular  happiness 

^^  "^  Matt  Paris,  p.  350:  Littleton's  "  Hist,  of  Henry  11/'  vol.  iv,  p.  41. 
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of  our  constitution  that,  all  ranks  graduating  harmoniously  into 
one  another,  the  interests  of  peers  and  commoners  are  radically 
interwoven ;  each  in  a  certain  sense  distinguishable,  but  not  bal- 
anced like  opposite  weights,  not  separated  like  discordant  fluids, 
not  to  be  secured  by  insolence  or  jealousy,  but  by  mutual  adher- 
ence and  reciprocal  influences. 

From  the  time  of  Edward  I  the  feudal  system  and  all  the  feel- 
ings connected  with  it  declined  very  rapidly.  But  what  the  no- 
bility lost  in  the  number  of  their  military  tenants  was  in  some 
degree  compensated  by  the  state  of  manners.  The  higher  class 
of  them,  who  took  the  chief  share  in  public  affairs,  were  exceed- 
ingly opulent,  and  their  mode  of  life  gave  wealth  an  incredibly 
greater  eflScacy  than  it  possesses  at  present.  Gentlemen  of  large 
estates  and  good  families  who  had  attached  themselves  to  these 
great  peers,  who  bore  offices  which  we  should  call  menial  in  their 
households,  and  sent  their  children  thither  for  education,  were 
of  course  ready  to  follow  their  banner  in  rising,  without  much 
inquiry  into  the  cause.  Still  less  would  the  vast  body  of  tenants 
and  their  retainers,  who  were  fed  at  the  castle  in  time  of  peace, 
refuse  to  carry  their  pikes  and  staves  into  the  field  of  battle. 
Many  devices  were  used  to  preserve  this  aristocratic  influence, 
which  riches  and  ancestry  of  themselves  rendered  so  formidable. 
Such  was  the  maintenance  of  suits,  or  confederacies  for  the  pur- 
pose of  supporting  each  other's  claims  in  litigation,  which  was 
the  subject  of  frequent  complaints  in  Parliament,  and  gave  rise 
to  several  prohibitory  statutes.  By  help  of  such  confederacies 
parties  were  enabled  to  make  violent  entries  upon  the  lands  they 
claimed,  which  the  law  itself  could  hardly  be  said  to  discour- 
age.*'*  Even  proceedings  in  courts  of  justice  were  often  liable 
to  intimidation  and  influence^'**  A  practice  much  allied  to  con- 
federacies of  maintenance,  though  ostensibly  more  harmless,  was 
that  of  giving  liveries  to  all  retainers  of  a  noble  family ;  but  it 
had  an  obvious  tendency  to  preserve  that  spirit  of  factious  attach- 
ments and  animosities  which  it  is  the  general  policy  of  a  wise 
government  to  dissipate.    From  the  first  year  of  Richard  II  we 


"**  If  a  man  was  disseized  of  his  land, 
be  might  enter  upon  the  disseizor  and 
reinstate  himself  without  course  of  law. 
In  what  case  this  rieht  of  entry  was 
taken    away,    or    tolled,    as    it    was    ex- 

Sressed,  by  the  death  or  alienation  of  the 
isseizor,  is  a  subject  extensive  enough 
to  occupy  two  chapters  of  Littleton. 
What  pertains  to  our  inquiry  is,  that  by 
aa  entry  in  the  old  law-books  we  must 
aoderstand  an  actual  repossession  of  the 
disseizee,  not  a  suit  in  ejectment,  as  it  is 
now  interpreted,  but  which  is  a  com- 
paratively modem  proceeding.  The  first 
remedy,  says  Britton,  of  the  disseizee  is 
to  collect  a  body  of  his  friends  (recoiller 
ttiyi  ct  force),  and  withoot  dehy  to  cast 


out  the  disseizors,  or  at  least  to  maintain 
himself  in  possession  aIon{[  with  them 
(c.  44).  This  entry  ought  indeed,  by  5 
K.  II,  Stat,  i,  c.  8,  to  be  made  peace- 
ably; and  the  justices  might  assemble 
the  posse  comitatus  to  imprison  persons 
entering  on  lands  by  violence  (15  R.  II, 
c.  2);  but  these  laws  imply  the  facts 
that  made  them  necessary. 

•••  No  lord,  or  other  person,  by  20  R. 
II,  c.  3,  was  permitted  to  sit  on  the 
bench  with  the  justices  of  assize.  Trials 
were  sometimes  overawed  by  armed  par- 
ties, who  endeavoured  to  prevent  tneir 
adversaries  from  appearing.  ("  Pastoti 
Letters,"  vol.  iii,  p.  \\%) 
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find  continual  mention  of  this  custom,  with  many  legal  pro- 
visions against  it,  but  it  was  never  abolished  till  the  reign  of 
Henry  VII.*«« 

These  associations  under  powerful  chiefs  were  only  inci- 
dentally beneficial,  as  they  tended  to  withstand  the  abuses  of  pre- 
rogative. In  their  more  usual  course  they  were  designed  to 
thwart  the  legitimate  exercise  of  the  king's  government  in  the 
administration  of  the  laws.  All  Europe  was  a  scene  of  intestine 
anarchy  during  the  middle  ages;  and  though  England  was  far 
less  exposed  to  the  scourge  of  private  war  than  most  nations 
on  the  Continent,  we  should  find,  could  we  recover  the  local 
annals  of  every  country,  such  an  accumulation  of  petty  rapine 
and  tumult  as  would  almost  alienate  us  from  the  liberty  which 
served  to  engender  it.  This  was  the  common  tenor  of  manners, 
sometimes  so  much  aggravated  as  to  find  a  place  in  general  his- 
tory j'®^  more  often  attested  by  records  during  the  three  centuries 
that  the  house  of  Plantagenet  sat  on  the  throne.  Disseizin,  or 
forcible  dispossession  of  freeholds,  makes  one  of  the  most  con- 
siderable articles  in  our  law-books.*®*  Highway  robbery  was 
from  the  earliest  times  a  sort  of  national  crime.    Capital  pimish- 


•••From  a  passage  in  the  "Ptston  Let- 
ters '*  (vol  ii,  p.  23)  it  appears  that,  far 
from  these  acts  being  regarded,  it  was 
considered  as  a  mark  of  respect  to  the 
king,  when  he  came  into  a  county,  for 
Uie  noblemen  and  gentry  to  meet  him 
with  as  many  attendimts  in  livery  as  they 
could  muster.  Sir  John  Paston  was  to 
provide  twenty  men  in  their  livery- 
gowns,  and  the  Duke  of  Norfolk  two 
hundred.  This  illustrates  the  well-known 
story  of  Henrv  VII  and  the  Earl  of 
Oxford,    and    shows   the   mean   and   op- 

gressive  conduct  of  the  king  in  that  af- 
tir,    which     Hume    has    pretended    to 
justify. 

In  the  first  of  Edward  IV  it  is  said 
in  the  roll  of  Parliament  (vol.  v,  |>.  407), 
that,  "  by  yeving  of  liveries  and  signets, 
contrary  to  the  statutes  and  ordinances 
made  aforetyme,  maintenaunce  of  auar- 
rels,  extortions,  robbeties,  murders  Seen 
multiplied  ana  continued  within  this 
reame,  to  the  grete  disturbaunce  and  in- 
quietation  of  the  same." 

^^  Thus  to  select  one  passage  out  of 
many:  Eodem  anno  (1332)  quidam  ma- 
ligni,  fulti  quorundam  magnatum  prae- 
sidio,  regis  adolescentiam  spementes,  et 
regnum  perturbare  intendentes,  in  tan- 
tarn  turbam  creverunt,  nemora  et  saltus 
occupaverunt,  ita  quod  toti  regno  terrori 
essent.    (Walsingham,  p.  132.) 

***  I  am  aware  that  m  many,  probably 
a  great  raajorit:^  of  reported  cases  this 
word  was  technically  used,  where  some 
unwarranted  conveyance,  such  as  a  feoff- 
ment by  the  tenant  for  life,  was  held  to 
have  wrought  a  disseizin;  or  where  the 
plaintiff  was  allowed,  for  the  purpose  of 
a  more  convenient  remedy,  to  feign  him- 
«eli  diMesxed,  which  was  called  disseizin 


by  election.  But  several  proofs  might 
be  brought  from  the  parliamentary  peti- 
tions, and  I  doubt  not.  if  nearly  looked 
at,  from  the  Year-books,  that  m  other 
cases  there  was  an  actual  and  violent 
expulsion.  And  the  definition  of  dis- 
seizin in  all  the  old  writers,  such  as 
Britton  and  Littleton,  is  obviously 
framed  upon  its  primary  meaning  of  vio- 
lent dispossession,  which  the  word  had 
probablv  acquired  long  before  the  more 
peaceable  disseizins,  if  I  may  use  the  ex- 
pression, became  the  subject  of  the  rem- 
edy by  assize. 

I  would  speak  with  deference  of  Lord 
Mansfield's  elaborate  judgment  in  Tay- 
lor dem.  Atkins  v.  Horde,  i  Burrow, 
107,  etc.;  but  some  positions  in  it  ap- 
pear to  me  rather  too  strongly  stated; 
and  partictalariy  that  the  acceptance  of 
the  disseizor  as  tenant  by  the  lord  was 
necessary  to  render  the  disseizin  com- 
plete; a  condition  which  I  have  not  found 
hinted  in  any  law-book.  See  Butler's 
note  on  "  Co.  Litt.,"  p.  330;  where  that 
eminent  lawyer  expresses  similar  doubts 
as  to  Lord  Mansfield's  reasoning.  It 
may,  however,  be  remarked,  that  con- 
structive or  elective  disseizins,  being  of 
a  technical  nature,  were  more  likely  to 
produce  cases  in  the  Year-books  than 
those  accompanied  with  actual  violence, 
which  would  commonly  turn  only  on 
matters  of  fact,  and  be  determined  by  a 
jury- 

A  remarkable  instance  of  violent  dis- 
seizin, amounting  in  effect  to  a  private 
war,  may  be  found  in  the  "  Paston  Let- 
ters," occupying  most  of  the  fourth  vol- 
ume. One  of  the  Paston  family,  claiming 
a  right  to  Caistor  Castle,  kept  posses- 
sion against  the  Duke  of  Norfolk,  who 
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ments,  though  very  'frequent,  made  little  impression  on  a  bold 
and  a  licentious  crew,  who  had  at  least  the  sympathy  of  those 
who  had  nothing  to  lose  on  their  side,  and  flattering  prospects 
of  impunity.  We  know  how  long  the  outlaws  of  Sherwood  lived 
in  tradition — men  who,  like  some  of  their  betters,  have  been 
permitted  to  redeem  by  a  few  acts  of  generosity  the  just  igno- 
miny of  extensive  crimes.  These,  indeed,  were  the  heroes  of 
vulgar  applause ;  but  when  such  a  judge  as  Sir  John  Fortescue 
could  exult  that  more  Englishmen  were  hanged  for  robbery  in 
one  year  than  French  in  seven,  and  that,  "  if  an  Englishman  be 
poor,  and  see  another  having  riches  which  may  be  taken  from 
him  by  might,  he  will  not  spare  to  do  so,"  •••  it  may  be  perceived 
how  thoroughly  these  sentiments  had  pervaded  the  public  mind. 
Such  robbers,  I  have  said,  had  flattering  prospects  of  im- 
punity. Besides  the  general  want  of  communication,  which 
made  one  who  had  fled  from  his  pwn  neighbourhood  tolerably 
secure,  they  had  the  advantage  of  extensive  forests  to  facilitate 
their  depredations  and  prevent  detection.  When  outlawed  or 
brought  to  trial,  the  worst  offenders  could  frequently  purchase 
charters  of  pardon,  which  defeated  justice  in  the  moment  of  her 
blow.*®*  Nor  were  the  nobility  ashamed  to  patroQJze  men  guilty 
of  every  crime.  Several  proofs  of  this  occur  in  the  rolls.  Thus, 
for  example,  in  the  twenty-second  of  Edward  III,  the  commons 
pray  that,  "  whereas  it  is  notorious  how  robbers  and  malefactors 
infest  the  country,  the  king  would  charge  the  great  men  of  the 
land  that  none  such  be  maintained  by  them,  privily  or  openly,  but 
that  they  lend  assistance  to  arrest  and  take  such  ill-doers."  •'^* 

it  may  be  disallowed.  And  in  13  R.  II, 
sUL  2,  c  I,  we  are  surprised  to  find  the 
commons  requesting  that  pardons  might 
not  be  granted,  as  if  the  subject  were 
wholly  unknown  to  the  law;  the  king 
protesting  in  repl^r  that  he  will  save  his 
liberty  and  regality,  as  his  progenitors 
had  done  before,  but  conceding  some 
regulations,  far  less  remedial  than  what 
were  provided  already  by  the  27th  of 
Edward  II.  Pardons  make  a  pretty  large 
head  in  Brooke's  "Abridgment,"  and  were 
undoubtedly  granted  without  scruple  by 
every  one  of  our  kings.  A  pardon  ob- 
tained in  a  case  of  peculiar  atrocity  is 
the  subject  of  a  specific  remonstrance  in 
23  H.  VI.  ("  Rot  Pari.,"  vol.  v,  p.  111.) 
•*"Rot  Pari.,"  vol.  ii,  p.  ioi.  A 
strange  policy,  for  which  no  rational 
cause  can  be  alleged,  kept  Wales  and 
even  Cheshire  distinct  from  the  rest  of 
the  kingdom.  Nothing  could  be  more  in* 
jurious  to  the  adjacent  counties.  Upon 
the  credit  of  their  immunity  from  the 
jurisdiction  of  the  king's  courts,  the 
people  of  Cheshire  broke  with  armed 
bands  into  the  neighbouring  counties, 
and  perpetrated  all  the  crimes  in  their 
power.  ("  Rot.  Pari.,"  vol.  iii,  pp.  81,  aoi, 
440;  Stat.  I  H.  IV,  c  iM  K%  \o  ^^^^ 
Welsh  frontier,  it  wia  ooikVUuWy  «\tcvo%\ 


brought  a  large  force,  and  laid  a  reffular 
siege  to  the  place,  till  it  surrenderea  for 
want  of  provisions.  Two  of  the  besiegers 
were  killed.  It  does  not  appear  that  any 
legal  measures  were  taken  to  prevent  or 
jmniah  this  outrage. 

*" "  Difference  between  an  Absolute 
and  Limited  Monarchy,"  p.  99. 

***The  manner  in  which  these  were 
obtained,  in  spite  of  law,  may  be  noticed 
among  me  vi<Nent  courses  of  prerogative. 
By  statute  a  E.  III.  c.  a,  confirmed  by 
M  E.  Ill,  c.  3,  tne  king's  power  of 
grantsag  pardons  was  taken  away,  ex- 
cept in  cases  of  homicide  per  infortunium. 
Aaotker  act.  14  E.  Ill,  c  15,  reciting  that 
the  former  laws  in  this  respect  have  not 
been  kept,  declares  that  all  pardons  con- 
trary to  them  shall  be  holden  as  null. 
This,  however,  was  disregarded  like  the 
rest  and  the  commons  began  tacitly  to 
recede  from  them,  and  endeavoured  to 
compromise  the  question  with  the  crown. 
By  27  E.  Ill,  Stat.,  i,  c  a,  without  ad- 
verting to  the  existing  provisions,  which 
may  tnerelore  seem  to  be  repealed  by 
implication,  it  is  enacted  that  in  everv 
charter  oif  pardon,  granted  at  any  one  s 
ntgestion,  the  suggestor's  name  and  the 
mraods  of  his  suggestion  shall  be  ex- 
pitsicd,  that  i^  the  same  be  found  untrue 
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It  is  perhaps  the  most  meritorious  part  of  Edward  Fs  gov- 
ernment that  he  bent  all  his  power  to  restrain  these  breaches 
of  tranquility.  One  of  his  salutary  provisions  is  still  in  constant 
use,  the  statute  of  coroners.  Another,  more  extensive,  and, 
though  partly  obsolete,  the  foundation  of  modem  laws,  is  the 
statute  of  Winton,  which,  reciting  that  "  from  day  to  day  rob- 
beries, murders,  burnings,  and  theft  be  more  often  used  than 
they  have  been  heretofore,  and  felons  can  not  be  attainted  by  the 
oath  of  jurors  which  had  rather  suffer  robberies  on  strangers  to 
pass  without  punishment  than  indite  the  offenders,  of  whom  great 
part  be  people  of  the  same  country,  or  at  least,  if  the  offenders 
be  of  another  country,  the  receivers  be  of  places  near,"  enacts 
that  hue  and  cry  shall  be  made  upon  the  commission  of  a  rob- 
bery, and  that  the  hundred  shall  remain  answerable  for  the  dam- 
age unless  the  felons  be  brought  to  justice.  It  may  be  inferred 
from  this  provision  that  the  ancient  law  of  frank-pledge,  though 
retained  longer  in  form,  had  lost  its  efficiency.  By  the  same  act, 
no  stranger  or  suspicious  person  was  to  lodge  even  in  the  suburbs 
of  towns ;  the  gates  were  to  be  kept  locked  from  sunset  to  sun- 
rising  ;  every  host  to  be  answerable  for  his  guest ;  the  highways 
to  be  cleared  of  trees  and  underwood  for  two  hundred  feet  on 
each  side ;  and  every  man  to  keep  arms  according  to  his  sub- 
stance in  readiness  to  follow  the  sheriff  on  hue  and  cry  raised 
after  felons.*®*  The  last  provision  indicates  that  the  robbers  plun- 
dered the  country  in  formidable  bands.  One  of  these,  in  a  sub- 
sequent part  of  Edward's  reign,  burned  the  town  of  Boston  dur- 
ing a  fair,  and  obtained  a  vast  booty,  though  their  leader  had  the 
ill  fortune  not  to  escape  the  gallows. 

The  preservation  of  order  throughout  the  country  was  origi- 
nally intrusted  not  only  to  the  sheriff,  coroner,  and  constables, 
but  to  certain  magistrates  called  conservators  of  the  peace.  Thes>£, 
in  conformity  to  the  democratic  character  of  our  Saxon  govern- 
ment, were  elected  by  the  freeholders  in  their  county  court.**^' 


in  a  state  of  war,  which  a  very  little 
good  sense  and  benevolence  in  any  one 
of  our  shepherds  would  have  easily  pre- 
vented, by  admitting  the  conquered 
people  to  partake  in  equal  privileges  with 
their  fellow-subjects.  Instead  of  this, 
they  satisfied  themselves  with  aggravat- 
ing the  mischief  by  granting  legal  re- 
prisals upon  Welshmen.  (Stat,  a  H.  IV, 
c.  16.)  Welshmen  were  absolutelv  ex- 
cludea  from  bearing  ofhces  in  Wales. 
The  English  living  in  the  English  towns 
of  Wales  earnestly  petition  (23  H.  VI, 
"  Rot.  Pari.,"  vol.  v.  pp.  104,  154)  that  this 
exclusion  may  be  kept  in  force.  Com- 
plaints of  the  disorderly  state  of  the 
Welsh  frontier  are  repeated  as  late  as  la 
E.  IV,  vol.  vi,  p.  8. 

It  is  curious  that,  so  early  as  i5  E-  Hi 
a    writ    was    addressed    to    the    Earl    of 


Arundel,  justiciary  of  Wales,  directing 
him  to  cause  twenty-four  discreet  persons 
to  be  chosen  from  the  north,  and  as 
many  from  the  south  of  that  principality, 
to  serve  in  Parliament.  ("  Rot.  Pari.," 
vol.  i,  p.  456.)  And  we  find  a  similar  writ 
in  the  aoth  of  the  same  king.  fPrynne's 
"  Register,"  4th  part,  p.  60.)  Willis  says 
that  he  has  seen  a  return  to  one  of 
these  precepts,  much  obliterated,  but 
from  which  it  appears  that  Conway, 
Beaumaris,  and  Carnarvon  returned  mem- 
bers. ("  Notitia  PariiamenUria,"  vol.  i, 
preface,  p.   15.) 

*»The  statute  of  Winton  was  con- 
firmed, and  proclaimed  afresh  by  the 
sheriffs,  7  R.  II,  c.  6,  after  an  era  of 
great  disorder. 

•"  Blackstone,  vol.  i,  c  9;  Carte,  vol. 
ii,  p.  ao3. 
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But  Edward  I  issued  commissions  to  carry  into  effect  the  statute 
of  Winton ;  and  from  the  beginning  of  Edward  Ill's  reig^  the 
appointment  of  conservators  was  vested  in  the  crown,  their  au- 
thority gradually  enlarged  by  a  series  of  statutes,  and  their  titles 
changed  to  that  of  justices.  They  were  empowered  to  imprison 
and  punish  all  rioters  and  other  offenders,  and  such  as  they 
should  find  by  indictment  or  suspicion  to  be  reputed  thieves  or 
vagabonds,  and  to  take  sureties  for  good  behaviour  from  persons 
of  evil  fame.**®  Such  a  jurisdiction  was  hardly  more  arbitrary 
than,  in  a  free  and  civilized  age,  it  has  been  thought  fit  to  vest 
in  magistrates;  but  it  was  ill  endured  by  a  people  who  placed 
their  notions  of  liberty  in  personal  exemption  from  restraint 
rather  than  any  political  theory.  An  act  having  been  passed  (2 
Richard  II,  2,  c.  6),  in  consequence  of  unusual  riots  and  out- 
rages, enabling  magistrates  to  commit  the  ringleaders  of  tumultu- 
ary assemblies  without  waiting  for  legal  process  till  the  next 
arrival  of  justices  of  jail  delivery,  the  commons  petitioned  next 
year  against  this  "  horrible  grievous  ordinance,"  by  which  "  every 
freeman  in  the  kingdom  would  be  in  bondage  to  these  justices," 
contrary  to  the  Great  Charter,  and  to  many  statutes,  which  for- 
bid any  man  to  be  taken  without  due  course  of  law.***  So  sensi- 
tive was  their  jealousy  of  arbitrary  imprisonment  that  they  pre- 
ferred enduring  riot  and  robbery  to  chastising  them  by  any  means 
that  might  afford  a  precedent  to  oppression,  or  weaken  men's 
reverence  for  Magna  Charta. 

There  are  two  subjects  remaining  to  which  this  retrospect 
of  the  state  of  manners  naturally  leads  us,  and  which  I  would 
not  pass  unnoticed,  though  not  perhaps  absolutely  essential  to 
a  constitutional  history;  because  they  tend  in  a  very  material 
degree  to  illustrate  the  progress  of  society,  with  which  civil  lib- 
erty and  regular  government  are  closely  connected.  These  are, 
first,  the  servitude  or  villenage  of  the  peasantry,  and  their  grad- 
ual emancipation  from  that  condition;  and,  secondly,  the  con- 
tinual increase  of  commercial  intercourse  with  foreign  countries. 
But  as  the  latter  topic  will  fall  more  conveniently  into  the  next 
part  of  this  work,  I  shall  postpone  its  consideration  for  the 
present. 

In  a  former  passage  I  have  remarked  of  the  Anglo-Saxon 
ceorls  that  neither  their  situation  nor  that  of  their  descendants 
for  the  earlier  reigns  after  the  conquest  appears  to  have  been 
mere  servitude.     But  from  the  time  of  Henry  II,  as  we  learn 

•*•  I  E.  III.  sUt  2,  c.  16;  4  E.  Ill,  be  observed  that  this  act  (3  £.  II.  c  16) 
c  3:  34  £.  Ill,  c  x;  7  R.  II,  c.  c.  was  not  founded  on  a  petition,  but  on 
The  mstitution  excited  a  good  deal  of  ill-  the  king's  answer;  so  that  the  commons 
will,  even  before  these  strong  acts  were  were  not  real  parties  to  it,  and  accord- 
passed.  Many  petitions  of  the  commons  ingly  call  it  an  ordinance  in  their  pres- 
ta  the  j8th  £.  HI*  and  other  vears,  com-  ent  petition.  This  naturallv  incrMsed 
I^ro  of  it.     (*'  Rot.  Pari.."  ▼of.  ii.)  their  animosity  in  treatvng  \\.  %%  «xl  Vxk.- 

«•  "  Rot.  Pari.,"  voL  iii,  p.  ^.    It  may  fringement  oi  the  aubitb\!%  ti^^X. 
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from  Glanvil,  the  villein,  so  called,  was  absolutely  dependent 
upon  his  lord's  will,  compelled  to  unlimited  services,  and  desti- 
tute of  property,  not  only  in  the  land  he  held  for  his  mainte- 
nance, but  in  his  own  acquisitions.*^*^  If  a  villein  purchased  or 
inherited  land,  the  lord  might  seize  it ;  if  he  accumulated  stock, 
its  possession  was  equally  precarious.  Against  his  lord  he  had 
no  right  of  action ;  because  his  indemnity  in  damages,  if  he  could 
have  recovered  any,  might  have  been  immediately  taken  away. 
If  he  fled  from  his  lord's  service,  or  from  the  land  which  he  held, 
a  writ  issued  de  nativitate  probanda,  and  the  master  recovered 
his  fugitive  by  law.  His  children  were  bom  to  the  same  state  of 
servitude;  and,  contrary  to  the  rule  of  the  civil  law,  where  one 
parent  was  free  and  the  other  in  villenage,  the  offspring  fol- 
lowed their  father's  condition.*" 

This  was  certainly  a  severe  lot;  yet  there  are  circumstances 
which  materially  distinguish  it  from  slavery.  The  condition  of 
villenage,  at  least  in  later  times,  was  perfectly  relative ;  it  formed 
no  distinct  order  in  the  political  economy.  No  man  was  a  villein 
in  the  eye  of  law,  unless  his  master  claimed  him;  to  all  others 
he  was  a  freeman,  and  might  acquire,  dispose  of,  or  sue  for  prop- 
erty without  impediment.  Hence  Sir  E.  Coke  argues  that  vil- 
leins are  included  in  the  twenty-ninth  article  of  Magna  Charta, 
"  No  freeman  shall  be  disseized  nor  imprisoned."  •"  For  mur- 
der, rape,  or  mutilation  of  his  villein,  the  lord  was  indictable  at 
the  king's  suit,  though  not  for  assault  or  imprisonment,  which 
were  within  the  sphere  of  his  seignorial  authority.*** 

This  class  was  distinguished  into  villeins  regardant,  who  had 


«•  Glanvil,  1.  v,  c  5. 

*^^  According  to  Bracton,  the  bastard 
of  a  nief,  or  female  villein,  was  bom  in 
servitude;  and  where  the  parents  lived 
on  a  villein  tenement,  the  children  of  a 
nief,  even  thoug[h  married  to  a  freeman, 
were  villeins  (1.  iv,  c.  21 ;  and  see  Beame's 
translation  of  Glanvil,  p.  109).  But  Lit- 
tleton lays  down  an  opposite  doctrine, 
that  a  bastard  was  necessarily  free;  be- 
cause, bein^  the  child  of  no  father  in  the 
contemplation  of  law,  he  could  not  be 
presumed  to  inherit  servitude  from  any 
one;  and  makes  no  distinction  as  to  the 

{parent's  residence.  (Sect.  1888.)  I  mere- 
y  take  notice  of  this  change  in  the  law 
between  the  reigns  of  Henry  III  and 
Edward  IV  as  an  instance  of  the  bias 
which  the  judges  showed  in  favour  of 
personal  freedom.  Another,  if  we  can 
rely  upon  it,  is  more  important.  In  the 
rei^n  of  Henry  II  a  freeman  manying 
a  nief,  and  settling  on  a  villein  tenement, 
lost  the  privileges  of  freedom  during  the 
time  of  his  occupation;  lesem  terrae  quasi 
nativus  amittit.  (Glanvil,  1.  v,  c  6.) 
This  was  consonant  to  the  customs  of 
some  other  countries,  some  of  which 
went  further,  and  treated  such  a  person 
forever  as  a  villein.  But,  on  the  con- 
trail, we  find  in  Britten,  a  century  later, 


that  the  nief  herself  by  such  a  marriage 
became  free  during  the  coverture  (c.  31). 
[Note  XIII.] 

•"  I  must  confess  that  I  have  some 
doubts  how  far  this  was  law  at  the  epoch 
of  Magna  Charta.  Glanvil  and  Bracton 
both  speak  of  the  sUtus  vtllenagii  as 
opposed  to  that  of  liberty,  and  seem  to 
consider  it  as  a  civil  condition,  not  a 
merely  personal  relation.  The  civil  law 
and  the  French  treatise  of  Beaumanoir 
hold  the  same  lanp^age.  And  Sir  Rob- 
ert Cotton  maintains  without  hesitation 
that  villeins  are  not  within  the  agth  sec- 
tion of  Magna  Charta,  "  being  excluded 
by  the  word  liber."  (Cotton's  "  Post- 
huma,"  p.  223.)  Britton,  however,  a 
little  after  Bracton,  says  that  in  an  ac- 
tion the  villein  is  answerable  to  all  men, 
and  all  men  to  him  (p.  79).  And  later 
judges,  in  favorem  libertatis,  gave  this 
construction  to  the  villein's  situation, 
which  must  therefore  be  considered  as 
the  clear  law  of  England  in  the  four- 
teenth and  fifteenth  centuries. 

•*»  Littleton,  sect.  189,  190,  speaks  only 
of  an  appeal  in  the  two  former  cases; 
but  an  indictment  is  a  fortiori;  and  he 
says,  sect.  194,  that  an  indictment,  though 
not  an  appeal,  lies  against  the  lord  tor 
maiming  ms  villein. 
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been  attached  from  time  immemorial  to  a  certain  manor,  and 
villeins  in  gross,  where  such  territorial  prescription  had  never 
existed  or  had  been  broken.  In  the  condition  of  these,  whatever 
has  been  said  by  some  writers,  I  can  find  no  manner  of  difference ; 
the  distinction  was  merely  technical,  and  aflfected  only  the  mode 
of  pleading.***  The  term  in  gross  is  appropriated  in  our  legal 
language  to  property  held  absolutely  and  without  reference  to 
any  other.  Thus  it  is  applied  to  rights  of  advowson  or  of  com- 
mon, when  possessed  simply  and  not  as  incident  to  any  particu- 
lar lands.  And  there  can  be  no  doubt  that  it  was  used  in  the 
same  sense  for  the  possession  of  a  villein.**^  But  there  was  a 
class  of  persons,  sometimes  inaccurately,  confounded  with  vil- 
leins, whom  it  is  more  important  to  separate.  Villenage  had  a 
double  sense,  as  it  related  to  persons  or  to  lands.  As  all  men 
were  free  or  villeins,  so  all  lands  were  held  by  a  free  or  villein 
tenure.  As  a  villein  might  be  enfeoflfed  of  freeholds,  though  they 
lay  at  the  mercy  of  his  lord,  so  a  freeman  might  hold  tenements 
in  villenage.  In  this  case  his  personal  liberty  subsisted  along 
with  the  burdens  of  territorial  servitude.  He  was  bound  to  arbi- 
trary service  at  the  will  of  the  lord,  and  he  might  by  the  same 
will  be  at  any  moment  dispossessed,  for  such  was  the  condition 
of  his  tenure.  But  his  chattels  were  secure*  from  seizure,  his 
person  from  injury,  and  he  might  leave  the  land  whenever  he 
pleased.'** 

From  so  disadvantageous  a  condition  as  this  of  villenage  it 
may  cause  some  surprise  that  the  peasantry  of  England  should 
have  ever  emerged.  The  law  incapacitating  a  villein  from  acquir- 
ing property  placed,  one  would  imagine,  an  insurmountable  bar- 
rier in  the  way  of  his  enfranchisement.  It  followed  from  thence, 
and  is  positively  said  by  Glanvil,  that  a  villein  could  not  buy  his 
freedom,  because  the  price  he  tendered  would  already  belong  to 
his  lord.**^    And  even  in  the  case  of  free  tenants  in  villenage  it 


"*  Gurdon  on  "  Courts  Baron,"  p.  592, 
supposes  the  villein  in  gross  to  have 
been  the  Lazzus  or  Servus  of  early  times, 
a  domestic  serf,  and  of  an  inferior  spe- 
cies to  the  cultivator,  or  villein  regard- 
ant Unluckily,  Bracton  and  Littleton  do 
not  confirm  this  notion,  which  would  be 
convenient  enough;  for  in  "  Doomsday 
Book  "  there  is  a  marked  distinction  be- 
tween the  Servi  and  Villani.  Blackstone 
expresses  himself  inaccurately  when  he 
says  the  villein  in  cross  was  annexed  to 
the  person  of  the  lord,  and  transferable 
by  deed  from  one  owner  to  another.  By 
this  means  indeed  a  villein  regardant 
would  become  a  villein  in  gross,  but  all 
Tilleins  were  alike  liable  to  be  sold  by 
their  owners.  (Littleton,  sect.  181; 
Blomefield's  "  Norfolk,"  vol.  iii.  p.  860.) 
Mr.  Har^ave  supposes  that  villeins  in 
KTOss  were  never  numerous  (Case  of 
Somerset,   HowcU's  "  Sute  Trials,"  vol. 


XX,  p.  42);  drawing  this  inference  from 
the  few  cases  relative  to  them  that  occur 
in  the  Year-books.  And  certainly  the 
form  of  a  writ  de  nativitate  probanda, 
and  the  peculiar  evidence  it  required, 
which  majr  be  found  in  Fitzherbert's  "  Na- 
tura  Brevium,"  or  in  Mr.  H.'s  argument, 
are  only  applicable  to  the  other  species. 
It  is  a  doubtful  point  whether  a  freeman 
could,  in  contemplation  of  law,  become  a 
villein  in  gross;  though  his  confession  in 
a  court  of  record,  upon  a  suit  already 
commenced  (for  this  was  reguisite), 
would  estop  him  from  claiming  his  liber- 
ty; and  hence  Bracton  speaks  of  this 
proceeding  as  a  mode  by  which  a  free- 
man might  fall  into  servitude. 

«»  fNote  XIV.} 

"•  Bracton,  1.  ii,  c.  8;  1.  iv,  c.  26;  Lit- 
tleton,   sect.    172. 

"'  Glanvil,  1.  iv,  c  5, 
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is  not  easy  to  comprehend  how  their  uncertain  and  unbounded 
services  could  ever  pass  into  slight  pecuniary  commutations; 
much  less  how  they  could  come  to  maintain  themselves  in  their 
lands  and  mock  the  lord  with  a  nominal  tenure,  according  to  the 
custom  of  the  manor. 

This,  like  many  others  relating  to  the  progress  of  society, 
is  a  very  obscure  inquiry.  We  can  trace  the  pedigree  of  princes, 
fill  up  the  catalogue  of  towns  besieged  and  provinces  desolated, 
describe  even  the  whole  pageantry  of  coronations  and  festivals, 
but  we  can  not  recover  the  genuine  history  of  mankind.  It  has 
passed  away  with  slight  and  partial  notice  by  contemporary 
writers ;  and  our  most  patient  industry  can  hardly  at  present  put 
together  enough  of  the  fragments  to  suggest  a  tolerably  clear 
representation  of  ancient  manners  and  socid  life.  I  can  not  pro- 
fess to  undertake  what  would  require  a  command  of  books  as 
well  as  leisure  beyond  my  reach ;  but  the  following  observations 
may  tend  a  little  to  illustrate  our  immediate  subject,  the  gradual 
extinction  of  villenage. 

If  we  take  what  may  be  considered  as  the  simplest  case,  that 
of  a  manor  divided  into  demesne  lands  of  the  lord's  occupation 
and  those  in  the  tenure  of  his  villeins,  performing  all  the  services 
of  agriculture  for  him,  it  is  obvious  that  his  interest  was  to  main- 
tain just  so  many  of  these  as  his  estate  required  for  its  cultivation. 
Land,  the  cheapest  of  articles,  was  the  price  of  their  labour ;  and 
though  the  law  did  not  compel  him  to  pay  this  or  any  other  price, 
yet  necessity,  repairing  in  some  degree  the  law's  injustice,  made 
those  pretty  secure  of  food  and  dwellings  who  were  to  give  the 
strength  of  their  arms  for  his  advantage.  But  in  course  of  time, 
as  alienations  of  small  parcels  of  manors  to  free  tenants  came 
to  prevail,  the  proprietors  of  land  were  placed  in  a  new  situation 
relatively  to  its  cultivators.  The  tenements  in  villenage,  whether 
by  law  or  usage,  were  never  separated  from  the  lordship,  while 
its  domain  was  reduced  to  a  smaller  extent  through  subinfeuda- 
tions, sales,  or  demises  for  valuable  rent.  The  purchasers  under 
these  alienations  had  occasion  for  labourers ;  and  these  would  be 
free  servants  in  respect  of  such  employers,  though  in  villenage 
to  their  original  lord.  As  he  demanded  less  of  their  labour, 
through  the  diminution  of  his  domain,  they  had  more  to  spare  for 
other  masters,  and,  retaining  the  character  of  villeins  and  the 
lands  they  held  by  that  tenure,  became  hired  labourers  in  hus- 
bandry for  the  greater  part  of  the  year.  It  is  true  that  all  their 
earnings  were  at  the  lord's  disposal,  and  that  he  might  have 
made  a  profit  of  their  labour  when  he  ceased  to  require  it  for 
his  own  land.  But  this,  which  the  rapacity  of  more  commercial 
times  would  have  instantly  suggested,  might  escape  a  feudal  supe- 
rior, who,  wealthy  beyond  his  wants,  and  guarded  by  the  haughti- 
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ness  of  ancestry  against  the  desire  of  such  pitiful  gains,  was  better 
pleased  to  win  the  affection  of  his  dependants  than  to  improve 
his  fortune  at  their  expense. 

The  services  of  villenage  were  gradually  rendered  less  onerous 
and  uncertain.  Those  of  husbandry,  indeed,  are  naturally  uni- 
form, and  might  be  anticipated  with  no  small  exactness.  Lords 
of  generous  tempers  granted  indulgences  which  were  either  in- 
tended to  be  or  readily  became  perpetual.  And  thus,  in  the  time 
of  Edward  I,  we  find  the  tenants  in  some  manors  bound  only 
to  stated  services,  as  recorded  in  the  lord's  book.*"  Some  of 
these,  perhaps,  might  be  villeins  by  blood;  but  free  tenants  in 
villenage  were  still  more  likely  to  obtain  this  precision  in  their 
services ;  and  from  claiming  a  customary  right  to  be  entered  in 
the  court  roll  upon  the  same  terms  as  their  predecessors,  pre- 
vailed at  length  to  get  copies  of  it  for  their  security.***  Proofs 
of  this  remarkable  transformation  from  tenants  in  villenage  to 
copyholders  are  found  in  the  reign  of  Henry  III.  I  do  not  know, 
however,  that  they  were  protected,  at  so  early  an  epoch,  in 
the  possession  of  their  estates.  But  it  is  said  in  the  "  Year- 
book "  of  the  forty-second  of  Edward  III  to  be  "  admitted  for 
clear  law  that,  if  the  customary  tenant  or  copyholder  does  not 
perform  his  services,  the  lord  may  seize  his  land  as  forfeited."  •'* 
It  seems  implied  herein  that,  so  long  as  the  copyholder  did  con- 
tinue to  perform  the  regular  stipulations  of  his  tenure,  the  lord 
was  not  at  liberty  to  divest  him  of  his  estate ;  and  this  is  said  to 
be  confirmed  by  a  passage  in  Britton,  which  has  escaped  my 
search,  though  Littleton  intimates  that  copyholders  could  have 
no  remedy  against  their  lord.***  However,  in  the  reign  of  Ed- 
ward IV  this  was  put  out  of  doubt  by  the  judges,  who  permitted 
the  copyholder  to  bring  his  action  of  trespass  against  the  lord 
for  dispossession. 

While  some  of  the  more  fortunate  villeins  crept  up  into  prop- 


«•  Dugdalc's  "  Warwickshire  "  apud 
Eden's  State  of  the  Poor,"  vol.  i,  p.  13. 
A  passage  in  another  local  history  rather 
«cnns  to  indicate  that  some  kind  of  de- 
linquency was  usaally  alleged,  and  some 
ceremony  employed,  before  the  lord  en- 
tered on  the  villein's  land.  In  Gissing 
rnanor,  39  E.  Ill,  the  jury  present,  that 
W,  C,  a  villein  by  blood,  was  a  rebel 
lad  ungrateful  toward  his  lord,  for  which 
an  his  tenements  were  seized.  His  of- 
fence was  the  having  said  that  the  lord 
kept  four  stolen  sneep  in  his  field. 
(Blomefield's  "  Norfolk,*'^ vol.  i,  p.  114.) 

•*•  Gnrdon  on  **  Courts  Baron,     p.  574. 

••  Brooke's  "  Abridgm."  Tenant  par 
copie,  I.  Bj[  the  extent  roll  of  the 
tntnor  of  Brismgham  in  Norfolk,  in  1254, 
it  appears  that  there  were  then  ninet;r- 
four  copyholders  and  six  cottagers  in  vtl- 
Icnage,  the  former  performing  many  but 
^derminatc    services   of    labour    for    the 


lord.      (Blomefield's    "Norfolk,"    vol.    i, 
p.  34.) 

«**  Littl.,  sect.  77.  A  copyholder  with- 
out legal  remedy  may  seem  little  better 
than  a  tenant  in  mere  villenage,  except 
in  name.  But  though,  from  the  relation 
between  the  lord  and  copyholder,  the 
lattet  might  not  be  permitted  to  sue  his 
superior,  yet  it  does  not  follow  that  he 
might  not  bring  his  action  against  any 
person  acting  under  the  lord's  direction, 
in  which  the  defendant  could  not  set  up 
an  illegal  authority:  just  as,  although  no 
writ  runs  against  tne  king,  his  ministers 
or  officers  are  not  justified  in  acting  un- 
der his  command  contrary  to  law.  I 
wish  this  note  to  be  considered  as  cor- 
recting one  in  the  first  volume  (p.  123), 
where  I  have  said  that  a  similar  law  in 
France  rendered  the  distinction  between 
a  serf  and  a  homme  de  poote  little  more 
than  theoretical. 
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erty  as  well  as  freedom  under  the  name  of  copyholders,  the 
greater  part  enfranchised  themselves  in  a  different  manner.  The 
law,  which  treated  them  so  harshly,  did  not  take  away  the  means 
of  escape ;  nor  was  this  a  matter  of  difficulty  in  such  a  country 
as  England.  To  this,  indeed,  the  unequal  progression  of  agri- 
culture and  population  in  different  counties  would  have  natu- 
rally contributed.  Men  emigrated,  as  they  always  must,  in 
search  of  cheapness  or  employment,  according  to  the  tide  of 
human  necessities.  But  the  villein,  who  had  no  additional  mo- 
tive to  urge  his  steps  away  from  his  native  place,  might  well  hope 
to  be  forgotten  or  undiscovered  when  he  breathed  a  freer  air,  and 
engaged  his  voluntary  labour  to  a  distant  master.  The  lord  had, 
indeed,  an  action  against  him ;  but  there  was  so  little  communi- 
cation between  remote  parts  of  the  country  that  it  might  be 
deemed  his  fault  or  singular  ill  fortune  if  he  were  compelled  to 
defend  himself.  Even  in  that  case  the  law  inclined  to  favour 
him ;  and  so  many  obstacles  were  thrown  in  the  way  of  these 
suits  to  reclaim  fugitive  villeins  that  they  could  not  have  operated 
materially  to  retard  their  general  enfranchisement.**'  In  one  case, 
indeed,  that  of  unmolested  residence  for  a  year  and  a  day  within 
a  walled  city  or  borough,  the  villein  became  free,  and  the  lord 
was  absolutely  barred  of  his  remedy.  This  provision  is  con- 
tained even  in  the  laws  of  William  the  Conqueror,  as  contained 
in  Hoveden,  and,  if  it  be  not  an  interpolation,  may  be  supposed 
to  have  had  a  view  to  strengthen  the  population  of  those  places 
which  were  designed  for  garrisons.  This  law,  whether  of  Wil- 
liam or  not,  is  unequivocally  mentioned  by  Glanvil.***  Nor  was 
it  a  mere  letter.  According  to  a  record  in  the  sixth  of  Edward 
II,  Sir  John  Qavering  sued  eighteen  villeins  of  his  manor  of 
Cossey  for  withdrawing  themselves  therefrom  with  their  chat- 
tels; whereupon  a  writ  was  directed  to  them;  but  six  of  the 
number  claimed  to  be  freemen,  alleging  the  Conqueror's  charter, 
and  offering  to  prove  that  they  had  lived  in  Norwich,  paying 
scot  and  lot,  about  thirty  years,  which  claim  was  admitted.*'* 

By  such  means  a  large  proportion  of  the  peasantry  before 
the  middle  of  the  fourteenth  century  had  become  hired  labour- 
ers instead  of  villeins.  We  first  hear  of  them  on  a  grand  scale 
in  an  ordinance  made  by  Edward  III  in  the  twenty-third  year 
of  his  reign.  This  was  just  after  the  dreadful  pestilence  of  1348, 
and  it  recites  that,  the  number  of  workmen  and  servants  having 
been  greatly  reduced  by  that  calamity,  the  remainder  demanded 
excessive  wages  from  their  employers.    Such  an  enhancement  in 

•"See  the  rules  of  pleading  and  ciri-  "*  Blomefield's  "Norfolk,"   toI.   i.  p. 

dence    in    questions    of    villenage    fully  657-     I  know  not  how  far  this  privilege  was 

stated    in    Mr.    Hargrave's   argument   in  supposed  to  be  impaired  by  the  statute 

the  case  of  Somerset     (Howell's  "  Sute  44  E.  Ill,  c  11;  which,  however,  might. 

Trials,"  vol.  XXX,  p.  38.)  I  should  conceive,  very  well  stand  along 

•"  L.  ▼,  c  ▼.  with  it. 
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the  price  of  labour,  though  founded  exactly  on  the  same  prin- 
ciples as  regulate  the  value  of  any  other  commodity,  is  too  fre- 
quently treated  as  a  sort  of  crime  by  lawgivers,  who  seem  to 
grudge  the  poor  that  transient  melioration  of  their  lot  which  the 
progress  of  poulation  or  other  analogous  circumstances  will,  with- 
out any  interference,  very  rapidly  take  away.  This  ordinance, 
therefore,  enacts  that  every  man  in  England,  of  whatever  con- 
dition, bond  or  free,  of  able  body,  and  within  sixty  years  of  age, 
not  living  of  his  own,  nor  by  any  trade,  shall  be  obliged,  when 
required,  to  serve  any  master  who  is  willing  to  hire  him  at  such 
wages  as  were  usually  paid  three  years  since  or  for  some  time 
preceding;  provided  that  the  lords  of  villeins  or  tenants  in  vil- 
lenage  shall  have  the  preference  of  their  labour,  so  that  they 
retain  no  more  than  shall  be  necessary  for  them.  Mbre  than 
these  old  wages  is  strictly  forbidden  to  be  offered,  as  well  as 
demanded.  No  one  is  permitted,  under  colour  of  charity,  to  give 
alms  to  a  beggar.  And,  to  make  some  compensation  to  the  infe- 
rior classes  for  these  severities,  a  clause  is  inserted,  as  wise,  just, 
and  practicable  as  the  rest,  for  the  sale  of  provisions  at  reason- 
able prices.*** 

This  ordinance  met  with  so  little  regard  that  a  statute  was 
made  in  Parliament  two  years  after,  fixing  the  wages  of  all 
artificers  and  husbandmen,  with  regard  to  the  nature  and  season 
of  their  labour.  From  this  time  it  became  a  frequent  complaint 
of  the  commons  that  the  statute  of  labourers  was  not  kept.  The 
king  had  in  this  case,  probably,  no  other  reason  for  leaving  their 
grievance  unredressed  than  his  inability  to  change  the  order 
of  Providence.  A  silent  alteration  had  been  wrought  in  the  con- 
dition and  character  of  the  lower  classes  during  the  reign  of 
Edward  III.  This  was  the  effect  of  increased  knowledge  and 
refinement,  which  had  been  making  a  considerable  progress  for 
full  half  a  century,  though  they  did  not  readily  permeate  the  cold 
region  of  poverty  and  ignorance.  It  was  natural  that  the  coun- 
try people,  or  uplandish  folk,  as  they  were  called,  should  repine 
at  the  exclusion  from  that  enjoyment  of  competence,  and  security 
for  the  fruits  of  their  labour,  which  the  inhabitants  of  towns  so 
fully  possessed.  The  fourteenth  century  was,  in  many  parts  ol 
Europe,  the  age  when  a  sense  of  political  servitude  was  most 
keenly  felt.  Thus  the  insurrection  of  the  Jacquerie  in  France 
about  the  year  1358  had  the  same  character,  and  resulted  in  a 
great  measure  from  the  same  causes,  as  that  of  the  English  peas- 
ants in  1382.  And  we  may  account  in  a  similar  manner  for  the 
democratical  tone  of  the  French  and  Flemish  cities,  and  for  the 
prevalence  of  a  spirit  of  liberty  in  Germany  and  Switzerland.*** 

I  do  not  know  whether  we  should  attribute  part  of  this  revolu- 

•»  Stot  23  E.  III.  •»  [Note  XV.] 
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tionary  concussion  to  the  preaching  of  Wicliffe's  disciples,  or 
look  upon  both  one  and  the  other  as  phenomena  belonging  to 
that  particular  epoch  in  the  progress  of  society.  New  principles, 
both  as  to  civil  rule  and  religion,  broke  suddenly  upon  the  un- 
educated mind,  to  render  it  bold,  presumptuous,  and  turbulent. 
But  at  least  I  make  little  doubt  that  the  dislike  of  ecclesiastical 
power,  which  spread  so  rapidly  among  the  people  at  this  season, 
connected  itself  with  a  spirit  of  insubordination  and  an  intoler- 
ance of  political  subjection.  Both  were  nourished  by  the  same 
teachers,  the  lower  secular  clergy ;  and,  however  distinct  we  may 
think  a  religious  reformation  from  a  icivil  anarchy,  there  was  a 
good  deal  common  in  the  language  by  which  the  populace  were 
inflamed  to  either  one  or  the  other.  Even  the  Scriptural  morali- 
ties which  were  then  exhibited,  and  which  became  the  founda- 
tion of  our  theatre,  afforded  fuel  to  the  spirit  of  sedition.  The 
common  original  and  common  destination  of  mankind,  with  every 
other  lesson  of  equality  which  religion  supplies  to  humble  or 
to  console,  were  displayed  with  coarse  and  glaring  features  in 
these  representations.  The  familiarity  of  such  ideas  has  dead- 
ened their  effects  upon  our  mind;  but  when  a  rude  peasant, 
surprisingly  destitute  of  religious  instruction  during  that  cor- 
rupt age  of  the  Church,  was  led  at  once  to  these  impressive 
truths,  we  can  not  be  astonished  at  the  intoxication  of  mind 
they  produced.**^ 

Though  I  believe  that,  compared  at  least  with  the  aristocracy 
of  other  countries,  the  English  lords  were  guilty  of  very  little 
cruelty  or  injustice,  yet  there  were  circumstances  belonging  to 
that  period  which  might  tempt  them  to  deal  more  hardly  than 
before  with  their  peasantry.  The  fourteenth  century  was  an  age 
of  greater  magnificence  than  those  which  had  preceded,  in  dress, 
in  ceremonies,  in  buildings ;  foreign  luxuries  were  known  enough 
to  excite  an  eager  demand  among  the  higher  ranks,  and  yet  so 
scarce  as  to  yield  inordinate  prices ;  while  the  landholders  were, 
on  the  other  hand,  impoverished  by  heavy  and  unceasing  taxa- 
tion. Hence  it  is  probable  that  avarice,  as  commonly  happens, 
had  given  birth  to  oppression;  and  if  the  gentry,  as  I  am  in- 
clined to  believe,  had  become  more  attentive  to  agricultural  im- 
provements, it  is  reasonable  to  conjecture  that  those  whose  tenure 
obliged  them  to  unlimited  services  of  husbandry  were  more  har- 


*"  I  have  been  more  influenced  by  nat- 
ural probabilities  than  testimony  m  as- 
cribing this  effect  to  Wicliffe's  innova- 
tions, because  the  historians  are  preju- 
diced witnesses  against  him.  Several  of 
them  depose  to  tne  connection  between 
his  opinions  and  the  rebellion  of  1382; 
espeaally  Walsingham,  p.  388.  This  im- 
plies no  reflection  upon  WicIiflFe,  any 
more  than  the  crimes  of  the  anabaptists 
in  Munster  do  upon  Luther.    Every  one 


knows   the  distich   of  John   Ball,   which 

comprehends    the    essence    of    religious 

democracy : 

"  When  Adam  delved  and  Eve  span. 

Where  was  then  the  gentleman?  " 

,.  A?,*,^.*"?°°  °^  ^"  priest,  as  related 
by  Walsmghara,  p.  275.  derives  its  argu- 
ment for  equality  from  the  common 
origm  of  the  species.  He  is  said  to  have 
been  a  disciple  of  Wicliffe.  (Tumer'i 
"  Hist  of  England,"  vol.  ii,  p.  ^ 
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assed  than  under  their  wealthy  and  indolent  masters  in  preceding 
times. 

The  storm  that  almost  swept  away  all  bulwarks  of  civilized 
and  regular  society  seems  to  have  been  long  in  collecting  itself. 
Perhaps  a  more  sagacious  legislature  might  have  contrived  to 
disperse  it:  but  the  commons  only  presented  complaints  of  the 
refractoriness  with  which  villeins  and  tenants  in  villenage  ren- 
dered their  due  services ;  •**  and  the  exigencies  of  government 
led  to  the  fatal  poll-tax  of  a  groat,  which  was  the  proximate  cause 
of  the  insurrection.  By  the  demands  of  these  rioters  we  perceive 
that  territorial  servitude  was  far  from  extinct;  but  it  should 
not  be  hastily  concluded  that  they  were  all  personal  villeins,  for 
a  large  proportion  were  Kentish-men,  to  whom  that  condition 
could  not  have  applied,  it  being  a  good  bar  to  a  writ  de  nativitate 
probanda  that  the  party's  father  was  bom  in  the  county  of 
Kent."* 

After  this  tremendous  rebellion  it  might  be  expected  that 
the  legislature  would  use  little  indulgence  toward  the  lower  com- 
mons. Such  unhappy  tumults  are  doubly  mischievous,  not  more 
from  the  immediate  calamities  that  attend  them  than  from  the 
fear  and  hatred  of  the  people  which  they  generate  in  the  elevated 
classes.  The  general  charter  of  manumission  extorted  from  the 
king  by  the  rioters  of  Blackheath  was  annulled  by  proclamation 
to  the  sheriffs,***  and  this  revocation  approved  by  the  lords  and 
commons  in  Parliament ;  who  added,  as  was  very  true,  that  such 
enfranchisement  could  not  be  made  without  their  consent,  "  which 
they  would  never  give  to  save  themselves  from  perishing  all  to- 
gether in  one  day."  ***  Riots  were  turned  into  treason  by  a  law 
of  the  same  Parliament.***  By  a  very  harsh  statute  in  the  twelfth 
of  Richard  II  no  servant  or  labourer  could  depart,  even  at  the 
expiration  of  his  service,  from  the  hundred  in  which  he  lived 
without  permission  under  the  king's  seal;  nor  might  any  who 
had  been  bred  to  husbandry  till  twelve  years  old  exercise  any 
other  calling.***  A  few  years  afterward  the  commons  petitioned 
that  villeins  might  not  put  their  children  to  school  in  order  to 
advance  them  by  the  Church,  "and  this  for  the  honour  of  all 
the  freemen  of  the  kingdom."  In  the  same  Parliament  they  com- 
plained that  villeins  fly  to  cities  and  boroughs,  whence  their  mas- 
ters can  not  recover  them,  and,  if  they  attempt  it,  are  hindered 


••  Sut.  1  R.  II,  c.  6;  "  Rot  Pari./' 
vol.  iii,  p.  ai. 

••30  E.  I,  in  Fitzherbert  Villenage. 
^d  Lambard's  "  Perambulation  of 
Kent,"    p.    632,     Somner   on   Gavelkind, 

••RTmer.  tome  vii,  p.  316,  etc.  The 
Iciag  holds  tnis  bitter  language  to  the  vil- 
leins of  Essex,  after  the  death  of  Tvler 
ttd  cxecntioii  of  the  other  leaders  had 

47 


disconcerted  them:  Rustici  quidem  fuistis 
et  estis,   in   bondagio  permanebitis,   non> 
ut  hactenus,  sed  incomparabiliter  viliori, 
etc.     (Walsingham,  p.  260.) 

•«»  "  Rot.  Pari./'  vol.  iii,  p.  100. 

••*  R.  II,  c.  7.    The  words  are,  riot  ct 
rumour    n'autres    semblables;     rather    a. 

general  way  of  creating  a  new  treason; 
ut  panic  puts  an  end  to  jealousy. 
•»«  la  R.  II.  c.  3- 
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by  the  people ;  and  prayed  that  the  lords  might  seize  their  villeins 
in  such  places  without  regard  to  the  franchises  thereof.  But  on 
both  these  petitions  the  king  put  in  a  negative."* 

From  henceforward  we  find  little  notice  taken  of  villenage 
in  parliamentary  records,  and  there  seems  to  have  been  a  rapid 
tendency  to  its  entire  abolition.  But  the  fifteenth  century  is 
barren  of  materials;  and  we  can  only  infer  that,  as  the  same 
causes  which  in  Edward  Ill's  time  had  converted  a  large  por- 
tion of  the  peasantry  into  free  labourers  still  continued  to  oper- 
ate, they  must  silently  have  extinguished  the  whole  system  of 
personal  and  territorial  servitude.  The  latter,  indeed,  was  essen- 
tially changed  by  the  establishment  of  the  law  of  copyhold. 

I  can  not  presume  to  conjecture  in  what  degree  voluntary 
manumission  is  to  be  reckoned  among  the  means  that  contributed 
to  the  abolition  of  villenage.  Charters  of  enfranchisement  were 
very  common  upon  the  Continent.  They  may  perhaps  have  been 
less  so  in  England.  Indeed,  the  statute  de  donis  must  have 
operated  very  injuriously  to  prevent  the  enfranchisement  of  vil- 
leins regardant,  who  were  entailed  along  with  the  land.  In- 
stances, however,  occur  from  time  to  time,  and  we  can  not  ex- 
pect to  discover  many.  One  appears  as  early  as  the  fifteenth 
year  of  Henry  III,  who  grants  to  all  persons  bom  or  to  be  bom 
within  his  village  of  Contishall  that  they  shall  be  free  from  all 
villenage  in  body  and  blood,  paying  an  aid  of  twenty  shillings 
to  knight  the  king's  eldest  son,  and  six  shillings  a  year  as  a  quit 
rent."*  So  in  the  twelfth  of  Edward  III  certain  of  the  king's 
villeins  are  enfranchised  on  payment  of  a  fine."*  In  strictness 
of  law,  a  fine  from  the  villein  for  the  sake  of  enfranchisement  was 
nugatory,  since  all  he  could  possess  was  already  at  his  lord's 
disposal.  But  custom  and  equity  might  easily  introduce  differ- 
ent maxims;  and  it  was  plainly  for  the  lord's  interest  to  en- 
courage his  tenants  in  the  acquisition  of  money  to  redeem  them- 
selves, rather  than  to  quench  the  exertions  of  their  industry  by 
availing  himself  of  an  extreme  right.  Deeds  of  enfranchisement 
occur  in  the  reigns  of  Mary  and  Elizabeth;"^  and  perhaps  a 
commission  of  the  latter  princess  in  1574,  directing  the  enfran- 
chisement of  her  bondmen  and  bondwomen  on  certain  manors 


"«  "  Rot  Pari.,"  15  R.  II.  vol.  ii.  pp. 
a94,  296.  The  statute  7  H.  IV,  c.  17,  en- 
acts that  no  one  shall  put  his  son  or 
daughter  apprentice  to  any  trade  in  a 
borouffh  unless  he  have  land  or  rent  to 
the  value  of  twenty  shillinp^s  a  ^ear,  but 
that  any  one  may  put  his  children  to 
school.  The  reason  assigned  is  the  scar- 
city of  labourers  in  husbandry,  in  conse- 
quence of  people  living  in  Upland  ap- 
prenticing tneir  children. 

"•  Blomeficld's    "Norfolk,"    vol. 
P*  571- 


111, 


•••  Rymer,  tome  v,  p.  44. 

•"  Gurdon  on  "  Courts  Baron,"  p.  596; 
Madox,  "  Formulare  Anglicanum,"  p.  420; 
Barrin^ton  on  **  Ancient  Statutes,"  p.  278. 
It  is  said  in  a  modem  book  that  villenage 
was  very  rare  in  Scotland,  and  even  that 
no  instance  exists  in  records  of  an  estate 
sold  with  the  labourers  and  their  fami- 
lies attached  to  the  soil.  (Pinkerton's 
*'  Hist,  of  Scotland,"  vol.  i,  p.  147.)  But 
Mr.  Chalmers,  in  his  *'  Caledonia,"  has 
brought  several  proofs  that  this  assertion 
is  too  generaL 
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upon  payment  of  a  fine,  is  the  last  unequivocal  testimony  to  the 
existence  of  villenage,***  though  it  is  highly  probable  that  it  ex- 
isted in  remote  parts  of  the  country  some  time  longer.*** 

From  this  general  view  of  the  English  constitution,  as  it 
stood  about  the  time  of  Henry  VI,  we  must  turn  our  eyes  to 
the  political  revolutions  which  clouded  the  latter  years  of  his 
reign.  The  minority  of  this  prince,  notwithstanding  the  vices 
and  dissensions  of  his  court  and  the  inglorious  discomfiture  of 
our  arms  in  Fd-ance,  was  not  perhaps  a  calamitous  period.  The 
country  grew  more  wealthy;  the  law  was,  on  the  whole,  better 
observed ;  the  power  of  Parliament  more  complete  and  effectual 
than  in  preceding  times.  But  Henry's  weakness  of  understand- 
ing, becoming  evident  as  he  reached  manhood,  rendered  his 
reig^  a  perpetual  minority.  His  marriage  with  a  princess  of 
strong  mind,  but  ambitious  and  vindictive,  rather  tended  to 
weaken  the  government  and  to  accelerate  his  downfall;  a  cer- 
tain reverence  that  had  been  paid  to  the  gentleness  of  the  king's 
disposition  being  overcome  by  her  unpopularity.  By  degrees 
Henry's  natural  feebleness  degenerated  almost  into  fatuity ;  and 
this  unhappy  condition  seems  to  have  overtaken  him  nearly  about 
the  time  when  it  became  an  arduous  task  to  withstand  the  assault 
in  preparation  against  his  government.  This  may  properly  in- 
troduce a  great  constitutional  subject,  to  which  some  peculiar 
circumstances  of  our  own  age  have  imperiously  directed  the  con- 
sideration of  Parliament.  Though  the  proceedings  of  1788  and 
1810  are  undoubtedly  precedents  of  far  more  authority  than  any 
that  can  be  derived  from  our  ancient  history,  yet,  as  the  seal  of 
the  legislature  has  not  yet  been  set  upon  this  controversy,  it  is 
not  perhaps  altogether  beyond  the  possibility  of  future  discus- 
sion; and  at  least  it  can  not  be  uninteresting  to  look  back  on 
those  parallel  or  analogous  cases  by  which  the  deliberations  of 
Parliament  upon  the  question  of  regency  were  guided. 

While  the  Kings  of  England  retained  their  continental  do- 
minions, and  were  engaged  in  the  wars  to  which  those  gave  birth, 
they  were,  of  course,  frequently  absent  from  this  country.  Upon 
such  occasions  the  administration  seems  at  first  to  have  devolved 
officially  on  the  justiciary,  as  chief  servant  of  the  crown.  But 
Henry  III  began  the  practice  of  appointing  lieutenants,  or  guar- 
dians of  the  realm  (custodes  regni),  as  they  were  more  usually 
termed,  by  way  of  temporary  substitutes.     They  were  usually 


***  Bftrrington,  ubi  supra,  from  Rymer. 

*"  There  are  sereraf  later  cases  re- 
ported wherein  villenage  was  pleaded, 
and  one  of  them  as  late  as  the  fifteenth 
of  James  I.  (Nor,  p.  27;  see  Har- 
fnve's  argument,  *'  State  Trials,"  vol. 
tx,  p.  41!)  Bat  these  are  so  briefly 
listed,  that  it  is  difficult  in  general  to 
Mdcntand    tbcm-    It   is   obvious,    how* 


ever,  that  judgment  was  in  no  case  given 
in  favour  of  the  plea;  so  that  we  can 
infer  nothing  as  to  the  actual  continu- 
ance  of  villenage. 

It  is  remarkable,  and  may  be  deemed 
by  some  persons  a  proof  of  legal  pedant- 
rv,  that  Sir  E.  Coke,  while  he  dilates  otL 
the  law  of  villenage*  ncvet  m^miXc^  ^SmX 
It  was  become  anUqmtied. 
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nominated  by  the  king  without  consent  of  Parliament,  and  their 
office  carried  with  it  3ie  right  of  exercising  all  the  prerogatives 
of  the  crown.  It  was,  of  course,  determined  by  the  king's  return ; 
and  a  distinct  statute  was  necessary  in  the  reign  of  Henry  V  to 
provide  that  a  ParUament  called  by  the  guardian  of  the  realm 
during  the  king's  absence  should  not  be  dissolved  by  that  event.*** 
The  most  remarkable  circumstance  attending  those  lieutenan- 
cies was  that  they  were  sometimes  conferred  on  the  heir  apparent 
during  his  infancy.  The  Black  Prince,  then  Duke  of  Cornwall, 
was  left  guardian  of  the  realm  in  1339,  when  he  was  but  ten 
years  old;***  and  Richard,  his  son,  when  still  younger,  in  1372, 
during  Edward  Ill's  last  expedition  into  France.*** 

These  do  not,  however,  bear  a  very  close  analogy  to  regencies 
in  the  stricter  sense,  or  substitutions  during  the  natural  incapacity 
of  the  sovereign.  Of  such  there  had  been  several  instances  be- 
fore it  became  necessary  to  supply  the  deficiency  arising  from 
Henry's  derangement,  i.  At  the  death  of  John,  William,  Earl 
of  Pembroke,  assumed  the  title  of  rector  regis  et  reg^i,  with 
the  consent  of  the  loyal  barons  who  had  just  proclaimed  the 
young  king,  and  probably  conducted  the  government  in  a  great 
measure  by  their  advice.***  But  the  circumstances  were  too 
critical,  and  the  time  is  too  remote,  to  giv^  this  precedent  any 
material  weight.  2.  Edward  I  being  in  SiciJy  at  his  father's 
death,  the  nobility  met  at  the  Temple  Church,  aS^e  are  informed 
by  a  contemporary  writer,  and,  after  making  a  T^w  great  seal, 
appointed  the  Archbishop  of  York,  Edward,  Eari\of  Cornwall, 
and  the  Earl  of  Gloucester  to  be  ministers  and  guafxUans  of  the 
realm,  who  accordingly  conducted  the  administration  in  the 
king's  name  until  his  return.***  It  is  here  observablK  that  the 
Earl  of  Cornwall,  though  nearest  prince  of  the  blood^Nii^s  not 
supposed  to  enjoy  any  superior  title  to  the  regency,  whe^in  he 
was  associated  with  two  other  persons.  But  while  the  crown 
itself  was  hardly  acknowledged  to  be  unquestionably  herecitary, 
it  would  be  strange  if  any  notion  of  such  a  right  to  the  re^Wicy 
had  been  entertained.  3.  At  the  accession  of  Edward  III,  then 
fourteen  years  old,  the  Parliament,  which  was  immediately'  cOm- 
moned,  nominated  four  bishops,  four  earls,  and  six  barons  w  a 
standing  council,  at  the  head  of  which  the  Earl  of  Lancaster  se^ns 
to  have  been  placed,  to  advise  the  king  in  all  business  of  govifln- 
ment.  It  was  an  article  in  the  charge  of  treason,  or,  as  it  was 
then  styled,  of  accroaching  royal  power,  against  Mortimer,  jtfiat 
he  intermeddled  in  the  king's  household  without  the  asseV/t  of 

Ittxi?-  ^•.*^-  '•  ,-     .        ,_  •"Rymcr,  tome  vi.  p.  748. 

aSI    ""    pnnce   having    been    sent    to  •**  Matt,  Paris,  p.  243. 

TMSmfJ**'*"*    commissioners    were    ap-  •"Matt      Westmonast.      ap. 

pointed    to    open     Parliament       ("Rot  "History  of  England."  vol.  S 

'^ari.t     13  E.  Ill,  vol.  u,  p.  107.)  * 
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this  council.**"  They  may  be  deemed,  therefore,  a  sort  of  par- 
liamentary regency,  though  the  duration  of  their  functions  does 
not  seem  to  be  defined.  4.  The  proceedings  at  the  commence- 
ment of  the  next  reign  are  more  worthy  of  attention.  Edward 
III  dying  June  21,  1377,  the  keepers  of  the  great  seal  next  day, 
jn  absence  of  the  chancellor  beyond  sea,  gave  it  into  the  young 
king's  hands  before  his  council.  He  immediately  delivered  it  to 
the  Duke  of  Lancaster,  and  the  duke  to  Sir  Nicholas  Bode  for 
safe  custody.  Four  days  afterward  the  king  in  council  delivered 
the  seal  to  the  Bishop  of  St.  David's,  who  affixed  it  the  same 
day  to  divers  letters-patent.***  Richard  was  at  this  time  ten  years 
and  six  months  old ;  an  age  certainly  very  unfit  for  the  personal 
execution  of  sovereign  authority.  Yet  he  was  supposed  capable 
of  reigning  without  the  aid  of  a  regency.  This  might  be  in  virtue 
of  a  sort  of  magic  ascribed  by  lawyers  to  the  great  seal,  the  pos- 
session of  which  bars  all  further  inquiry,  and  renders  any  gov- 
ernment legal.  The  practice  of  modem  times  requiring  the  con- 
stant exercise  of  the  sign  manual  has  made  a  public  confession 
of  incapacity  necessary  in  many  cases  where  it  might  have  been 
concealed  or  overlooked  in  earlier  periods  of  the  constitution. 
But  though  no  one  was  invested  with  the  office  of  regent,  a  coun- 
cil of  twelve  was  named  by  the  prelates  and  peers  at  the  king's 
coronation,  July  16,  1377,  without  whose  concurrence  no  public 
measure  was  to  be  carried  into  effect.  I  have  mentioned  in  an- 
other place  the  modifications  introduced  from  time  to  time  by 
Parliament,  which  might  itself  be  deemed  a  great  council  of 
regency  during  the  first  years  of  Richard. 

5.  The  next  instance  is  at  the  accession  of  Henry  VI.  This 
prince  was  but  nine  months  old  at  his  father's  death ;  and  whether 
from  a  more  evident  incapacity  for  the  conduct  of  government 
in  his  case  than  in  that  of  Richard  II,  or  from  the  progress  of 
constitutional  principles  in  the  forty  years  elapsed  since  the  lat- 
tff's  accession,  far  more  regularity  and  deliberation  were  shown 
in  supplying  the  defect  in  the  executive  authority.  Upon  the 
news  arriving  that  Henry  V  was  dead,  several  lords  spiritual 
and  temporal  assembled,  on  account  of  the  imminent  necessity, 
in  order  to  preserve  peace,  and  provide  for  the  exercise  of  officers 
appertaining  to  the  king.  These  peers  accordingly  issued  com- 
missions to  judges,  sheriffs,  escheators,  and  others,  for  various 
purposes,  and  writs  for  a  new  Parliament.  This  was  opened  by 
commission  under  the  g^eat  seal  directed  to  the  Duke  of  Glouces- 
ter, in  the  usual  form,  and  with  the  king's  teste.**^  Some  ordi- 
nances were  made  in  this  Parliament  by  the  Duke  of  Gloucester 

•«  "  Rot.  Pari.."  vol.  ii,  p.  5a. 
•••  Rymer,  tome  vii,  p.   171. 
••»  "  Rot.  Pari..'*  vol.  iv,  p.  169. 
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as  commissioner,  and  some  in  the  kingfs  name.  The  acts  of 
the  peers  who  had  taken  on  themselves  the  administration,  and 
summoned  Parliament,  were  confirmed.  On  the  twenty-seventh 
day  of  its  session,  it  is  entered  upon  the  roll  that  the  king,  "  con- 
sidering his  tender  age,  and  inability  to  direct  in  person  the  con- 
cerns of  his  realm,  by  assent  of  lords  and  commons,  appoints 
the  Duke  of  Bedford,  or,  in  his  absence  beyond  sea,  the  Duke  of 
Gloucester,  to  be  protector  and  defender  of  the  kingdom  and 
English  Church,  and  the  king's  chief  counsellor."  Letters-patent 
were  made  out  to  this  effect,  the  appointment  being,  however, 
expressly  during  the  kingf  s  pleasure.  Sixteen  councillors  were 
named  in  Parliament  to  assist  the  protector  in  his  administra- 
tion ;  and  their  concurrence  was  made  necessary  to  the  removal 
and  appointment  of  officers,  except  some  inferior  patronage  spe- 
cifically reserved  to  the  protector.  In  all  important  business  that 
should  pass  by  order  of  council,  the  whole,  or  major  part,  were 
to  be  present ;  "  but  if  it  were  such  matter  that  the  king  hath 
been  accustomed  to  be  counselled  of,  that  then  the  said  lords 
proceed  not  therein  without  the  advice  of  my  Lords  of  Bedford 
or  Gloucester."  •**  A  few  more  councillors  were  added  by  the 
next  Parliament,  and  divers  regulations  established  for  their  ob- 
servance.'** 

This  arrangement  was  in  contravention  of  the  late  kings 
testament,  which  had  conferred  the  regency  on  the  Duke  of 
Glqucester,  in  exclusion  of  his  elder  brother.  But  the  nature 
and  spirit  of  these  proceedings  will  be  better  understood  by  a 
remarkable  passage  in  a  roll  of  a  later  Parliament;  where  the 
House  of  Lords,  in  answer  to  a  request  of  Gloucester  that  he 
might  know  what  authority  he  possessed  as  protector,  remind 
him  that  in  the  first  Parliament  of  the  king  ^^^  "  ye  desired  to 
have  had  ye  governaunce  of  yis  land ;  affermyng  yat  hit  belonged 
unto  you  of  rygzt,  as  well  by  ye  mene  of  your  birth  as  by  ye  laste 
wylle  of  ye  kyng  yat  was  your  broyer,  whome  God  assoile; 
alleggyng  for  you  such  groundes  and  motyves  as  it  was  yought 
to  your  discretion  made  for  your  intent;  whereupon,  the  lords 
spiritual  and  temporal  assembled  there  in  Parliament,  among 
which  were  there  my  lordes  your  uncles,  the  Bishop  of  Winchester 
that  now  liveth,  and  the  Duke  of  Exeter,  and  your  cousin  the 
Earl  of  March  that  be  gone  to  God,  and  of  Warwick,  and  other 
in  great  number  that  now  live,  had  great  and  long  deliberation 
and  advice,  searched  precedents  of  the  govemail  of  the  land  in 

•*•  "  Rot.  P»rl.,"  vol.  iv,  pp.  174.  17^  »ppe»r  in  the  course  of  these  extracts,  I 

*^  Ibid.,  p.  aoi.  can  not  conjecture.    The  usual  irregular- 

•^  I    follow    the    orthography    of    the  ity  of  ancient  spelling  is  hardly  sufficient 

roll,   which    I    hope   will    not    be    incon-  to    account   for    such    variations:    but   tl 

venient  to  the  reader.     Why  this  orthog-  there    be   any    error,    it   belongs    to   the 

raphy.  from  obsolete  and  difficult,  so  fre-  superintendents  of  Uiat  publication    and 

quently  becomes  almost  modem,  as  will  is  not  mine.  ' 
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time  and  case  semblable,  when  kings  of  this  land  have  been 
tender  of  age,  took  also  information  of  the  laws  of  the  land,  of 
such  persons  as  be  notably  learned  therein,  and  finally  found 
your  said  desire  not  caused  nor  grounded  in  precedent,  nor  in  the 
law  of  the  land;  the  which  the  king  that  dead  is,  in  his  life 
nor  might  by  his  last  will  nor  otherwise  altre,  change,  nor  abroge, 
without  the  assent  of  the  three  estates,  nor  commit  or  grant  to 
any  person  governance  or  rule  of  this  land  longer  than  he  lived ; 
but  on  that  other  behalf,  the  said  lords  found  your  said  desire 
not  according  with  the  laws  of  this  land,  and  against  the  right 
and  fredome  of  the  estates  of  the  same  land.  Howe  were  it  that 
it  be  not  thought  that  any  such  thing  wittingly  proceeded  of 
your  inent ;  and  nevertheless  to  keep  peace  and  tranquility,  and 
to  the  intent  to  ease  and  appease  you,  it  was  advised  and  ap- 
pointed by  authority  of  the  kinc^,  assenting  the  three  estates  of 
this  land,  that  ye,  in  absence  of  my  lord  your  brother  of  Bed- 
ford, should  be  chief  of  the  king^s  council,  and  devised  unto  you 
a  name  different  from  other  counsellors,  not  the  name  of  tutor, 
lieutenant,  governor,  nor  of  regent,  nor  no  name  that  should 
import  authority  of  governance  of  the  land,  but  the  name  of  pro- 
tector and  defensor,  which  importeth  a  personal  duty  of  attend- 
ance to  the  actual  defence  of  the  land,  as  well  against  enemies 
outward,  if  case  required,  as  against  rebels  inward,  if  any  were, 
that  God  forbid;  granting  you  therewith  certain  power,  the 
which  is  specified  and  contained  in  an  act  of  the  said  Parliament, 
to  endure  as  long  as  it  liked  the  king.  In  the  which,  if  the  in- 
tent of  the  said  estates  had  been  that  ye  more  power  and  author- 
ity should  have  had,  more  should  have  been  expressed  therein ; 
to  the  which  appointment,  ordinance,  and  act,  ye  then  agreed 
you  as  for  your  person,  making  nevertheless  protestation  that 
it  was  not  your  intent  in  any  wise  to  deroge  or  do  prejudice 
unto  my  lord  your  brother  of  Bedford  by  your  said  agreement, 
as  toward  any  right  that  he  would  pretend  or  claim  in  the  gov- 
ernance of  this  land ;  and  as  toward  any  pre-eminence  that  you 
might  have  or  belong  unto  you  as  chief  of  council,  it  is  plainly 
declared  in  the  said  act  and  articles,  subscribed  by  my  said  Lord 
of  Bedford,  by  yourself,  and  the  other  lords  of  the  council.  But 
as  in  Parliament  to  which  ye  be  called  upon  your  faith  and 
ligeance  as  Duke  of  Glocester,  as  other  lords  be,  and  not  other- 
wise, we  know  no  power  nor  authority  that  ye  have,  other  than 
ye  as  Duke  of  Glocester  should  have,  the  king  being  in  Parlia- 
ment, at  years  of  mest  discretion :  We  marvailing  with  all  our 
hearts  that,  considering  the  open  declaration  of  the  authority  and 
power  belonging  to  my  Lord  of  Bedford  and  to  you  in  his  ab- 
sence, and  also  to  the  king's  council  subscribed  purely  and  sim- 
ply by  my  said  Lord  of  Bedford  and  by  you,  that  you  sKqmVI  vei 
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any  wise  be  stirred  or  moved  not  to  content  you  therewith  or 
to  pretend  you  any  other:  Namely,  considering  that  the  king, 
blessed  be  our  Lord,  is,  sith  the  time  of  the  said  power  granted 
unto  you,  far  gone  and  grown  in  person,  in  wit,  and  understand- 
ing, and  like  with  the  grace  of  God  to  occupy  his  own  royal 
power  within  few  years:  and  forasmuch  considering  the  things 
and  causes  abovesaid,  and  other  many  that  long  were  to  write. 
We  lords  aforesaid  pray,  exhort,  and  require  you  to  content  you 
with  the  power  iabovesaid  and  declared,  of  the  which  my  lord 
your  brother  of  Bedford,  the  king's  eldest  uncle,  contented  him : 
and  that  ye  none  larger  power  desire,  will,  nor  use ;  giving  you 
this  that  is  aboven  written  for  our  answer  to  your  aforesaid  de- 
mand, the  which  we  will  dwell  and  abide  with,  withouten  vari- 
ance or  changing.  Over  this  beseeching  and  praying  you  in  our 
most  humble  and  lowly  wise,  and  also  requiring  you  in  the  king's 
name,  that  ye,  according  to  the  king's  commandment,  contained 
in  his  writ  sent  unto  you  in  that  behalf,  come  to  this  his  present 
Parliament,  and  intend  to  the  good  effect  and  speed  of  matters 
to  be  demesned  and  treted  in  the  same,  like  as  of  right  ye  owe 
to  do."  •" 

It  is  evident  that  this  plain,  or  rather  rude,  address  to  the 
Duke  of  Gloucester  was  dictated  by  the  prevalence  of  Cardinal 
Beaufort's  party  in  council  and  Parliament.  But  the  transactions 
in  the  former  Parliament  are  not  unfairly  represented ;  and,  com- 
paring them  with  the  passage  extracted  above,  we  may  perhaps 
be  entitled  to  infer:  i.  That  the  king  does  not  possess  any  con- 
stitutional prerogative  of  appointing  a  regent  during  the  minority 
of  his  successor;  and  2,  that  neither  the  heir  presumptive,  nor 
any  other  person,  is  entitled  to  exercise  the  royal  prerogative 
during  the  king's  infancy  (or,  by  parity  of  reasoning,  his  infirm- 
ity), nor  to  any  title  that  conveys  them;  the  sole  right  of  de- 
termining the  persons  by  whom,  and  fixing  the  limitations  under 
which,  the  executive  government  shall  be  conducted  in  the  king's 
name  and  behalf,  devolving  upon  the  great  council  of  Parliament. 

The  expression  used  in  the  lords'  address  to  the  Duke  of 
Gloucester,  relative  to  the  young  king,  that  he  was  far  gone  and 
grown  in  person,  wit,  and  understanding,  was  not  thrown  out  in 
mere  flattery.  In  two  years  the  party  hostile  to  Gloucester's  in- 
fluence had  gained  ground  enough  to  abrogate  his  office  of 
protector,  leaving  only  the  honorary  title  of  chief  counsellor.'** 
For  this  the  king's  coronation,  at  eight  years  of  age,  was  thought 
a  fair  pretence;  and  undoubtedly  the  loss  of  that  exceedingly 
limited  authority  which  had  been  delegated  to  the  protector  could 
not  have  impaired  the  strength  of  government.    This  was  con- 

»» "  Rot.   Pari.,"  6  H.  VI,  vol.  iv,  p.  jafi. 
•" "  Rot  Pari.,"  8  H.  Vl',  vol.  iv.  p.  ^ 
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ducted  as  before  by  a  selfish  and  disunited  council ;  but  the  king's 
name  was  sufficient  to  legalize  their  measures,  nor  does  any  ob- 
jection appear  to  have  been  made  in  Parliament  to  such  a  mock- 
cry  of  the  name  of  monarchy. 

In  the  year  1454,  the  thirty-second  of  Henry's  reign,  his  un- 
happy malady,  transmitted  perhaps  from  his  maternal  grand- 
father, assumed  so  decided  a  character  of  derangement  or  im- 
becility that  Parliament  could  no  longer  conceal  from  itself  the 
necessity  of  a  more  efficient  ruler.  This  assembly,  which  had 
been  continued  by  successive  prorogations  for  nearly  a  year,  met 
at  Westminster  on  the  14th  of  February,  when  the  session  was 
opened  by  the  Duke  of  York,  as  king^s  commissioner.  Kent,* 
Archbishop  of  Canterbury  and  Chancellor  of  England,  dying 
soon  afterward,  it  was  judged  proper  to  acquaint  the  king  at 
Windsor  by  a  deputation  of  twelve  lords  with  this  and  other 
subjects  concerning  his  government.  In  fact,  perhaps,  this  was 
a  pretext  chosen  in  order  to  ascertain  his  real  condition.  These 
peers  reported  to  the  lords'  House,  two  days  afterward,  that 
they  had  opened  to  his  Majesty  the  several  articles  of  their  mes- 
sage, but  "  could  get  no  answer  ne  sign  for  no  prayer  ne  de- 
sire," though  they  repeated  their  endeavours  at  three  different 
interviews.  This  report,  with  the  instruction  on  which  it  was 
founded,  was,  at  their  prayer,  entered  of  record  in  Parliament. 
Upon  so  authentic  a  testimony  of  their  sovereign's  infirmity, 
the  peers,  adjourning  two  days  for  solemnity  or  deliberation, 
"  elected  and  nominated  Richard,  Duke  of  York,  to  be  protector 
and  defender  of  the  realm  of  England  during  the  king's  pleas- 
ure." The  duke,  protesting  his  insufficiency,  requested  that  "  in 
this  present  Parliament,  and  by  authority  thereof,  it  be  enacted 
that,  of  yourself  and  of  your  ful  and  mere  disposition,  ye  desire, 
name,  and  call  me  to  the  said  name  and  charge,  and  that  of  any 
presumption  of  myself  I  take  them  not  upon  me,  but  only  of 
the  due  and  humble  obeisance  that  I  owe  to  do  unto  the  king 
our  most  dread  and  sovereign  lord,  and  to  you  the  peerage  of  this 
land,  in  whom  by  the  occasion  of  the  infirmity  of  our  said  sover- 
eign lord  resteth  the  exercise  of  his  authority,  whose  noble  com- 
mandments I  am  as  ready  to  perform  and  obey  as  any  of  his 
liegemen  alive,  and  that,  at  such  time  as  it  shall  please  our  blessed 
Creator  to  restore  his  most  noble  person  to  healthful  disposition, 
it  shall  like  you  so  to  declare  and  notify  to  his  good  grace."  To 
this  protestation  the  lords  answered  that,  for  his  and  their  dis- 
charge, an  act  of  Parliament  should  be  made  conformably  to 
that  enacted  in  the  king^s  infancy,  since  they  were  compelled 
by  an  equal  necessity  again  to  choose  and  name  a  protector  and 
defender.  And  to  the  Duke  of  York's  request  to  be  informed 
how  far  the  power  and  authority  of  his  charge  shovAd  e^V^Tvd., 
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they  replied  that  he  should  be  chief  of  the  king's  council,  and 
"  devised  therefore  to  the  said  duke  a  name  different  from  other 
counsellors,  not  the  name  of  tutor,  lieutenant,  governor,  nor  of 
regent,  nor  no  name  that  shall  import  authority  of  governance 
of  the  land ;  but  the  said  name  of  protector  and  defensor/'  and 
so  forth,  according  to  the  language  of  their  former  address  to 
the  Duke  of  Gloucester.  An  act  was  passed,  accordingly,  con- 
stituting the  Duke  of  York  protector  of  the  Church  and  king- 
dom, and  chief  counsellor  of  the  king,  during  the  latter's  pleas- 
ure, or  until  the  Prince  of  Wales  should  attain  years  of  discretion, 
on  whom  the  said  dignity  was  immediately  to  devolve.  The 
patronage  of  certain  spiritual  benefices  was  reserved  to  the  pro- 
tector according  to  the  precedent  of  the  king's  minority,  which 
Parliament  was  resolved  to  follow  in  every  particular.*"* 

It  may  be  conjectured,  by  the  provision  made  in  favour  of 
the  Prince  of  Wales,  then  only  two  years  old,  that  the  king's 
condition  was  supposed  to  be  beyond  hope  of  restoration.  But 
in  about  nine  months  he  recovered  sufficient  speech  and  recol- 
lection to  supersede  the  Duke  of  York's  protectorate.***  The 
succeeding  transactions  are  matter  of  familiar  though  not,  per- 
haps, very  perspicuous  history.  The  king  was  a  prisoner  in  his 
enemies'  hands  after  the  affair  at  St.  Albans,***  when  Parliament 
met  in  July,  1455.  In  this  session  little  was  done,  except  renew- 
ing the  strongest  oaths  of  allegiance  to  Henry  and  his  family. 
But  the  two  Houses  meeting  again  after  a  prorogation  to  No- 
vember 1 2th,  during  which  time  the  Duke  of  York  had  strength- 
ened his  party,  and  was  appointed  by  commission  the  king's  lieu- 
tenant to  open  the  Parliament,  a  proposition  was  made  by  the 
commons  that,  "  whereas  the  king  had  deputed  the  Duke  of 
York  as  his  commissioner  to  proceed  in  this  Parliament,  it  was 
thought  by  the  commons  that,  if  the  king  hereafter  could  not 
attend  to  the  protection  of  the  country,  an  able  person  should 
be  appointed  protector,  to  whom  they  might  have  recourse  for 
redress  of  injuries,  especially  as  great  disturbances  had  lately 
arisen  in  the  west  through  the  feuds  of  the  Earl  of  Devonshire 
and  Lord  Bonvile."  *'*    The  Archbishop  of  Canterbury  answered 


•»  "  Rot.  Pari.."  vol.  v.  p.  141. 

•»*  "  Paston  Letters,"  vol.  i,  p.  81.  The 
proofs  of  sound  mind  given  in  this  letter 
are  not  very  decisive,  but  the  wits  of 
sovereigns  are  never  weighed  in  golden 
scales. 

*'*This  may  seem  an  improper  appel- 
lation for  what  is  usally  termed  a  battle, 
wherein  5,000  men  are  said  to  have 
fallen.  But  I  rely  here  upon  my  faithful 
guide,  the  "  Paston  Letters,"  p.  100,  one 
of  which,  written  immediately  after  the 
engagement,  says  that  only  sixscore  were 
killed.  Surely  this  testimonv  outweighs 
a   thousand   ordinary   chroniclert.     And 


the  nature  of  the  action,  which  was  a 
sudden  attack  on  the  town  of  St.  Albans, 
without  any  pitched  combat,  renders  the 
larger  number  improbable.  Whetham- 
stede,  himself  abbot  of  St  Albans  at  the 
time,  makes  the  Duke  of  York's  army 
but  3,000  fighting  men  (p.  352).  This  ac- 
count of  the  trifling  loss  of  life  in  the 
battle  of  St  Albans  is  confirmed  by  a 
contemporary  letter,  published  in  the 
"  Archaeologia "  (xx,  519}.  The  whole 
number  of  the  slain  was  but  forty-eight, 
including,  however,  several  lords. 

***  See  some  account  of  these  in  "  Pat- 
ton  Letters,*'  vol.  i,  p.  114. 
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for  the  lords  that  they  would  take  into  consideration  what  the 
commons  had  suggested.  Two  days  afterward  the  latter  ap- 
peared again  with  a  request  conveyed  nearly  in  the  same  terms. 
Upon  their  leaving  the  chamber,  the  archbishop,  who  was  also 
chancellor,  moved  the  peers  to  answer  what  should  be  done  in 
respect  of  the  request  of  the  commons ;  adding  that  "  it  is  under- 
stood that  they  will  not  further  proceed  in  matters  of  Parlia- 
ment to  the  time  that  they  have  answer  to  their  desire  and  re- 
quest." This  naturally  ended  in  the  reappointment  of  the  Duke 
of  York  to  his  charge  of  protector.  The  commons,  indeed,  were 
determined  to  bear  no  delay.  As  if  ignorant  of  what  had  been 
resolved  in  consequence  of  their  second  request,  they  urged  it 
a  third  time,  on  the  next  day  of  meeting ;  and  received  for  answer 
that  "  the  king  our  said  sovereign  lord,  by  the  advice  and  assent 
of  his  lords  spiritual  and  temporal  being  in  this  present  Parlia- 
ment, had  named  and  desired  the  Duke  of  York  to  be  protector 
and  defensor  of  this  land."  It  is  worthy  of  notice  that  in  these 
words,  and  indeed  in  effect,  as  appears  by  the  whole  transaction, 
the  House  of  Peers  assumed  an  exclusive  right  of  choosing  the 
protector,  though,  in  the  act  passed  to  ratify  their  election,  the 
commons'  assent,  as  a  matter  of  course,  is  introduced.  The  last 
year's  precedent  was  followed  in  the  present  instance,  excepting 
a  remarkable  deviation :  instead  of  the  words  "  during  the  king's 
pleasure,"  the  duke  was  to  hold  his  office  "  until  he  should  be 
discharged  of  it  by  the  lords  in  Parliament."  ^'^ 

This  extraordinary  clause,  and  the  slight  allegations  on  which 
it  was  thought  fit  to  substitute  a  vicegerent  Tor  the  reigning 
monarch,  are  sufficient  to  prove,  even  if  the  common  historians 
were  silent,  that  whatever  passed  as  to  this  second  protectorate 
of  the  Duke  of  York  was  altogether  of  a  revolutionary  com- 
plexion. In  the  actual  circumstances  of  civil  bl6od  already  spilled 
and  the  king  in  captivity,  we  may  justly  wonder  that  so  much 
regard  was  shown  to  the  regular  forms  and  precedents  of  the 
constitution.  But  the  duke's  natural  moderation  will  account 
for  part  of  this,  and  the  temper  of  the  lords  for  much  more.  That 
assembly  appears  for  the  most  part  to  have  been  faithfully  at- 
tached to  the  house  of  Lancaster.  The  partisans  of  Richard  were 
found  in  the  commons  and  among  the  populace.  Several  months 
elapsed  after  the  victory  of  St.  Albans  before  an  attempt  was  thus 
made  to  set  aside  a. sovereign,  not  labouring,  so  far  as  we  know, 
under  any  more  notorious  infirmity  than  before.  It  then  origi- 
nated in  the  commons,  and  seems  to  have  received  but  an  un- 
willing consent  from  the  upper  House.  Even  in  constituting  the 
Duke  of  York  protector  over  the  head  of  Henry,  whom  all  men 
despaired  of  ever  seeing  in  a  state  to  face  the  dangers  of  such 

••» "  Rot.  P»rl.,"  vol.  V,  pp.  i&4-a90. 
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a  season,  the  lords  did  not  forget  the  rights  of  his  son.  By  this 
latter  instrument,  as  well  as  by  that  of  the  preceding  year,  the 
duke's  office  was  to  cease  upon  the  Prince  of  Wales  arriving  at 
the  age  of  discretion. 

But  what  had  long  been  propagated  in  secret  soon  became 
familiar  to  the  public  ear — ^that  the  Duke  of  York  laid  claim  to 
the  throne.  He  was  unquestionably  heir  general  of  the  royal 
line,  through  his  mother  Anne,  daughter  of  Roger  Mortimer, 
Earl  of  March,  son  of  Philippa,  daughter  of  Lionel,  Duke  of 
Clarence,  third  son  of  Edward  III.  Roger  Mortimer's  eldest  son, 
Edmund,  had  been  declared  heir  presumptive  by  Richard  II; 
but  his  infancy  during  the  revolution  that  placed  Henry  IV  on 
the  throne  had  caused  his  pretensions  to  be  passed  over  in  silence. 
The  new  king,  however,  was  induced  by  a  jealousy  natural  to 
his  situation  to  detain  the  Earl  of  March  in  custody.  Henry  V 
restored  his  liberty;  and,  though  he  had  certainly  connived  for 
a  while  at  the  conspiracy  planned  by  his  brother-in-law,  the  Earl 
of  Cambridge,  and  Lord  Scrope  of  Masham  to  place  the  crown 
on  his  head,  that  magnanimous  prince  gave  him  a  free  pardon, 
and  never  testified  any  displeasure.  The  present  Duke  of  York 
was  honoured  by  Henry  VI  with  the  highest  trusts  in  France 
and  Ireland,  such  as  Beaufort  and  Gloucester  could  never  have 
dreamed  of  conferring  on  him  if  his  title  to  the  crown  had  not 
been  reckoned  obsolete.  It  has  been  very  pertinently  remarked 
that  the  crime  perpetrated  by  Margaret  and  her  counsellors  in 
the  death  of  the  Duke  of  Gloucester  was  the  destruction  of  the 
house  of  Lancaster.*'®  From  this  time  the  Duke  of  York,  next 
heir  in  presumption  while  the  king  was  childless,  might  inno- 
cently contemplate  the  prospect  of  royalty ;  and  when  such  ideas 
had  long  been  passing  through  his  mind,  we  may  judge  how 
reluctantly  the  birth  of  Prince  Edward,  nine  years  after  Henry's 
marriage,  would  be  admitted  to  disturb  them.  The  queen's  ad- 
ministration unpopular,  careless  of  national  interests,  and  partial 
to  his  inveterate  enemy,  the  Duke  of  Somerset ;  •"  the  king 
incapable  of  exciting  fear  or  respect ;  himself  conscious  of  power- 
ful alliances  and  universal  favour — ^all  these  circumstances  com- 
bined could  hardly  fail  to  nourish  those  opinions  of  hereditary 
right  which  he  must  have  imbibed  from  his  infancy. 

The  Duke  of  York  preserved  through  the  critical  season  of 
rebellion  such  moderation  and  humanity  that  we  may  pardon 
him  that  bias  in  favour  of  his  own  pretensions  to  which  he  be- 
came himself  a  victim.  Margaret  perhaps,  by  her  sanguinary 
violence  in  the  Coventry  Parliament  of  1460,  where  the  duke 

•SSfP'-i?*   Mi°-  ^  ^r    ,        J.    ^  *"    unequivocal    testimony,    a    letter    of 

bcgmn  as  early  as  1449,  as  we  learn  from       i,  p.  afi.  '^"w". 


DUKE  OF  YORK'S  CLAIM  TO  THE  CROWN  725 

and  all  his  adherents  were  attainted,  left  him  not  the  choice  of 
remaining  a  subject  with  impunity.  But  with  us,  who  are  to 
weigh  these  ancient  factions  in  the  balance  of  wisdom  and  jus- 
tice, there  should  be  no  hesitation  in  deciding  that  the  house  of 
Lancaster  were  lawful  sovereigns  of  England.  I  am,  indeed, 
astonished  that  not  only  such  historians  as  Carte,  who  wrote 
undisguisedly  upon  a  Jacobite  system,  but  even  men  of  juster 
principles,  have  been  inadvertent  enough  to  mention  the  right 
of  the  house  of  York.  If  the  original  consent  of  the  nation,  if 
three  descents  of  the  crown,  if  repeated  acts  of  Parliament,  if 
oaths  of  allegiance  from  the  whole  kingdom,  and  more  particu- 
larly from  those  who  now  advanced  a  contrary  pretension,  if  un- 
disturbed, unquestioned  possession  during  sixty  years,  could  not 
secure  the  reigning  family  against  a  mere  defect  in  their  gene- 
alogy, when  were  the  people  to  expect  tranquility  ?  Sceptres  were 
committed,  and  governments  were  instituted,  for  public  protec- 
tion and  public  happiness,  not  certainly  for  the  benefit  of  rulers, 
or  for  the  security  of  particular  dynasties.  No  prejudice  has  less 
in  its  favour,  and  none  has  been  more  fatal  to  the  peace  of  man- 
kind, than  that  which  regards  a  nation  of  subjects  as  a  family's 
private  inheritance.  For,  as  this  opinion  induces  reigning  princes 
and  their  courtiers  to  look  on  the  people  as  made  only  to  obey 
them,  so,  when  the  tide  of  events  has  swept  them  from  their 
thrones,  it  begets  a  fond  hope  of  restoration,  a  sense  of  injury 
and  of  imprescriptible  rights,  which  give  the  show  of  justice 
to  fresh  disturbances  of  public  order,  and  rebellions  against 
established  authority.  Even  in  cases  of  unjust  conquest,  which 
are  far  stronger  than  any  domestic  revolution,  time  heals  the 
injury  of  wounded  independence,  the  forced  submission  to  a  vic- 
torious enemy  is  changed  into  spontaneous  allegiance  to  a  sov- 
ereign, and  the  laws  of  God  and  nature  enjoin  the  obedience  that 
is  challenged  by  reciprocal  benefits.  But  far  more  does  every 
national  government,  however  violent  in  its  origin,  become  legiti- 
mate, when  universally  obeyed  and  justly  exercised,  the  posses- 
sion drawing  after  it  the  right;  not  certainly  that  success  can 
alter  the  moral  character  of  actions,  or  privilege  usurpation 
before  the  tribunal  of  human  opinion,  or  in  the  pages  of  history, 
but  that  the  recognition  of  a  government  by  the  people  is  the 
binding  pledge  of  their  allegiance  so  long  as  its  corresponding 
duties  are  fulfilled.'*®  And  thus  the  law  of  England  has  been 
held  to  annex  the  subject's  fidelity  to  the  reigning  monarch, 
by  whatever  title  he  may  have  ascended  the  throne,  and  whoever 
else  may  be  its  claimant."'^    But  the  statute  of  eleventh  of  Henry 

•"  Upon  this  great  question  the  fourth  ••»  Hale's  "  Pleas  of  the  Crown,"  vol.  i, 

^Koorte  in   Sir   Michael  Foster's  "  Re>       pp.  61,  loi  (edit  1736). 
ports  "  ought  particularly  to  be  read. 
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VII,  c.  I,  has  furnished  an  unequivocal  commentary  upon  this 
principle,  when,  alluding  to  the  condemnations  and  forfeitures 
by  which  those  alternate  successes  of  the  white  and  red  roses 
had  almost  exhausted  the  noble  blood  of  England,  it  enacts 
that  "  no  man  for  doing  true  and  taithful  service  to  the  king 
for  the  time  being  be  convict  or  attaint  of  high  treason,  nor  of 
other  offences,  by  act  of  Parliament  or  otherwise." 

Though  all  classes  of  men  and  all  parts  of  England  were  di- 
vided into  factions  by  this  unhappy  contest,  yet  the  strength  of 
the  Yorkists  lay  in  London  and  the  neighbouring  counties,  and 
generally  among  the  middling  and  lower  people.  And  this  is 
what  might  naturally  be  expected.  For  notions  of  hereditary 
right  take  easy  hold  of  the  populace,  who  feel  an  honest  sympa- 
thy for  those  whom  they  consider  as  injured ;  while  men  of  noble 
birth  and  high  station  have  a  keener  sense  of  personal  duty  to 
their  sovereign,  and  of  the  baseness  of  deserting  their  allegiance. 
Notwithstanding  the  widespreading  influence  of  the  Nevils,  most 
of  the  nobility  were  well  affected  to  the  reigning  dynasty.  We 
have  seen  how  reluctantly  they  acquiesced  in  the  second  pro- 
tectorate of  the  Duke  of  York  after  the  battle  of  St.  Albans. 
Thirty-two  temporal  peers  took  an  oath  of  fealty  to  Henry  and 
his  issue  in  the  Coventry  Parliament  of  1460,  which  attainted  the 
Duke  of  York  and  the  Earls  of  Warwick  and  Salisbury.^'*  And 
in  the  memorable  circumstances  of  the  duke's  claim  personally 
made  in  Parliament,  it  seems  manifest  that  the  lords  complied 
not  only  with  hesitation  but  unwillingness,  and,  in  fact,  testified 
their  respect  and  duty  for  Henry  by  confirming  the  crown  to 
him  during  his  life.'"  The  rose  of  Lancaster  blushed  upon  the 
banners  of  the  Staffords,  the  Percies,  the  Veres,  the  Hollands, 
and  the  Courtneys.  All  these  illustrious  families  lay  crushed 
for  a  time  under  the  ruins  of  their  party.  But  the  course  of  for- 
tune, which  has  too  great  a  mastery  over  crowns  and  sceptres 
to  be  controlled  by  men's  affection,  invested  Edward  IV  with 
a  possession  which  the  general  consent  of  the  nation  both  sanc- 
tioned and  secured.  This  was  effected  in  no  slight  degree  by 
the  furious  spirit  of  Margaret,  who  began  a  system  of  extermina- 
tion by  acts  of  attainder  and  execution  of  prisoners  that  created 
abhorrence,  though  it  did  not  prevent  imitation.  And  the  bar- 
barities of  her  northern  army,  whom  she  led  toward  London 
after  the  battle  of  Wakefield,  lost  the  Lancastrian  cause  its  former 


k. 


•"  "  Rot.  Pari.,"  vol.  V,  p.  351. 

•^  Id.,  p.  375.  This  entry  m  the  roll 
IB  highly  interesting  and  important.  It 
ought  to  be  read  in  preference  to  any  of 
our  historians.  Hume,  who  drew  from 
mferior  sources,  is  not  altogether  accu- 
'•*5*  ^  ^**  °"*  remarkable  arcumstance, 
told  by  Hall  and  other  chroniclers,  that 
the  Duke  of  York  stood  by  the  throne, 


as  if  to  claim  it,  though  omitted  entirely 
m  the  roll,  is  confirmed  by  Whetham- 
stede.  abbot  of  St.  Albans,  who  was 
probably  then  present  (P.  484,  edit. 
Heame.)  This  shows  that  we  should 
only  doubt,  and  not  reject,  unless  upon 
real  grounds  of  suspicion,  the  asserttons 
of  secondary  writers. 
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friends,***  and  might  justly  convince  reflecting  men  that  it  were 
better  to  risk  the  chances  of  a  new  dynasty  than  trust  the  king- 
dom to  an  exasperated  faction. 

A  period  of  obscurity  and  confusion  ensues,  during  which 
we  have  as  little  insight  into  constitutional  as  general  history. 
There  are  no  contemporary  chroniclers  of  any  value,  and  the 
rolls  of  Parliament,  by  whose  light  we  have  hitherto  steered, 
become  mere  registers  of  private  bills,  or  of  petitions  relating 
to  commerce.  The  reign  of  Edward  IV  is  the  first  during  which 
no  statute  was  passed  for  the  redress  of  grievances  or  mainte- 
nance of  the  subject's  liberty.  Nor  is  there,  if  I  am  correct,  a 
single  petition  of  this  nature  upon  the  roll.  Whether  it  were 
that  the  commons  had  lost  too  much  of  their  ancient  courage  to 
present  any  remonstrances,  or  that  a  wilful  omission  has  vitiated 
the  record,  is  hard  to  determine;  but  we  certainly  must  not 
imagine  that  a  government  cemented  with  blood  poured  on  the 
scaffold,  as  well  as  in  the  field,  under  a  passionate  and  unprin- 
cipled sovereign,  would  afford  no  scope  for  the  just  animad- 
version of  Parliament.**'  The  reign  of  Edward  IV  was  a  reig^ 
of  terror.  One  half  of  the  noble  families  had  been  thinned  by 
proscription;  and  though  generally  restored  in  blood  by  the 
reversal  of  their  attainders — a  measure  certainly  deserving  of 
much  approbation — were  still  under  the  eyes  of  vigilant  and  in- 
veterate enemies.  The  opposite  faction  would  be  cautious  how 
they  resisted  a  king  of  their  own  creation,  while  the  hopes  of 
their  adversaries  were  only  dormant.  And  indeed,  without  rely- 
ing on  this  supposition,  it  is  commonly  seen  that,  when  tem- 
porary circumstances  have  given  a  king  the  means  of  acting 
in  disregard  of  his  subjects'  privileges,  it  is  a  very  difficult  under- 
taking for  them  to  recover  a  liberty  which  has  no  security  so 
effectual  as  habitual  possession. 

Besides  the  severe  proceedings  against  the  Lancastrian  party, 
which  might  be  extenuated  by  the  common  pretences,  retalia- 
tion of  similar  proscriptions,  security  for  the  actual  government, 
or  just  punishment  of  rebellion  against  a  legitimate  heir,  there 
are  several  reputed  instances  of  violence  and  barbarity  in  the 
reign  of  Edward  IV  which  have  not  such  plausible  excuses. 
Every  one  knows  the  common  stories  of  the  citizen  who  was 
attainted  for  treason  for  an  idle  speech  that  he  would  make  his 

•^The  abbey  of  St.  Albans  was 
Mripped  by  the  queen  and  her  army  after 
the  tecond  battle  fought  at  that  place,  Feb- 
mary  17,  1461 :  which  changed  Whetham- 
stede.  the  abbot  and  historiographer,  from 
t  Tiolent  Lancastrian  into  a  Yorkist.    His 


dange  of  party  is  quite  sudden,  and 
sarasmg  enough.  See,  too,  the  "  Paston 
Letters/'  vol-  >•  p-  aofi.  Yet  the  Paston 
imtly  were  originally  Lancastrian,  and 
ittumcd  to  that  side  in  1470. 


***  There  are  several  instances  of  vio- 
lence and  oppression  apparent  on  the 
rolls  during  this  reign,  but  not  proceed- 
ing from  the  crown.  One  of  a  reroaric- 
able  nature  (volume  v,  page  173)  was 
brought  forward  to  throw  an  odium  on 
the  Duke  of  Clarence,  who  had  been 
concerned  in  it.  Several  passages  indi- 
cate the  character  of  the  Duke  of  Glon* 
cester. 
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son  heir  to  the  crown,  the  house  where  he  dwelt ;  aind  of  Thomas 
Burdett,  who  wished  the  homs  of  his  stag  in  the  belly  of  him 
who  had  advised  the  king  to  shoot  it.  Of  the  former  I  can  assert 
nothing,  though  I  do  not  believe  it  to  be  accurately  reported. 
But  certainly  the  accusation  against  Burdett,  however  iniquitous, 
was  not  confined  to  these  frivolous  words ;  which,  indeed,  do  not 
appear  in  his  indictment,*''  or  in  a  passage  relative  to  his  con- 
viction in  the  roll  of  Parliament.  Burdett  was  a  servant  and 
friend  of  the  Duke  of  Clarence,  and  sacrificed  as  a  preliminary 
victim.  It  was  an  article  of  charge  against  Qarence  that  he 
had  attempted  to  persuade  the  people  that  "  Thomas  Burdett,  his 
servant,  which  was  lawfully  and  truly  attainted  of  treason,  was 
wrongfully  put  to  death."  '"^  There  could,  indeed,  be  no  more 
oppressive  usage  inflicted  upon  meaner  persons  than  this  at- 
tainder of  the  Duke  of  Qarence — ^an  act  for  which  a  brother 
could  not  be  pardoned  had  he  been  guilty,  and  which  deepens 
the  shadow  of  a  tyrannical  age  if,  as  it  seems,  his  offence  toward 
Edward  was  but  levity  and  rashness. 

But  whatever  acts  of  injustice  we  may  attribute,  from  author- 
ity or  conjecture,  to  Edward's  government,  it  was  very  far  from 
being  unpopular.  His  love  of  pleasure,  his  affability,  his  cour- 
age and  beauty,  gave  him  a  credit  with  his  subjects  which  he  had 
no  real  virtue  to  challenge.  This  restored  him  to  the  throne, 
even  against  the  prodigious  influence  of  Warwick,  and  com- 
pelled Henry  VH  to  treat  his  memory  with  respect,  and  ac- 
knowledge him  as  a  lawful  king.'**    The  latter  years  of  his  reign 


i 


•^  Sec  in  "  Cro.  Car.,"  120,  the  indict- 
ment  aniinst  Burdett  for  compassing  the 
kind's  death,  and  for  that  purpose  con- 
spiring with  Stacie  and  Blake  to  calculate 
his  nativity  and  his  son's,  ad  sciendum 
quando  iioem  rex  et  Edwardus  ejus  fili- 
us  morientur:  Also  for  the  same  end 
dispersing  divers  rhymes  and  ballads  de 
murmurationibus,  seditionibus  et  pro- 
ditoriis  excitationibus,  factas  et  fabrica- 
tas  apud  Holbourn,  to  the  intent  that 
the  people  might  withdraw  their  love 
from  the  king  and  desert  him,  ac  erga  ip- 
sum  regem  insurgerent,  et  guerram  erga 
ipsum  regem  levarent,  ad  finalem  ae> 
structionem  ipsorum  regis  ac  domini 
principis,  etc. 

••T  '*  Rot.  Pari.,  vol.  vi,  p.  193. 

•«  The  rolls  of  Henry  VII's  first  Par- 
liaraent  are  full  of  an  absurd  confusion 
in  thought  and  language,  which  is  ren- 
dered odious  by  the  purposes  to  which 
It  is  applied.  Both  Henry  VI  and  Ed- 
ward IV  are  considered  as  lawful  kings; 
except  in  one  insUnce,  where  Alan  Cot- 
terell,  petitioning  for  the  reversal  of  his 
attainder,  speaks  of  Edward,  "  late  called 
Edward  IV"  (vol.  iv.  p.  290).  But  this 
18  only  the  language  of  a  private  Lan- 
castrian. And  Henry  VI  passes  for  hav- 
ing been  king  during  his  short  restora- 
tiott  w  14^,  when  Edward  had  been  nine 


years  upon  the  throne.  For  the  Earl  of 
Oxford  is  said  to  have  been  attainted 
'*  for  the  true  allenance  and  service  he 
owed  and  did  to  Henry  VI.  at  Bamet 
field  and  otherwise "  (p.  281).  This 
might  be  reasonable  enough  on  the  true 
principle  that  allegiance  is  due  to  a  king 
de  facto;  if  indeed  we  could  determine 
who  was  the  king  de  facto  on  the  morn- 
ing of  the  battle  of  Bamet  But  this 
principle  was  not  fairly  recognised. 
Richard  III  is  always  called,  "  in  deed 
and  not  in  right  King  of  England."  Nor 
was  this  merely  founded  on  his  usurpa- 
tion as  against  his  nephew.  For  that 
unfortunate  boy  is  little  better  treated, 
and  in  the  act  of  resumption,  i  H.  VII. 
while  Edward  IV  is  styled  **  late  king," 
appears  onl;^  with  the  denomination  of 
"  Edward  his  son,  late  called  Edward 
V  "  (p.  336).  Who  then  was  king  after 
the  death  of  Edward  IV?  And  was  his 
son  really  illegitimate,  as  a  usurping 
uncle  pretendea?  Or-  did  the  crime  of 
Richard,  though  punished  in  him,  inure 
to  the  benefit  01  Henry?  These  were 
points  which,  like  the  fate  of  the  young 
princes  in  the  Tower,  he  chose  to  wrap 
in  discreet  silence.  But  the  first  question 
he  seems  to  have  answered  in  his  own 
favour.  For  Richard  himself,  Howard, 
Duke  of  Norfolk,  Lord  Level,  and  soma 
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were  passed  in  repose  at  home  after  scenes  of  unparalleled  con- 
vulsions, and  in  peace  abroad  after  more  than  a  century  of  ex- 
pensive warfare.  His  demands  of  subsidy  were  therefore  mod- 
erate, and  easily  defrayed  by  a  nation  which  was  making  rapid 
advances  toward  opulence.  According  to  Sir  John  Fortescue, 
nearly  one  fifth  of  the  whole  kingdom  had  come  to  the  king's 
hand  by  forfeiture  at  some  time  or  other  since  the  commencement 
of  his  reig^."'*  Many  indeed  of  these  lands  had  been  restored, 
and  others  lavished  away  in  grants,  but  the  surplus  revenue  must 
still  have  been  considerable. 

Edward  IV  was  the  first  who  practised  a  new  method  of 
taking  his  subjects'  money  without  consent  of  Parliament,  under 
the  plausible  name  of  benevolences.  These  came  in  place  of  the 
still  more  plausible  loans  of  former  monarchs,  and  were  prin- 
cipally levied  on  the  wealthy  traders.  Though  no  complaint 
appears  in  the  parliamentary  records  of  his  reig^,  which,  as  has 
been  observed,  complain  of  nothing,  the  illegality  was  undoubt- 
edly felt  and  resented.  In  the  remarkable  address  to  Richard 
by  that  tumultuary  meeting  which  invited  him  to  assume  the 
crown,  we  find,  among  general  assertions  of  the  state's  decay 
through  misgovernment,  the  following  strong  passage :  "  For 
certainly  we  be  determined  rather  to  aventure  and  committe  us 
to  the  perill  of  owre  lyfs  and  jopardie  of  deth,  than  to  lyve  in  such 
thraldome  and  bondage  as  we  have  lyved  long  tyme  heretofore, 
oppressed  and  injured  by  extortions  and  newe  impositions  ayenst 
the  lawes  of  God  and  man,  and  the  libertie,  old  policie,  and  lawes 
of  this  realme,  whereyn  every  Englishman  is  inherited."  '^^  Ac- 
cordingly, in  Richard  Ill's  only  Parliament  an  act  was  passed 
which,  after  reciting  in  the  strongest  terms  the  grievances  lately 
endured,  abrogates  and  annuls  forever  all  exactions  under  the 
name  of  benevolence.'^^  The  liberties  of  this  country  were  at 
least  not  directly  impaired  by  the  usurpation  of  Richard.  But 
from  an  act  so  deeply  tainted  with  moral  guilt,  as  well  as  so  vio- 
lent in  all  its  circumstances,  no  substantial  benefit  was  likelv  to 
spring.  Whatever  difficulty  there  may  be  in  deciding  upon  the 
fate  of  Richard's  nephews  after  they  were  immured  in  the  Tower, 
the  more  public  parts  of  the  transaction  bear  unequivocal  testi- 
mony to  his  ambitious  usurpation.'^*    It  would  therefore  be  for- 


otberSf  are  attainted  (p.  276)  for  *'  traiter- 
oas]y  intending,  compassing,  and  ira- 
irining  "  the  death  of  Henry;  of  course, 
Kfore  or  at  the  battle  of  Bosworth;  and 
vbfle  his  right,  unsupported  by  posses- 
non,  could  have  rested  only  on  an  hered- 
itary title  which  it  was  an  insult  to 
the  nation  to  prefer.  These  monstrous 
proceedings  explain  the  necessity  of  that 
coBserrative  statute  to  which  I  have  al- 
Kady  alluded,  which  passed  in  the  elev- 
CBth  year  of  his  reign,  and  afforded  as 
ttodi    security    for    men    following    the 

4S 


plain  line  of  rallsring  round  the  standard 
of  their  country  as  mere  law  can  offer. 
There  is  some  extraordinary  reasoning 
upon  this  act  in  Carte's  "  History  "  (vol. 
ii,  p.  844),  for  the  purpose  of  proving 
that  the  adherents  of  George  1 1  would 
not  be  protected  by  it  on  the  restoration 
of  the  true  blood. 

***  "  Difference  of  Absolute  and  Lim- 
ited Monarchy,'*  p.  83. 

«•  ••  Rot  Pari.."  vol.  vi.  p.  141. 

•"  1  R.  Ill,  c.  a. 

*"  The  long-debited  queiidon  «&  \.o  \Vi« 
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eign  to  the  purpose  of  this  chapter  to  dwell  upon  his  assumption 
of  the  regency,  or  upon  the  sort  of  election,  however  curious  and 
remarkable,  which  gave  a  pretended  authority  to  his  usurpation 
of  the  throne.  Neither  of  these  has  ever  been  alleged  by  any 
party  in  the  way  of  constitutional  precedent. 

At  this  epoch  I  terminate  these  inquiries  into  the  English 
constitution ;  a  sketch  very  imperfect,  I  fear,  and  unsatisfactory, 
but  which  may  at  least  answer  the  purpose  of  fixing  the  reader's 
attention  on  the  principal  objects,  and  of  guiding  him  to  the 
purest  fountains  of  constitutional  knowledge.  From  the  acces- 
sion of  the  house  of  Tudor  a  new  period  is  to  be  dated  in  our 
history,  far  more  prosperous  in  the  diffusion  of  opulence  and  the 
preservation  of  general  order  than  the  preceding,  but  less  dis- 
tinguished by  the  spirit  of  freedom  and  jealousy  of  tyrannical 
power.  We  have  seen,  through  the  twilight  of  our  Anglo-Saxon 
records,  a  form  of  civil  policy  established  by  our  ancestors, 
marked,  like  the  kindred  governments  of  the  Continent,  with 
aboriginal  Teutonic  features;  barbarous  indeed,  and  insufficient 
for  the  great  ends  of  society,  but  capable  and  worthy  of  the  im- 
provement it  has  received,  because  actuated  by  a  sound  and  vital 
spirit,  the  love  of  freedom  and  of  justice.  From  these  principles 
arose  that  venerable  institution,  which  none  but  a  free  and  simple 
people  could  have  conceived,  trial  by  peers — an  institution  com- 
mon in  some  degree  to  other  nations,  but  which,  more  widely 
extended,  more  strictly  retained,  and  better  modified  among 
ourselves,  has  become  perhaps  the  first,  certainly  among  the  first, 
of  our  securities  against  arbitrary  government.  We  have  seen 
a  foreign  conqueror  and  his  descendants  trample  almost  alike 
upon  the  prostrate  nation  and  upon  those  who  had  been  compan- 
ions of  their  victory,  introduce  the  servitudes  of  feudal  law  with 
more  than  their  usual  rigour,  and  establish  a  large  revenue  by 
continual  precedents  upon  a  system  of  universal  and  prescriptive 
extortion.  But  the  Norman  and  English  races,  each  unfit  to  en- 
dure oppression,  forgetting  their  animosities  in  a  common  in- 
terest, enforce  by  arms  the  concession  of  a  great  charter  of  lib- 
erties. Privileges  wrested  from  one  faithless  monarch  are  pre- 
served with  continual  vigilance  against  the  machinations  of 
another ;  the  rights  of  the  people  become  more  precise,  and  their 
spirit  more  magnanimous,  during  the  long  reign  of  Henry  III. 
With  greater  ambition  and  greater  abilities  than  his  father,  Ed- 
ward I  attempts  in  vain  to  govern  in  an  arbitrary  manner,  and 
has  the  mortification  of  seeing  his  prerogative  fettered  by  still 

murder  of  Edward  and  his  brother  seems  Lainff,  who  maintain  that  the  Duke  of 
to  me  more  probably  solved  on  the  com-  York,  at  least,  was  in  some  way  released 
mon  supposition  that  it  was  really  per-  from  the  Tower,  and  reappeared  as  Per- 
petrated bv  the  orders  of  Richard,  than  kin  Warbeck.  But  a  very  strong  convic- 
OB  that  of  Walpole,  Carte,   Henry,  and  tion  either  way  is  not  readily  attainable 
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more  important  limitations.  The  great  council  of  the  nation 
is  opened  to  the  representatives  of  the  commons.  They  proceed 
by  slow  and  cautious  steps  to  remonstrate  against  public  griev- 
ances, to  check  the  abuses  of  administration,  and  sometimes  to 
chastise  public  delinquency  in  the  officers  of  the  crown.  A  num- 
ber of  remedial  provisions  are  added  to  the  statutes ;  every  Eng- 
lishman learns  to  remember  that  he  is  the  citizen  of  a  free  state, 
and  to  claim  the  common  law  as  his  birthright,  even  though  the 
violence  of  power  should  interrupt  its  enjoyment.  It  were  a 
strange  misrepresentation  of  history  to  assert  that  the  consti- 
tution had  attained  anything  like  a  perfect  state  in  the  fifteenth 
century ;  but  I  know  not  whether  there  are  any  essential  privileges 
of  our  countrymen,  any  fundamental  securities  against  arbitrary 
power,  so  far  as  they  depend  upon  positive  institution,  which 
may  not  be  traced  to  the  time  when  the  house  of  Plantagenet 
filled  the  English  throne. 


CHAPTER  IX  ^ 

STATE   OF   SOCIETY    IN    EUROPE   DURING   THE   MIDDLE   A< 

Introductioii—Decline  of  literature  in  the  Utter  period  of  the  Roman  Emp; 
causes — Corruption  of  the  Loitin  lanffuage—Means  by  which  it  was  elf 
Formation  of  new  languages— General  ignorance  of  the  dark  ages — Scar 
books— Causes  that  prevented  the  total  extinction  of  learning— Prevale 
superstition  and  fanaticism — General  corruption  of  religion — Monasteries- 
effects— Pilgrimages— Love  of  field  sports— State  of  agriculture— Of  intern 
foreign  trade  down  to  the  end  of  the  eleventh  century — Improvement  of  ! 
dated  from  that  age — Progress  of  commercial  improvement  in  Germany,  Fl 
and  England— In  the  north  of  Europe — In  the  countries  upon  the  Mediter 
Sea— Maritime  laws— Usury— Banking  companies— JProgress  of  refinement  ii 
ners — Domestic  architecture— Ecclesiastical  architecture — State  of  agricult 
England— Value  of  money— Improvement  of  the  moral  character  of  socie 
causes— Police— Chan|[es  m  religious  opinion— Various  sects — Chivalry — Its 
ress,  character,  and  influence — Causes  of  the  intellectual  improvement  of 
pean  society— i.  The  study  of  civil  law— 2.  Institution  of  universities- 
celebrity— Scholastic  philosophy— 3.  Cultivation  of  modem  languages— Pre 
poets— Norman  poets— French  prose  writers— Italian— Early  poets  in  thi 
guage— Dante— Petrarch— Enpflish  language—Its  progress— Chaucer— 4.  Revi 
classical  learning— Latin  writers  of  the  twelfth  century— Literature  of  th< 
teenth  century— Greek  literature — Its  restoration  in  Italy— Invention  of  print 

IT  has  been  the  object  of  every  preceding  chapter  of  this  ^ 
either  to  trace  the  civil  revolutions  of  states  during  the  p< 
of  the  middle  ages,  or  to  investigate,  with  rather  more  m 
attention,  their  political  institutions.  There  remains  a  1 
tract  to  be  explored,  if  we  would  complete  the  circle  of  histc 
information,  and  give  to  our  knowledge  that  copiousness 
clear  perception  which  arise  from  comprehending  a  subject  u 
numerous  relations.  The  philosophy  of  history  embracej 
more  than  the  wars  and  treaties,  the  factions  and  cabals  of  < 
mon  political  narration;  it  extends  to  whatever  illustrates 
character  of  the  human  species  in  a  particular  period,  to 
reasonings  and  sentiments,  their  arts  and  industry.  Nor  is 
comprehensive  survey  merely  interesting  to  the  speculative 
losopher;  without  it  the  statesman  would  form  very  erron 
estimates  of  events,  and  find  himself  constantly  misled  in 

*The  subject  of  the  present  chapter.  erature  in  the  Fifteenth,   Sixteentl 

so  far  as  it  relates  to  the  condition  of  Seventeenth  Centuries."   Some  thin 

literature  in  the  middle  ages,  has  been  be    found    in    it    more    exactly    : 

again  treated  by  me  in  the  first  and  sec-  others      newly      supplied      from 

ond  chapters  of  a  work,  published  in  i8^,  sources. 
the  "Introduction  to  the  History  of  Lit- 

•J3» 


INTRODUCTION  733 

analogicsd  application  of  them  to  present  circumstances.  Nor 
is  it  an  uncommon  source  of  error  to  neglect  the  general  signs 
of  the  times,  and  to  deduce  a  prognostic  from  some  partial  coin- 
cidence with  past  events,  where  a  more  enlarged  comparison 
of  all  the  facts  that  ought  to  enter  into  the  combination  would 
destroy  the  whole  parallel.  The  philosophical  student,  however, 
will  not  follow  the  antiquary  into  his  minute  details ;  and  though 
it  is  hard  to  say  what  may  not  supply  matter  for  a  reflecting 
mind,  there  is  always  some  danger  of  losing  sight  of  grand  ob- 
jects in  historical  disquisition  by  too  laborious  a  research  into 
trifles.  I  may  possibly  be  thought  to  furnish,  in  some  instances, 
an  example  of  the  error  I  condemn.  But  in  the  choice  and  dis- 
position of  topics  to  which  the  present  chapter  relates,  some 
have  been  omitted  on  account  of  their  comparative  insignificance, 
and  others  on  account  of  their  want  of  connection  with  the  lead- 
ing subject.  Even  of  those  treated  I  can  only  undertake  to  give 
a  transient  view ;  and  must  bespeak  the  reader's  candour  to  re- 
member that  passages  which,  separately  taken,  may  often  appear 
superficial,  are  but  parts  of  the  context  of  a  single  chapter,  as  the 
chapter  itself  is  of  an  entire  work. 

The  middle  ages,  according  to  the  division  I  have  adopted, 
comprise  about  one  thousand  years,  from  the  invasion  of  France 
by  Clovis  to  that  of  Naples  by  Charles  VIII.  This  period,  con- 
sidered as  to  the  state  of  society,  has  been  esteemed  dark  through 
ignorance,  and  barbarous  through  poverty  and  want  of  refine- 
ment. And  although  this  character  is  much  less  applicable  to 
the  last  two  centuries  of  the  period  than  to  those  which  preceded 
its  commencement,  yet  we  can  not  expect  to  feel,  in  respect  of 
ages  at  best  imperfectly  civilized  and  slowly  progressive,  that 
interest  which  attends  a  more  perfect  development  of  human 
capacities,  and  more  brilliant  advances  in  improvement.  The 
first  moiety,  indeed,  of  these  ten  ages  is  almost  absolutely  barren, 
and  presents  little  but  a  catalogue  of  evils.  The  subversion  of 
the  Roman  Empire,  and  devastation  of  its  provinces,  by  bar- 
barous nations,  either  immediately  preceded,  or  were  coincident 
with  the  commencement  of  the  middle  period.  We  begin  in 
darkness  and  calamity;  and  though  the  shadows  grow  fainter 
as  we  advance,  yet  we  are  to  break  off  our  pursuit  as  the  morn- 
ing breathes  upon  us,  and  the  twilight  reddens  into  the  lustre 
of  day. 

No  circumstance  is  so  prominent  on  the  first  survey  of  soci- 
ety during  the  earlier  centuries  of  this  period  as  the  depth  of 
ignorance  in  which  it  was  immersed ;  and  as  from  this,  more  than 
any  single  cause,  the  moral  and  social  evils  which  those  ages 
experience  appear  to  have  been  derived  and  perpetuated,  it  de- 
serves to  occupy  the  first  place  in  the  arrangement  oi  Out  ^Tt%^x& 


734  HALLAM'S  MIDDLE  AGES 

subject.  We  must  not  altogether  ascribe  the  ruin  of  literature 
to  the  barbarian  destroyers  of  the  Roman  Empire.  So  gradual, 
and,  apparently,  so  irretrievable  a  decay  had  long  before  spread 
over  all  liberal  studies  that  it  is  impossible  to  pronounce  whether 
they  would  not  have  been  almost  equally  extinguished  if  the 
august  throne  of  the  Caesars  had  been  left  to  moulder  by  its  in- 
trinsic weakness.  Under  the  paternal  sovereignty  of  Marcus 
Aurelius  the  approaching  declension  of  learning  might  be  scarce- 
ly perceptible  to  an  incurious  observer.  There  was  much,  indeed, 
to  distinguish  his  times  from  those  of  Augustus;  much  lost  in 
originality  of  genius,  in  correctness  of  taste,  in  the  masterly  con- 
ception and  consummate  finish  of  art,  in  purity  of  the  Latin, 
and  even  of  the  Greek  language.  But  there  were  men  who  made 
the  age  famous,  grave  lawyers,  judicious  historians,  wise  philoso- 
phers ;  the  name  of  learning  was  honourable,  its  professors  were 
encouraged ;  and  along  the  vast  surface  of  the  Roman  Empire 
there  was  perhaps  a  greater  number  whose  mind%  were  cultivated 
by  intellectual  discipline  than  under  the  more  brilliant  reign  of 
the  first  emperor. 

It  is  not,  I  think,  very  easy  to  give  a  perfectly  satisfactory 
solution  of  the  rapid  downfall  of  literature  between  the  ages  of 
Antoninus  and  of  Diocletian.  Perhaps  the  prosperous  condition 
of  the  empire  from  Trajan  to  Marcus  Aurelius,  and  the  patronage 
which  those  good  princes  bestowed  on  letters,  gave  an  artificial 
health  to  them  for  a  moment,  and  suspended  the  operation  of  a 
disease  which  had  already  begun  to  undermine  their  vigour. 
Perhaps  the  intellectual  energies  of  mankind  can  never  remain 
stationary ;  and  a  nation  that  ceases  to  produce  original  and  in- 
ventive minds,  bom  to  advance  the  landmarks  of  knowledge  or 
skill,  will  recede  from  step  to  step,  till  it  loses  even  the  secondary 
merits  of  imitation  and  industry.  During  the  third  century  not 
only  were  there  no  great  writers,  but  even  few  names  of  indif- 
ferent writers  have  been  recovered  by  the  diligence  of  modem 
inquiry.*  Law  neglected,  philosophy  perverted  till  it  became 
contemptible,  history  nearly  silent,  the  Latin  tongue  growing 
rapidly  barbarous,  poetry  rarely  and  feebly  attempted,  art  more 
and  more  vitiated;  such  were  the  symptoms  by  which  the  age 
previous  to  Constantine  announced  the  decline  of  the  human 
intellect.  If  we  can  not  fully  account  for  this  unhappy  change, 
as  I  have  observed,  we  must,  however,  assign  much  weight  to 
the  degradation  of  Rome  and  Italy  in  the  system  of  Severus  and 
his  successors,  to  the  admission  of  barbarians  into  the  military 
and  even  civil  dignities  of  the  empire,  to  the  discouraging  influ- 

' The  authors  of  "Histoire  Litt^raire  de  authority;    two    of   whom    are   now   lost 

la  France,"  tome  i,  can  only  find  three  In    the    preceding    century    the    number 

writers  of  Gaul,  no  inconsiderable  part  of  was  considerably  greater, 
tbe  Romsm  Empire,  mentioned  upon  any 
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ence  of  provincial  and  illiterate  sovereigns,  and  to  the  calamities 
which  followed  for  half  a  century  the  first  invasion  of  the  Goths 
and  the  defeat  of  Decius.  To  this  sickly  condition  of  literature 
the  fourth  century  supplied  no  permanent  remedy.  If  under  the 
house  of  Constantine  the  Roman  world  suffered  rather  less  from 
civil  warfare  or  barbarous  invasions  than  in  the  preceding  age» 
yet  every  other  cause  of  decline  just  enumerated  prevailed  with 
aggravated  force;  and  the  fourth  century  set  in  storms,  suffi- 
ciently destructive  in  themselves,  and  ominous  of  those  calami- 
ties which  humbled  the  majesty  of  Rome  at  the  commencement 
of  the  ensuing  period,  and  overwhelmed  the  Western  Empire 
in  absolute  and  final  ruin  before  its  termination. 

The  diffusion  of  literature  is  perfectly  distinguishable  from 
its  advancement;  and  whatever  obscurity  we  may  find  in  ex- 
plaining the  variations  of  the  one,  there  are  a  few  simple  causes 
which  seem  to  account  for  the  other.  Knowledge  will  be  spread  ' 
over  the  surface  of  a  nation  in  proportion  to  the  facilities  of  edu- 
cation ;  to  the  free  circulation  of  books ;  to  the  emoluments  and 
distinctions  which  literary  attainments  are  found  to  produce; 
and  still  more  to  the  reward  which  they  meet  in  the  general  re- 
spect and  applause  of  society.  This  cheering  incitement,  the 
genial  sunshine  of  approbation,  has  at  all  times  promoted  the 
cultivation  of  literature  in  small  republics  rather  than  large  em- 
pires, and  in  cities  compared  with  the  country.  If  these  are  the 
sources  which  nourish  literature,  we  should  naturally  expect  that 
they  must  have  become  scanty  or  dry  when  learning  languishes 
or  expires.  Accordingly,  in  the  later  ages  of  the  Roman  Empire 
a  general  indifference  toward  the  cultivation  of  letters  became 
the  characteristic  of  its  inhabitants.  Laws  were  indeed  enacted 
by  Constantine,  Julian,  Theodosius,  and  other  emperors,  for  the 
encouragement  of  learned  men  and  the  promotion  of  liberal  edu- 
cation. But  these  laws,  which  would  not  perhaps  have  been 
thought  necessary  in  better  times,  were  unavaiUng  to  counteract 
the  lethargy  of  ignorance  in  which  even  the  native  citizens  of  the 
empire  were  contented  to  repose.  This  alienation  of  men  from 
their  national  literature  may  doubtless  be  imputed  in  some  meas- 
ure to  its  own  demerits.  A  jargon  of  mystical  philosophy,  half 
fanaticism  and  half  imposture,  a  barren  and  inflated  eloquence, 
a  frivolous  philology,  were  not  among  those  charms  of  wisdom 
by  which  man  is  to  be  diverted  from  pleasure  or  aroused  from 
indolence. 

In  this  temper  of  the  public  mind  there  was  little  probability 
that  new  compositions  of  excellence  would  be  produced,  and 
much  doubt  whether  the  old  would  be  preserved.  Since  the 
invention  of  printing,  the  absolute  extinction  of  any  considerable 
work  seems  a  danger  too  improbable  for  appreheuslow.    TVi*^ 
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press  pours  forth  in  a  few  days  a  thousand  volumes,  which,  scat- 
tered like  seeds  in  the  air  over  the  republic  of  Europe,  could 
hardly  be  destroyed  without  the  extirpation  of  its  inhabitants. 
But  in  the  times  of  antiquity  manuscripts  were  copied  with  cost, 
labour,  and  delay ;  and  if  the  diffusion  of  knowledge  be  measured 
by  the  multiplication  of  books,  no  unfair  standard,  the  most 
golden  ages  of  ancient  learning  cotdd  never  bear  the  least  com- 
parison with  the  last  three  centuries.  The  destruction  of  a  few 
libraries  by  accidental  fire,  the  desolation  of  a  few  provinces  by 
unsparing  and  illiterate  barbarians,  might  annihilate  every  vestige 
of  an  author,  or  leave  a  few  scattered  copies,  which,  from  the 
public  indifference,  there  was  no  inducement  to  miiltiply,  ex- 
posed to  similar  casualties  in  succeeding  times. 

We  are  warranted  by  good  authorities  to  assign  as  a  collat- 
eral cause  of  this  irretrievable  revolution  the  neglect  of  heathen 
•literature  by  the  Christian  Church.  I  am  not  versed  enough 
in  ecclesiastical  writers  to  estimate  the  degree  of  this  neglect, 
nor  am  I  disposed  to  deny  that  the  mischief  was  beyond  recovery 
before  the  accession  of  Constantine.  From  the  primitive  ages, 
however,  it  seems  that  a  dislike  of  pagan  learning  was  pretty  gen- 
eral among  Christians.  Many  of  the  fathers  undoubtedly  were 
accomplished  in  liberal  studies,  and  we  are  indebted  to  them  for 
valuable  fragments  of  authors  whom  we  have  lost.  But  the  liter- 
ary character  of  the  Church  is  not  to  be  measured  by  that  of  its 
more  illustrious  leaders.  Proscribed  and  persecuted,  the  early 
Christians  had  not  perhaps  access  to  the  public  schools,  nor  in- 
clination to  studies  which  seemed,  very  excusably,  uncongenial 
to  the  character  of  their  profession.  Their  prejudices,  however, 
survived  the  establishment  of  Christianity.  The  fourth  Council 
of  Carthage  in  398  prohibited  the  reading  of  secular  books  by 
bishops.  Jerome  plainly  condemns  the  study  of  them  except 
for  pious  ends.  AH  physical  science  especially  was  held  in 
avowed  contempt,  as  inconsistent  with  revealed  truths.  Nor  do 
there  appear  to  have  been  any  canons  made  in  favour  of  learn- 
ing, or  any  restriction  on  the  ordination  of  persons  absolutely 
illiterate.'  There  was  indeed  abundance  of  what  is  called  theo- 
logical learning  displayed  in  the  controversies  of  the  fourth  and 
fifth  centuries ;  and  those  who  admire  such  disputations  may  con- 
sider the  principal  champions  in  them  as  contributing  to  the 
glory,  or  at  least  retarding  the  decline,  of  literature.  But  I  be- 
lieve rather  that  polemical  disputes  will  be  found  not  only  to 
corrupt  the  genuine  spirit  of  religion,  but  to  degrade  and  con- 
tract the  faculties.    What  keenness  and  subtlety  these  may  some- 

•  Mosheim,    Cent.    ^      Tiraboschi    en-  bishops  in  the  general  councils  of  Ephe- 

deavours  to  elevate  higher  the  learning  of  sus  and  Chalcedon  could  not  write  their 

Uie  ^  early    Christiana,    tome    ii,    p.    328.  names.    ("  Remarks  on  Ecdesiast.  Hist." 

Jortin,  howerer,  aascrta  that  many  of  the  vol.  ii,  p.  417.) 
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times  acquire  by  such  exercise  is  more  like  that  worldly  shrewd- 
ness we  see  in  men  whose  trade  it  is  to  outwit  their  neighbours 
than  the  clear  and  calm  discrimination  of  philosophy.  Howqver 
this  may  be,  it  can  not  be  doubted  that  the  controversies  agitated 
in  the  Church  during  these  two  centuries  must  have  diverted 
studious  minds  from  profane  literature,  and  narrowed  more  and 
more  the  circle  of  that  knowledge  which  they  were  desirous  to 
attain. 

The  torrent  of  irrational  superstitions  which  carried  all  before 
it  in  the  fifth  century,  and  the  progress  of  ascetic  enthusiasm, 
had  an  influence  still  more  decidedly  inimical  to  learning.  I  can 
not  indeed  conceive  any  state  of  society  more  adverse  to  the 
intellectual  improvement  of  mankind  than  one  which  admitted 
of  no  middle  line  between  gross  dissoluteness  and  fanatical  morti- 
fication. An  equable  tone  of  public  morals,  social  and  humane, 
verging  neither  to  voluptuousness  nor  austerity,  seems  the  most 
adapted  to  genius,  or  at  least  to  letters,  as  it  is  to  individual 
comfort  and  national  prosperity.  After  the  introduction  of  monk- 
ery and  its  unsocial  theory  of  duties,  the  serious  and  reflecting 
part  of  mankind,  on  whom  science  most  relies,  were  turned  to 
habits  which,  in  the  most  favourable  view,  could  not  quicken  the 
intellectual  energies ;  and  it  might  be  a  difficult  question  whether 
the  cultivators  and  admirers  of  useful  literature  were  less  likely 
to  be  found  among  the  profligate  citizens  of  Rome  and  their 
barbarian  conquerors  or  the  melancholy  recluses  of  the  wilder- 
ness. 

Such,  therefore,  was  the  state  of  learning  before  the  subver- 
sion of  the  Western  Empire.  And  we  may  form  some  notion 
how  little  probability  there  was  of  its  producing  any  excellent 
fruits,  even  if  that  revolution  had  never  occurred,  by  considering 
what  took  place  in  Greece  during  the  subsequent  ages;  where, 
although  there  was  some  attention  shown  to  preserve  the  best 
monuments  of  antiquity,  and  diligence  in  compiling  from  them, 
yet  no  one  original  writer  of  any  superior  merit  arose,  and  learn- 
ing, though  plunged  but  for  a  short  period  into  mere  darkness, 
may  be  said  to  have  languished  in  a  middle  region  of  twilight 
for  the  greater  part  of  a  thousand  years. 

But  not  to  delay  ourselves  in  this  speculation,  the  final  set- 
tlement of  barbarous  nations  in  Gaul,  Spain,  and  Italy  consum- 
mated the  ruin  of  literature.  Their  first  irruptions  were  uniformly 
attended  with  devastation ;  and  if  some  of  the  Gothic  kings,  after 
their  establishment,  proved  humane  and  civilized  sovereigns,  yet 
the  nation  gloried  in  its  original  rudeness,  and  viewed  with  no 
unreasonable  disdain  arts  which  had  neither  preserved  their  cul- 
tivators from  corruption  nor  raised  them  from  servitude.  The- 
odoric,  the  most  famous  of  the  Ostrogoth  Kings  ol  \\a\^ ,  ^o>a5A 
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not  write  his  name,  and  is  said  to  have  restrained  his  country- 
men from  attending  those  schools  of  learning  by  which  he,  or 
rather  perhaps  his  minister  Cassiodorus,  endeavoured  to  revive 
the  studies  of  his  Italian  subjects.  Scarcely  one  of  the  barbarians, 
so  long  as  they  continued  unconfused  with  the  native  inhabit- 
ants, acquired  the  slightest  tincture  of  letters;  and  the  praise 
of  equal  ignorance  was  soon  aspired  to  and  attained  by  the  entire 
mass  of  the  Roman  laity.  They,  however,  could  hardly  have 
divested  themselves  so  completely  of  all  acquaintance  with  even 
the  elements  of  learning  if  the  language  in  which  books  were 
written  had  not  ceased  to  be  their  natural  dialect.  This  remark- 
able change  in  the  speech  of  France,  Spain,  and  Italy  is  most 
intimately  connected  with  the  extinction  of  learning,  and  there 
is  enough  of  obscurity  as  well  as  of  interest  in  the  subject  to  de- 
serve some  discussion. 

It  is  obvious,  on  the  most  cursory  view  of  the  French  and 
Spanish  languages,  that  they,  as  well  as  the  Italian,  are  derived 
from  one  common  source,  the  Latin.  That  must,  therefore,  have 
been  at  some  period,  and  certainly  not  since  the  establishment 
of  the  barbarous  nations  in  Spain  and  Gaul,  substituted  in  ordi- 
nary use  for  the  original  dialects  of  those  countries  which  are 
generally  supposed  to  have  been  Celtic,  not  essentially  differing 
from  those  which  are  spoken  in  Wales  and  Ireland.  Rome,  says 
Augustine,  imposed  not  only  her  yoke,  but  her  language,  upon 
conquered  nations.  The  success  of  such  an  attempt  is  indeed 
very  remarkable.  Though  it  is  the  natural  effect  of  conquest, 
or  even  of  commercial  intercourse,  to  ingraft  fresh  words  and 
foreign  idioms  on  the  stock  of  the  original  language,  yet  the 
entire  disuse  of  the  latter,  and  adoption  of  one  radically  differ- 
ent, scarcely  takes  place  in  the  lapse  of  a  far  longer  period  than 
that  of  the  Roman  dominion  in  Gaul.  Thus,  in  part  of  Brittany 
the  people  speak  a  language  which  has  perhaps  sustained  no 
essential  alteration  from  the  revolution  of  two  thousand  years; 
and  we  know  how  steadily  another  Celtic  dialect  has  kept  its 
ground  in  Wales,  notwithstanding  English  laws  and  government, 
and  the  long  line  of  contiguous  frontier  which  brings  the  natives 
of  that  principality  into  contact  with  Englishmen.  Nor  did  the 
Romans  ever  establish  their  language  (I  know  not  whether  they 
wished  to  do  so)  in  this  island,  as  we  perceive  by  that  stubborn 
British  tongue  which  has  survived  two  conquests.* 


*  Gibbon  roundly  asserts  that  "  the 
language  of  Virgil  and  Cicero,  though 
with  some  inevitable  mixture  of  corrup- 
tion, was  so  universally  adopted  in 
Africa,  Spain,  Gaul,  Great  Britain,  and  Pan- 
nonia,.  that  the  faint  traces  of  the  Punic 
or  Celtic  idioms  were  preserved  only  in 
the  mountains  or  among  the  peasants." 
("Decline  and  Fall/'  vol.  i.  p.  60,  8vo 


edit.)  For  Britain  he  quotes  Tadtus's 
'*  Life  of  Agricola  "  as  his  voucher.  But 
the  only  passage  in  this  work  that  gives 
the  least  colour  to  Gibbon's  assertion  is 
one  in  which  Agricola  is  said  to  have  en- 
couraged the  children  of  British  chief- 
tains  to  acquire  a  taste  for  liberal  studies, 
and  to  have  succeeded  so  much  bv  ju- 
dicious commendation  of  their  abiuttes. 
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In  Gaul  and  in  Spain,  however,  they  did  succeed,  as  the 
present  state  of  the  French  and  peninsular  languages  renders 
undeniable,  though  by  gradual  changes,  and  not,  as  the  Bene- 
dictine authors  of  the  "  Pistoire  Litteraire  de  la  France  "  seem 
to  imagine,  by  a  sudden  and  arbitrary  innovation.'  This  is  nei- 
ther possible  in  itself,  nor  agreeable  to  the  testimony  of  Irenaeus, 
Bishop  of  Lyons,  at  the  end  of  the  second  century,  who  laments 
the  necessity  of  learning  Celtic*  But  although  the  inhabitants 
of  these  provinces  came  at  length  to  make  use  of  Latin  so  com- 
pletely as  their  mother-tongue  that  few  vestiges  of  their  original 
Celtic  could  perhaps  be  discovered  in  their  common  speech,  it 
does  not  follow  that  they  spoke  with  the  pure  pronunciation 
of  Italians,  far  less  with  that  conformity  to  the  written  sounds 
which  we  assume  to  be  essential  to  the  expression  of  Latin  words. 

It  appears  to  be  taken  for  granted  that  the  Romans  pro- 
nounced their  language  as  we  do  at  present,  so  far  at  least  as  the 
enunciation  of  all.  the  consonants,  however  we  may  admit  our 
deviations  from  the  classical  standard  in  propriety  of  sounds  and 
in  measure  of  time.  Yet  the  example  of  our  own  language  and 
of  French  might  show  us  that  orthography  may  become  a  very 
inadequate  representative  of  pronunciation.  It  is  indeed  capable 
of  proof  that  in  the  purest  ages  of  Latinity  some  variation  ex- 
isted between  these  two.  Those  numerous  changes  in  spelling 
which  distinguish  the  same  words  in  the  poetry  of  Ennius  and 
of  Virgil  are  best  explained  by  the  supposition  of  their  being 
accommodated  to  the  current  pronunciation.  Harsh  combi- 
nations of  letters,  softened  down  through  delicacy  of  ear  or  ra- 
pidity of  utterance,  gradually  lost  their  place  in  the  written 
language.  Thus  exfregit  and  adrogavit  assumed  a  form  repre- 
senting their  more  liquid  sound ;  and  auctor  was  latterly  spelled 
autor,  which  has  been  followed  in  French  and  Italian.  Autor 
was  probably  so  pronounced  at  all  times ;  and  the  orthography 
was  afterward  corrected  or  corrupted,  whichever  we  please  to 
say,  according  to  the  sound.  We  have  the  best  authority  to 
assert  that  the  final  tn  was  very  faintly  pronounced,  rather  it 
seems  as  a  rest  and  short  interval  between  two  syllables  than 
an  articulate  letter;  nor,  indeed,  can  we  conceive  upon  what 
other  ground  it  was  subject  to  elision  before  a  vowel  in  verse, 
since  we  can  not  suppose  that  the  nice  ears  of  Rome  would  have 
submitted  to  a  capricious  rule  of  poetry  for  which  Greece  pre- 
sented no  analog^.* 

«t  qui  modo  Hnguam  Romanam  abnue-  the  digest  by   M.    Bonamjr,   '*  M^m.   de 

Wnt,  eloauentiam  concupiscercnt  (c.  ai).  I'Acad.  des  Inscriptions/'  tome  xxiv,  p. 

This,  it   IS   sufficiently  obvious,   is  very  589.  that  Celtic  was  spoken  in  Gaul,  or 

<Ufferent  from   the  national   adoption  of  at  least  parts  of  it,  as  well  as  Punic  in 

Latin  as  a  mother-tongue.  Africa. 

*Tome  vii,  preface.  *Atque  eadem  ilia  litera,  quoties  ul- 

'  It  appcmrs,  by  a  paasage  quoted  from  tima  est,  et  vocalem  verbi  sequentis  iu 
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A  decisive  proof,  in  my  opinion,  of  the  deviation  which  took 
place,  through  the  rapidity  of  ordinary  elocution,  from  the  strict 
laws  of  enunciation,  may  be  found  in  the  metre  of  Terence.  His 
verses,  which  are  absolutely  refractory  to  the  common  laws  of 
prosody,  may  be  readily  scanned  by  the  application  of  this  prin- 
ciple. Thus,  in  the  first  act  of  the  "  Heautontimorumenos,"  a  part 
selected  at  random,  I  have  found:  I.  Vowels  contracted  or 
dropped  so  as  to  shorten  the  word  by  a  syllable;  in  rei,  via, 
diutius,  ei,  solius,  eam,  unius,  suam,  divitias,  senex,  voluptatem, 
illius,  semel.  II.  The  proceleusmatic  foot,  or  four  short  syllables, 
instead  of  the  dactyl ;  scene  i,  verses  59,  73,  76,  88,  109 ;  scene  ii, 
verse  36.  III.  The  elision  of  j  in  words  ending  with  us  or  is 
short,  and  sometimes  even  of  the  whole  syllable,  before  the  next 
word  beginning  with  a  vowel ;  in  scene  i,  verses  30,  81,  98,  loi, 
116,  119;  scene  ii,  verse  28.  IV.  The  first  syllable  of  iUe  is  re- 
peatedly shortened,  and  indeed  nothing  is  more  usual  in  Terence 
than  this  license,  whence  we  may  collect  how  ready  this  word 
was  for  abbreviation  into  the  French  and  Italian  articles.  V.  The 
last  letter  of  apud  is  cut  off,  scene  i,  verse  120,  and  scene  ii,  verse 
8.  VI.  Hodie  is  used  as  a  pyrrhichius  in  scene  ii,  verse  11.  VII. 
Lastly,  there  is  a  clear  instance  of  a  short  syllable,  the  antepenulti- 
mate of  impulerim,  lengthened  on  account  of  the  accent  at  the 
one  hundred  and  thirteenth  verse  of  the  first  scene. 

These  licenses  are  in  all  probability  chiefly  colloquial,  and 
would  not  have  been  adopted  in  public  harangues,  to  which  the 
precepts  of  rhetorical  writers  commonly  relate.  But  if  the  more 
elegant  language  of  the  Romans,  since  such  we  must  suppose 
to  have  been  copied  by  Terence  for  his  higher  characters,  differed 
so  much  in  ordinary  discourse  from  their  orthography,  it  is  prob- 
able that  the  vulgar  went  into  much  greater  deviations.  The 
popular  pronunciation  errs  generally,  we  might  say  perhaps  in- 
variably, by  abbreviation  of  words,  and  by  liquefying  consonants, 
as  is  natural  to  the  rapidity  of  colloquial  speech.®  It  is  by  their 
knowledge  of  orthography  and  etymology  that  the  more  educated 
part  of  the  community  is  preserved  from  these  corrupt  modes  of 
pronunciation.  There  is  always,  therefore,  a  standard  by  which 
common  speech  may  be  rectified ;  and  in  proportion  to  the  dif- 


contingit,  ut  in  eam  tratisire  possit,  etiam 
si  scribitur,  tamen  parum  exprimitur,  ut 
Multuin  ille,  et  Quantum  erat:  adeo  ut 
pene  cujusdam  novae  literae  sonum  red> 
dat.  Neque  enim  eximitur,  sed  obscura- 
tur,  et  tantum  aliqua  inter  duos  vocales 
velut  nota  est,  ne  ipsae  coeant.  (Quin* 
tilian,  "  Institut,"  1.  ix,  c  4,  p.  585,  edit. 
Capperonier. 

'The  following  passage  of  Quintilian 
is  an  evidence  botn  of  the  omission  of 
harsh  or  superfluous  letters  by  the  best 
speakers,  and  of  the  corrupt  abbrevia- 
tiona    usual    with    the   wont:    Diludda 


vero  erit  pronunciatio  primum,  si  verba 
tota  exegerit,  quorum  pars  devorari,  pars 
destitui  solet,  plerisque  extremas  syllabas 
non  proferentibus,  dum  priorum  sono  in- 
dulgent. Ut  est  autera  necessaria  ver- 
borum  explanatio,  ita  omnes  computare 
et  velut  adnumerare  literas,  molestum  et 
odiosum. — Nam  et  vocales  frequentissime 
coeunt,  et  X^nsonantium  quaedam  inse- 
quente  vocali  dissimulantur;  utriusque 
exemplum  posuimus;  Multum  ille  et  ter- 
ris.  Vitatur  etiara  duriorum  inter  se  con- 
gressus,  unde  pellexit  et  coUegit,  et  que 
alio  loco  dicta  aunt,  L  ii»  c.  3,  p.  696. 
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fusion  of  knowledge  and  politeness  the  deviations  from  it  will 
be  more  slight  and  gradual.  But  in  distant  provinces,  and  espe- 
cially where  the  language  itself  is  but  of  recent  introduction, 
many  more  changes  may  be  expected  to  occur.  Even  in  France 
and  England  there  are  provincial  dialects,  which,  if  written  with 
all  their  anomalies  of  pronunciation  as  well  as  idiom,  would  seem 
strangely  out  of  unison  with  the  regular  language ;  and  in  Italy, 
as  is  well  known,  the  varieties  of  dialects  are  still  more  striking. 
Now,  in  an  advancing  state  of  society,  and  especially  with  such 
a  vigorous  political  circulation  as  we  experience  in  England, 
language  will  constantly  approximate  to  uniformity,  as  provin- 
cial expressions  are  more  and  more  rejected  for  incorrectness 
or  inelegance.  But  where  literature  is  on  the  decline,  and  public 
misfortunes  contract  the  circle  of  those  who  are  solicitous  about 
refinement,  as  in  the  last  ages  of  the  Roman  Empire,  there  will 
be  no  longer  any  definite  standard  of  living  speech,  nor  any 
general  desire  to  conform  to  it  if  one  could  be  found,  and  thus 
the  vicious  corruptions  of  the  vulgar  will  entirely  predominate. 
The  niceties  of  ancient  idiom  will  be  totally  lost,  while  new  idioms 
will  be  formed  out  of  violations  of  grammar  sanctioned  by  usage, 
which,  among  a  civilized  people,  would  have  been  proscribed  at 
their  appearance. 

Such  appears  to  have  been  the  progress  of  corruption  in  the 
Latin  language.  The  adoption  of  words  from  the  Teutonic  dia- 
lects of  the  barbarians,  which  took  place  very  freely,  would  not 
of  itself  have  destroyed  the  character  of  that  language,  though 
it  sullied  its  purity.  The  worst  law  Latin  of  the  middle  ages 
is  still  Latin,  if  its  barbarous  terms  have  been  bent  to  the  regular 
inflections.  It  is  possible,  on  the  other  hand,  to  write  whole 
pages  of  Italian,  wherein  every  word  shall  be  of  unequivocal 
Latin  derivation,  though  the  character  and  personality,  if  I  may 
so  say,  of  the  language  be  entirely  dissimilar.  But,  as  I  con- 
ceive, the  loss  of  literature  took  away  the  only  check  upon  arbi- 
trary pronunciation  and  upon  erroneous  grammar.  Each  people 
innovated  through  caprice,  imitation  of  their  neighbours,  or  some 
of  those  indescribable  causes  which  dispose  the  organs  of  differ- 
ent nations  to  different  sounds.  The  French  melted  down  the 
middle  consonants;  the  Italians  omitted  the  final.  Corruptions 
arising  out  of  ignorance  were  mingled  with  those  of  pronuncia- 
tion. It  would  have  been  marvellous  if  illiterate  and  semi-bar- 
barous provincials  had  preserved  that  delicate  precision  in  using 
the  inflections  of  tenses  which  our  best  scholars  do  not  clearly 
attain.  The  common  speech  of  any  people  whose  language  is 
highly  complicated  will  be  full  of  solecisms.  The  French  inflec- 
tions are  not  comparable  in  number  or  delicacy  to  the  Latin,  and 
yet  the  vulgar  confuse  their  most  ordinary  forms. 
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But,  in  all  probability,  the  variation  of  these  derivative  lan- 
guages from  popular  Latin  has  been  considerably  less  than  it 
appears.  In  the  purest  ages  of  Latinity  the  citizens  of  Rome 
itself  made  use  of  many  terms  which  we  deem  barbarous,  and  of 
many  idioms  which  we  should  reject  as  modern.  That  highly 
complicated  grammar,  which  the  best  writers  employed,  was  too 
elliptical  and  obscure,  too  deficient  in  the  connecting  parts  of 
speech,  for  general  use.  We  can  not,  indeed,  ascertain  in  what 
degree  the  vulgar  Latin  differed  from  that  of  Cicero  or  Seneca. 
It  would  be  highly  absurd  to  imagine,  as  some  are  said  to  have 
done,  that  modem  Italian  was  spoken  at  Rome  under  Augustus.* 
But  I  believe  it  may  be  asserted  not  only  that  much  the  greater 
part  of  those  words  in  the  present  language  of  Italy  which  strike 
us  as  incapable  of  a  Latin  etymology  are,  in  fact,  derived  from 
those  current  in  the  Augustan  age,  but  that  very  many  phrases 
which  offended  nicer  ears  prevailed  in  the  same  vernacular  speech, 
and  have  passed  from  thence  into  the  modern  French  and  Italian. 
Such,  for  example,  was  the  frequent  use  of  prepositions  to  indi- 
cate a  relation  between  two  parts  of  a  sentence  which  a  classical 
writer  would  have  made  to  depend  on  mere  inflection.^® 

From  the  difficulty  of  retaining  a  right  discrimination  of  tense 
seems  to  have  proceeded  the  active  auxiliary  verb.  It  is  possible 
that  this  was  borrowed  from  the  Teutonic  languages  of  the  bar- 
barians, and  accommodated  both  by  them  and  by  the  natives 
to  words  of  Latin  origin.  The  passive  auxiliary  is  obtained  by 
a  very  ready  resolution  of  any  tense  in  that  mood,  and  has  not 
been  altogether  dispensed  with  even  in  Greek,  while  in  Latin 
it  is  used  much  more  frequently.  It  is  not  quite  so  easy  to  per- 
ceive the  propriety  of  the  active  habeo  or  teneo,  one  or  both 
of  which  all  modem  languages  have  adopted  as  their  auxiliaries 
in  conjugating  the  verb.  But  in  some  instances  this  analysis 
is  not  improper;  and  it  may  be  supposed  that  nations,  careless 
of  etymology  or  correctness,  applied  the  same  verb  by  a  mde 
analogy  to  cases  where  it  ought  not  strictly  to  have  been  em- 
ployed." 

Next  to  the  changes  founded  on  pronunciation  and  to  the 
substitution  of  auxiliary  verbs  for  inflections,  the  usage  of  the 
definite  and  indefinite  articles  in  nouns  appears  the  most  con- 


k 


•  Tiraboschi  ("  Storia  dell.  Lett.  Ital.," 
tome  iii,  preface,  p.  v)  imputes  this  para* 
dox  to  Bembo  and  Quadrio;  but  I  can 
hardly  believe  that  either  of  them  could 
maintain  it  in  a  literal  sense. 
,,  .v.^*  Bonaray,  in  an  essay  printed  in 
Mem.  de  TAcad^mie  des  Inscriptions/' 
r"^.  '^*»^»  has  produced  several  proofs 
of  this  from  the  classical  writers  on  agri- 
culture and  other  arts,  though  some  of 
his  msUnces  are  not  in  point,  as  any 
schoolboy   would  have  told   him.     Thia 


essay,  which  by  some  accident  had 
escaped  my  notice  till  I  had  nearly  fin* 
ished  the  observations  in  my  text,  con> 
tains,  I  think,  the  best  view  that  I  have 
seen  of  the  process  of  transition  by 
which  Latin  was  changed  into  French 
and  Italian.  Add,  however,  the  preface 
to  Tiraboschi's  third  volume  and  the 
thirty-second  dissertation  of  Muratori. 

"  See  Lanzi,  **  Saggio  della  Lingua 
EtTusca,"  tomei,  c.  431;  "  M#m.  de 
1  Acad,  dei  Inscnp./'  tome  xxiT,  p.  63a. 
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siderable  step  in  the  transmutation  of  Latin  into  its  derivative 
languages.  None  but  Latin,  I  believe,  has  ever  wanted  this  part 
of  speech ;  and  the  defect  to  which  custom  reconciled  the  Romans 
would  be  an  insuperable  stumbling-block  to  nations  who  were 
to  translate  their  original  idiom  into  that  language.  A  coarse 
expedient  of  applying  unus,  ipse,  or  ille  to  the  purposes  of  an 
article  might  perhaps  be  no  unfrequent  vulgarism  of  the  pro- 
vincials; and  after  the  Teutonic  tribes  brought  in  their  own 
grammar,  it  was  natural  that  a  corruption  should  become  uni- 
versal, which  in  fact  supplied  a  real  and  essential  deficiency. 

That  the  quantity  of  Latin  syllables  is  neglected,  or  rather 
lost,  in  modem  pronunciation,  seems  to  be  generally  admitted. 
Whether,  indeed,  the  ancient  Romans,  in  their  ordinary  speaking, 
distinguished  the  measure  of  syllables  with  such  uniform  musical 
accuracy  as  we  imagine,  giving  a  certain  time  to  those  termed 
long,  and  exactly  half  that  duration  to  the  short,  might  very  rea- 
sonably be  questioned;  though  this  was  probably  done,  or  at- 
tempted to  be  done,  by  every  reader  of  poetry.  Certainly, 
however,  the  laws  of  quantity  were  forgotten,  and  an  accentual 
pronunciation  came  to  predominate,  before  Latin  had  ceased  to 
be  a  living  language.  A  Christian  writer  named  Commodianus, 
who  lived  before  the  end  of  the  third  century  according  to  some, 
or,  as  others  think,  in  the  reign  of  Constantine,  has  left  us  a 
philological  curiosity,  in  a  series  of  attacks  on  the  pagan  super- 
stitions, composed  in  what  are  meant  to  be  verses,  regulated 
by  accent  instead  of  quantity,  exactly  as  we  read  Virgil  at 
present.^* 

It  is  not  improbable  that  Commodianus  may  have  written  in 
Africa,  the  province  in  which  more  than  any  the  purity  of  Latin 
was  debased.  At  the  end  of  the  fourth  century  St.  Augustine 
assailed  his  old  enemies,  the  Donatists,  with  nearly  the  same  arms 


**  No  description  can  give  so  adequate 
ft  notion  of  tnis  extraordinary  perform- 
ftnce  as  a  short  specimen.  Take  the  in- 
troductor^f  lines,  which  really,  prejudicea 
of  education  apart,  are  by  no  means  in- 
harmonious: 

"PneCatio    nostra    viam    erranti    demon- 
strat, 
Respectumque     bonum,     cum     venerit 

sacculi  meta, 
iEtemum  fieri,  quod  discredunt  inscia 

corda. 
Ego  similiter  erravi  tempore  multo, 
Fana   prosequendo,    parentibus    insciis 

ipsss. 
Abstuli   me   tandem   inde,   legendo   de 

\tfe. 
Testinoor    Dominum,    doleo,    prohl    ci- 

▼ica  turba 
lascia  quod  perdit,  pergens  deos  qtue- 

rere  vanos. 
Ob     ea     perdoctos     ignoros     tnstmo 
▼erum." 


Commodianus,  however,  did  not  keep 
up  this  excellence  in  every  part.  Some 
of  his  lines  are  not  reducible  to  any  pro- 
nunciation, without  the  summary  rules 
of  Procustes:  as,  for  instance — 

Paratus  aa  epulas,  et  refuffiscere  pr«- 
cepta:  or,  Capulos  inficitis,  oculos  fuli- 
ffine  retinitis. 

It  must  be  owned  that  this  text  is 
exceedingly  corrupt,  and  I  should  not 
despair  of  seeing  a  truly  critical  editor, 
unscrupulous  as  tiis  fraternity  are  apt  to 
be,  improve  his  lines  into  unblemished 
hexameters.  Till  this  time  arrives,  how- 
ever, we  must  consider  him  either  as 
utterly  ignorant  of  metrical  distinctions, 
or  at  least  as  aware  that  the  populace 
whom  he  addressed  did  not  observe  them 
in  speaking.  Commodianus  is  pub- 
lished by  Dawes  at  the  end  of  his  edi- 
tion of  Minucius  Felix.  Some  specimena 
are  quoted  in  Harris's  "  Philological 
Inquiries.*' 
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that  Commodianus  had  wielded  against  heathenism.  But  as  the 
refined  and  various  music  of  hexameters  was  unlikely  to  be  rel- 
ished by  the  vulgar,  he  prudently  adopted  a  different  measure." 
All  the  nations  of  Europe  seem  to  love  the  trochaic  verse ;  it  was 
frequent  on  the  Greek  and  Roman  stage ;  it  is  more  common  than 
any  other  in  the  popular  poetry  of  modem  languages.  This  pro- 
ceeds from  its  simplicity,  its  liveliness,  and  its  ready  accommoda- 
tion to  dancing  and  music.  In  St.  Augustine's  poem  he  united 
to  a  trochaic  measure  the  novel  attraction  of  rhyme. 

As  Africa  must  have  lost  all  regard  to  the  rules  of  measure 
in  the  fourth  century,  so  it  appears  that  Gaul  was  not  more  cor- 
rect in  the  next  two  ages.  A  poem  addressed  by  Auspicius, 
Bishop  of  Toul,  to  Count  Arbogastes,  of  earlier  date  probably 
than  the  invasion  of  Clovis,  is  written  with  no  regard  to  quan- 
tity.^* The  bishop  by  whom  this  was  composed  is  mentioned  by 
his  contemporaries  as  a  man  of  learning.  Probably  he  did  not 
choose  to  perplex  the  barbarian  to  whom  he  was  writing  (for 
Arbogastes  is  plainly  a  barbarous  name)  by  legitimate  Roman 
metre.  In  the  next  century  Gregory  of  Tours  informs  us  that 
Chilperic  attempted  to  write  Latin  verses;  but  the  lines  could 
not  be  reconciled  to  any  division  of  feet,  his  ignorance  having 
confounded  long  and  short  syllables  together.^'  Now  Chilperic 
must  have  learned  to  speak  Latin  like  other  kings  of  the  Franks, 
and  was  a  smatterer  in  several  kinds  of  literature.  If  Chilperic, 
therefore,  was  not  master  of  these  distinctions,  we  may  conclude 
that  the  bishops  and  other  Romans  with  whom  he  conversed 
did  not  observe  them ;  and  that  his  blunders  in  versification  arose 
from  ignorance  of  rules,  which,  however  fit  to  be  preserved  in 
poetry,  were  entirely  obsolete  in  the  living  Latin  of  his  age. 
Indeed,  the  frequency  of  false  quantities  in  the  poets  even  of 
the  fifth,  but  much  more  of  the  sixth  century,  is  palpable.  For- 
tunatus  is  quite  full  of  them.  This  seems  a  decisive  proof  that 
the  ancient  pronunciation  was  lost.  Avitus  tells  us  that  few  pre- 
served the  proper  measure  of  syllables  in  singing.     Yet  he  was 


" "  Archacologia,"     vol.     xiv.     p.     188. 
The  following  are  the  first  lines: 
*'  Abundantia    peccatorum     solet    fratres 
conturbare ; 
Propter  hoc  Dorainus  noster  voluit  nos 

praemonere, 
Comparans    regnum    coelorum    reticulo 

misso  in  mare. 
Congregant!  multos  pisces,  omne  genus 

nine  et  inde, 
Quos    cum    traxissent    ad    littus,    tunc 

cceperunt  separare, 
Bonos  in  vasa  miserunt,  reliquos  malos 

in  mare.** 
This    trash    is    much    below    the   level 
of  Augustine,  but  it  could  not  have  been 
later  tnan  his  age. 

**  "  Recueil  des  Historiens,**  tome  i,  p. 
814;  it  begins  in  the  following  manner: 


**  Praecelso     expectabili     his     Arbogasto 
comiti 
Auspicius,     qui     diligo,     salutem     dico 

plurimam. 
Magnas  ccelesti  Domino  rependo  corde 

gratias 
Quod  te  TuUensi  proxime  magnum  in 

urbe  vidimus. 
Multis     me     tuis     artibus     laetificabas 

antea, 
Sed   nunc   fecisti   maximo   me   exultare 
gaudio.** 
^*  Chilpericus     rex  .  .  .  confecit     duos 
libros,    quorum    versiculi    debiles    nullis 
pedibus    subsistere    possunt:    in    quibus, 
dum  non  intelligebat,  pro  longis  syllabas 
breves  posuit,  et  pro  brevibus  longas  sta- 
tuebat  (1.  vi,  c  46). 
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Bishop  of  Vienne,  where  a  purer  pronunciation  might  be  ex- 
pected than  in  the  remoter  parts  of  Gaul.^' 

Defective,  however,  as  it  had  become  in  respect  of  pronuncia- 
tion, Latin  was  still  spoken  in  France  during  the  sixth  and  sev- 
enth centuries.  We  have  compositions  of  that  time,  intended 
for  the  people,  in  grammatical  language.  A  song  is  still  extant 
in  rhyme  and  loose  accentual  measure,  written  upon  a  victory 
of  Clotaire  II  over  the  Saxons  in  622,  and  obviously  intended 
for  circulation  among  the  people.^^  Fortunatus  says,  in  his  "  Life 
of  St.  Aubin  of  Angers,"  that  he  should  take  care  not  to  use 
any  expression  unintelligible  to  the  people.^'  Baudemind,  in 
the  middle  of  the  seventh  century,  declares,  in  his  "  Life  of  St. 
Amand,"  that  he  writes  in  a  rustic  and  vulgar  style,  that  the  reader 
may  be  excited  to  imitation.**  Not  that  these  legends  were 
actually  perused  by  the  populace,  for  the  very  art  of  reading 
was  confined  to  a  few.  But  they  were  read  publicly  in  the 
churches,  and  probably  with  a  pronunciation  accommodated  to 
the  corruptions  of  ordinary  language.  Still,  the  Latin  syntax 
must  have  been  tolerably  understood ;  and  we  may  therefore  say 
that  Latin  had  not  ceased  to  be  a  living  language,  in  Gaul  at 
least,  before  the  latter  part  of  the  seventh  century.  Faults,  in- 
deed, against  the  rules  of  grammar,  as  well  as  unusual  idioms, 
perpetually  occur  in  the  best  writers  of  the  Merovingian  period, 
such  as  Gregory  of  Tours,  while  charters  drawn  up  by  less  expert 
scholars  deviate  much  further  from  purity.*® 

The  corrupt  provincial  idiom  became  gradually  more  and 
more  dissimilar  to  grammatical  Latin ;  and  the  lingua  Romana 
rustica,  as  the  vulgar  patois  (to  borrow  a  word  that  I  can  not 
well  translate)  has  been  called,  acquired  a  distinct  character  as  a 
new  language  in  the  eighth  century.*^  Latin  orthography,  which 
had  been  hitherto  pretty  well  maintained  in  books,  though  not 
always  in  charters,  gave  way  to  a  new  spelling,  conformably  to 
the  current  pronunciation.  Thus  we  find  lui,  for  illius,  in  the 
"  Formularies  "  of  Marculfus ;  and  Tu  lo  juva  in  a  liturgy  of 
Charlemagne's  age  for  Tu  ilium  juva.  When  this  barrier  was 
once  broken  down,  such  a  deluge  of  innovation  poured  in  that 


»"Mem.  de  TAcad^mie  des  Inscrip- 
Hons,"  tome  xvH;  "  Hist.  Litt^raire  de  la 
France,"  tome  ii,  p.  a8.  It  seems  rather 
probable  that  the  poetry  of  Avitus  be- 
long to  the  fifth  century,  though  not 
very  far  from  its  termination.  He  was 
tbe  correspondent  of  Sidonius  Apolli- 
oarit,  who  died  in  489,  and  we  may  pre* 
Wine  his  poetry  to  have  been  written 
nther  early  in  hfe. 

"One  stanza  of  this  song  will  suffice 
to  show  that  the  Latin  language  was  yet 
vnchanffed : 

De  Clotario  est  canere  rege  Francorura, 

Qui  iri  pugnare  cum  gente  Saxonum, 

49 


Quam  graviter  provenisset  missis  Sax- 

onum. 
Si  non  fuisset  inclitus  Faro  de  gente 

Burgundionum.*' 
**  Praecavendum   est,   ne  ad   aures  po- 
puli    minus    aliquid    intelliiribile    profe* 
ratur.     ("  Mim.  de  I'Acad.,     tome  xvii, 

p.    712. 

"  Rustico  et  plebeio  sermone  propter 
exemplum  et  imitationem.    (Id.,  ioid.) 

"•''Hist  Littiraire  de  la  France." 
tome  iii,  p.  5;  "  M6m.  de  TAcad^mie," 
tome  xxiv,  p.  617;  "  Nouveau  Traits  de 
Diplomatique,"  tome  iv,  p.  485. 

«"Hist.    Littiraire    de    U    France," 
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all  the  characteristics  of  Latin  were  effaced  in  writing  as  well 
as  speaking,  and  the  existence  of  a  new  language  became  undeni- 
able. In  a  council  held  at  Tours  in  813  the  bishops  are  ordered 
to  have  certain  homilies  of  the  fathers  translated  into  the  rustic 
Roman,  as  well  as  the  German  tongue.**  After  this  it  is  unneces- 
sary to  multiply  proofs  of  the  change  which  Latin  had  undergone. 

In  Italy  the  progressive  corruptions  of  the  Latin  language 
were  analogous  to  those  which  occurred  in  France,  though  we 
do  not  find  in  writings  any  unequivocal  specimens  of  a  new 
formation  at  so  early  a  period.  But  the  old  inscriptions,  even 
of  the  fourth  and  fifth  centuries,  are  full  of  solecisms  and  corrupt 
orthography.  In  legal  instruments  under  the  Lombard  kings 
the  L^tin  inflections  are  indeed  used,  but  with  so  little  regard 
to  propriety  that  it  is  obvious  the  writers  had  not  the  slightest 
tincture  of  grammatical  knowledge.  This  observation  extends 
to  a  very  large  proportion  of  such  documents  down  to  the  twelfth 
century,  and  is  as  applicable  to  France  and  Spain  as  it  is  to  Italy. 
In  these  charters  the  peculiar  characteristics  of  Italian  orthogra- 
phy and  grammar  frequently  appear.  Thus  we  find,  in  the  eighth 
century,  diveatis  for  debeatis,  da  for  de  in  the  ablative,  avendi 
for  habendi,  dava  for  dabat,  cedo  a  deo,  and  ad  ecclesia,  among 
many  similar  corruptions.*'  Latin  was  so  changed,  it  is  said 
by  a  writer  of  Charlemagne's  age,  that  scarcely  any  part  of  it 
was  popularly  known.  Italy,  indeed,  had  suffered  more  than 
France  itself  by  invasion,  and  was  reduced  to  a  lower  state  of 
barbarism,  though  probably,  from  the  greater  distinctness  of 
pronunciation  habitual  to  the  Italians,  they  lost  less  of  their  origi- 
nal language  than  the  French.  I  do  not  find,  however,  in  the 
writers  who  have  treated  this  subject,  any  express  evidence  of  a 
vulgar  language  distinct  from  Latin  earlier  than  the  close  of  the 
tenth  century,  when  it  is  said  in  the  epitaph  of  Pope  Gregory  V, 
who  died  in  999,  that  he  instructed  the  people  in  three  dialects — 
the  Frankish  or  German,  the  vulgar,  and  the  Latin.** 

When  Latin  had  thus  ceased  to  be  a  living  language,  the 
whole  treasury  of  knowledge  was  locked  up  from  the  eyes  of 
the  people.  The  few  who  might  have  imbibed  a  taste  for  litera- 
ture, if  books  had  been  accessible  to  them,  were  reduced  to  aban- 
don pursuits  that  could  only  be  cultivated  through  a  kind  of 


tome  vii,  p.  12.  The  editors  say  that  it 
is  mentioned  by  name  even  in  the  sev- 
enth century,  which  is  very  natural,  as 
the  corruption  of  Latin  had  then  become 
striking.  It  is  familiarly  known  that  il- 
literate persons  understand  a  more  cor- 
rect language  than  they  use  themselves; 
so  that  the  corruption  of  Latin  might 
have  gone  to  a  considerable  length 
among  the  people,  while  sermons  were 
preached,  and  tolerably  comprehended,  in 
a  purer  grammar. 


**  "  M6m.  de  TAcad.  des  Insc.**  tome 
xvii.  See  two  memoirs  in  this  volume  by 
Du  Clos  and  Le  Bceuf,  especially  the  lat* 
ter,  as  well  as  that  already^  mentioned  io 
tome  xxiv,  p.  58^.  by  M.  Bonamy. 

»  Muratori.  "  Dissert.."  i  and  xliii. 

■♦ "  Usus    Francisca,   vulgari,   et  voce 
Latina. 
Instituit  populos  eloquio  tripici." 
("  Fonunini    delr    Eloquenza    Italiana,** 
p.  15;  Muratori,  "  Dissert./'  xxxti.) 
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education  not  easily  within  their  reach.  Schools,  confined  to 
cathedrals  and  monasteries,  and  exclusively  designed  for  the  pur- 
poses of  religion,  afforded  no  encouragement  or  opportunities  to 
the  laity .**^  The  worst  effect  was  that,  as  the  newly  formed  lan- 
guages were  hardly  made  use  of  in  writing,  Latin  being  still 
preserved  in  all  legal  instruments  and  public  correspondence,  the 
very  use  of  letters,  as  well  as  of  books,  was  forgotten.  For  many 
centuries,  to  sum  up  the  account  of  ignorance  in  a  word,  it  was 
rare  for  a  layman,  of  whatever  rank,  to  know  how  to  sign  his 
name.*'  Their  charters,  till  the  use  of  seals  became  general,  were 
subscribed  with  the  mark  of  the  cross.  Still  more  extraordinary 
it  was  to  find  one  who  had  any  tincture  of  learning.  Even  admit- 
ting every  indistinct  commendation  of  a  monkish  biographer 
(with  whom  a  knowledge  of  church  music  would  pass  for  litera- 
ture *^),  we  could  make  out  a  very  short  list  of  scholars.  None 
certainly  were  more  distinguished  as  such  than  Charlemagne  and 
Alfred.  But  the  former,  unless  we  reject  a  very  plain  testimony, 
was  incapable  of  writing ;  *®  and  Alfred  found  difficulty  in  mak- 
ing a  translation  from  the  pastoral  instruction  of  St.  Gregory, 
on  account  of  his  imperfect  knowledge  of  Latin.** 

Whatever  mention,  therefore,  we  find  of  learning  and  the 
learned  during  these  dark  ages  must  be  understood  to  relate  only 


»  "  Histoire  Littiraire  dc  la  France," 
tome  Ti,  p.  ao;  Mura^ori.  "Dissert.,"  xliii. 

"  "  Nouveau  Traits  ae  Diplomatique," 
tome  ii,  p.  419.  This  became,  the  editors 
ay,  much  less  unusual  about  the  end  of 
the  thirteenth  century;  a  pretty  late  pe- 
riod! A  few  signatures  to  deeds  appear 
in  the  fourteenth  century;  in  the  next 
they  are  more  freouent.  (Ibid.)  The 
Emperor  Frederick  Barbarossa  could  not 
read  (Struvius,  "  Corpus  Hist  German.," 
tome  i,  p.  377),  nor  John,  King  of  Bo- 
hemia, in  the  middle  of  the  fourteenth 
century  (Sismondi,  tome  v,  p.  aos),  nor 
Philip  the  Hardy,  King  of  France,  al- 
though the  son  of  St.  Louis.  (Velly, 
tome  Yi,  p.  426.) 

"Louis  IV,  King  of  France,  laughing 
at  Fnllc,  Count  of  Anjou,  who  sang  an- 
thems amonc  the  choristers  of  Tours,  re- 
ceived the  following  pithy  epistle  from 
his  learned  vassal:  "  Noveritis,  domines 

?uod  rex  illiteratus  est  asinus  coronatus." 
"Gesta  Comitum  Andegavensium.")  In 
the  same  book,  Geoffrey,  father  of  our 
Henry  II,  is  said  to  be  optime  literatus, 
vhich  perhaps  imports  little  more  learn- 
ing than  his  ancestor  Fulk  possessed. 

^The  passage  in  Eeinhard,  which  has 
oocasionea  so  much  dispute,  speaks  for 
itself:  Tentabat  et  scribere,  tabulasque 
et  codicillos  ad  hoc  in  lecticula  sub  cer- 
vicalibus  circumferre  solebat,  ut,  cum 
ncuum  tempus  esset,  manum  effigiandis 
literis  assuefaceret ;  sed  parum  prosper^ 
socceasit  labor  praeposterus  ac  ser6  in- 
dioatus. 

Many    ftre    atill   unwilling   to    believe 


that  Charlemagne  could  not  write.  M. 
Ampere  observes  that  the  emperor  as> 
serts  himself  to  have  been  the  author  of 
the  Libri  Carolini,  and  is  said  by  some 
to  have  composed  verses.  ("  Hist  Litt 
de  la  France,"  iii,  37.)  But  did  not 
Henry  VIII  claim  a  book  against 
Luther,  which  was  not  written  by  him- 
self? Qui  facit  per  alium,  facit  per  se, 
is  in  all  cases  a  royal  prerogative.  Even 
if  the  book  were  Charlemagne's  own, 
might  he  not  have  dictated  it?  I  have 
been  informed  that  there  is  a  manu- 
script at  Vienna  with  autograph  notes  of 
Charlemajg^ne  in  the  margin.  But  is 
there  sufficient  evidence  of  their  genuine- 
ness? The  great  difficulty  is  to  get  over 
the  words  which  I  have  quoted  from 
Eginhard.  M.  Ampere  ingeniously  con- 
jectures that  the  passage  does  not  relate 
to  simple  common  writmg,  but  to  callig- 
raphy: the  art  of  delineating  characters 
in  a  beautiful  manner,  practised  by  the 
copyists,  and  of  which  a  contemporane- 
ous specimen  may  be  seen  in  the  well- 
known  Bible  of  the  British  Museum. 
Yet  it  must  be  remembered  that  Charle- 
magne's early  life  passed  in  the  depths 
of  Ignorance;  and  E^nhard  given  a  fair 
reason  why  he  failed  m  acquiring  the  art 
of  writing,  that  he  began  too  late. 
Fingers  of  fifty  are  not  made  for  a  new 
skilK  It  is  not,  of  course,  implied  by  the 
words  that  he  could  not  wnte  his  own 
name;  but  that  he  did  not  acquire  such 
a  facility  as  he  desired.     (1848.) 

«•  Spelman,  "  Vit  Alfred."  Append. 
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to  such  as  were  within  the  pale  of  clergy,  which  indeed  was  pretty 
extensive,  and  comprehended  many  who  did  not  exercise  the 
offices  of  religious  ministry.  But  even  the  clergy  were,  for  a 
long  period,  not  very  materially  superior,  as  a  body,  to  the  unin- 
structed  laity.  A  cloud  of  ignorance  overspread  the  whole  face 
of  the  Church,  hardly  broken  by  a  few  glimmering  lights,  who 
owe  much  of  their  distinction  to  the  surrounding  darkness.  In 
the  sixth  century  the  best  writers  in  Latin  were  scarcely  read ;  *• 
and  perhaps  from  the  middle  of  this  age  to  the  eleventh  there 
was,  in  a  eeneral  view  of  literature,  little  difference  to  be  dis- 
cerned. If  we  look  more  accurately,  there  will  appear  certain 
gradual  shades  of  twilight  on  each  side  of  the  greatest  obscurity. 
France  reached  her  lowest  point  about  the  beginning  of  the 
eighth  century;  but  England  was  at  that  time  more  respect- 
able, and  did  not  fall  into  complete  deg^dation  till  the  mid- 
dle of  the  ninth.  There  could  be  nothing  more  deplorable 
than  the  state  of  letters  in  Italy  and  in  England  during  the  suc- 
ceeding century;  but  France  can  not  be  denied  to  have  been 
uniformly,  though  very  slowly,  progressive  from  the  time  of 
Charlemagne.*^ 

Of  this  prevailing  ignorance  it  is  easy  to  produce  abundant 
testimony.  Contracts  were  made  verbally,  for  want  of  notaries 
capable  of  drawing  up  charters;  and  these,  when  written,  were 
frequently  barbarous  and  ungrammatical  to  an  incredible  degree. 
For  some  considerable  intervals  scarcely  any  monument  of  litera- 
ture has  been  preserved,  except  a  few  jejune  chronicles,  the  vilest 
legends  of  saints,  or  verses  equally  destitute  of  spirit  and  metre. 
In  almost  every  council  the  ignorance  of  the  clergy  forms  a  sub- 
ject for  reproach.  It  is  asserted  by  one  held  in  992  that  scarcely 
a  single  person  was  to  be  found  in  Rome  itself  who  knew  the 
first  elements  of  letters.'*  Not  one  priest  of  a  thousand  in  Spain, 
about  the  age  of  Charlemagne,  could  address  a  common  letter 
of  salutation  to  another."  In  England,  Alfred  declares  that  he 
could  not  recollect  a  single  priest  south  of  the  Thames  (the  most 
civilized  part  of  England),  at  the  time  of  his  accession,  who  under- 
stood the  ordinary  prayers  or  could  translate  Latin   into  his 


••"Hist  Litt6nire  de  U  France," 
tome  iii,  p.  5. 

'^  These  four  dark  centuries  —  the 
eighth,  ninth,  tenth.  And  eleventh— oc- 
cupy five  lar^e  quarto  volumes  of  the 
"  Literarv  History  of  France,"  by  the 
fathers  of  St  Maur.  But  the  most  useful 
part  will  be  found  in  the  ffeneral  view  at 
the  commencement  of  each  volume;  the 
remainder  is  taken  up  with  biographies, 
into  which  a  reader  may  dive  at  random, 
and  sometimes  bring  up  a  curious  fact 
I  may  refer  also  to  the  fourteenth  volume 
of  Leber.  "  Collections  RelaUvea  4  I'His- 
toire  de  France,  where  some  learned  dis- 
sertationa    by    the    Abb^a    Lcbeuf    and 


Goujet,  a  little  before  the  middle  of  the 
last  century,  are  reprinted.    [Note  I.] 

Tiraboschi.  "  Storia  della  Letteratura." 
tome  iii,  and  Muratori's  fortv-third  Dis- 
sertation, are  good  authorities  for  the 
condition  of  letters  in  Italy;  but  I  can 
not  easily  give  references  to  all  the  books 
which  I  have  consulted. 

**  Tiraboschi,  tome  iii,  p.   198. 

w  Mabillon,  "  De  Re  Diplomatidi,"  p. 
5c.  The  reason  alleged,  indeed,  is  that 
they  were  whollv  occupied  with  study- 
ing Arabic,  in  order  to  carry  on  a  contro- 
versy with  the  Saracens.  But  as  this  is  not 
very  credible,  we  may  rest  with  the  main 
fact  that  they  could  write  no  Latin. 
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mother-tongue."  Nor  was  this  better  in  the  time  of  Dunstan, 
when,  it  is  said,  none  of  the  clergy  knew  how  to  write  or  translate 
a  Latin  letter.**  The  homilies  which  they  preached  were  com- 
piled for  their  use  by  some  bishops  from  former  works  of  the 
same  kind,  or  the  writings  of  the  fathers. 

This  universal  ignorance  was  rendered  unavoidable,  among 
other  causes,  by  the  scarcity  of  books,  which  could  only  be  pro- 
cured at  an  immense  price.  From  the  conquest  of  Alexandria 
by  the  Saracens  at  the  beginning  of  the  seventh  century,  when 
the  Egyptian  papyrus  almost  ceased  to  be  imported  into  Europe, 
to  the  close  of  the  eleventh,  about  which  time  the  art  of  mak- 
ing paper  from  cotton  rags  seems  to  have  been  introduced, 
there  were  no  materials  for  writing  except  parchment,  a  substance 
too  expensive  to  be  readily  spared  for  mere  purposes  of  litera- 
ture.'* Hence  an  unfortunate  practice  gained  ground  of  erasing 
a  manuscript  in  order  to  substitute  another  on  the  same  skin. 
This  occasioned  the  loss  of  many  ancient  authors,  who  have 
made  way  for  the  legends  of  saints  or  other  ecclesiastical  rubbish. 

If  we  would  listen  to  some  literary  historians,  we  should 
believe  that  the  darkest  ages  contained  many  individuals,  not 
only  distinguished  among  their  contemporaries,  but  positively 
eminent  for  abilities  and  knowledge.    A  proneness  to  extol  every 


•*SpcIraan.  "  Vit.  Alfred,"  Append. 
The  whole  drift  of  Alfred's  preface  to 
this  translation  is  to  defend  the  expe- 
diency of  rendering  books  into  English, 
on  account  of  the  general  i^orance  of 
Latin.  The  zeal  which  this  excellent 
prince  shows  for  literature  is  delightful. 
Let  us  endeavour,  he  says,  that  all  the 
English  youth,  especially  the  children  of 
those  who  are  free-bom,  and  can  educate 
them,  may  learn  to  read  English  before 
they  take  to  any  emplojrment.  After- 
ward such  as  please  may  be  instructed 
in  Latin.  Before  the  Danish  invasion, 
indeed,  he  tells  us,  churches  were  well 
famished  with  books;  but  the  priests  got 
little  good  from  them,  being  written  in  a 
foreign  language  which  they  could  not 
nnderstand. 

»  Mabillon,  "  De  Re  Diplomatica,"  p. 
^  Ordericus  Vitalis,  a  more  candid 
)tidge  of  our  unfortunate  ancestors  than 
other  contemporary  annalists,  says  that 
the  English  were,  at  the  Conquest,  rude 
and  almost  illiterate,  which  he  ascribes 
to  the  Danish  invasion.  (Du  Chesne, 
"  Hist  Nort.  Script.,"  p.  5»8.)  However, 
Ingulfus  tells  us  that  the  library  of  Croy- 
land  contained  above  three  hundred  vol- 
tinies,  till  the  unfortunate  fire  that  de- 
stroyed that  abbey  in  logi.  (Gale,  XV 
"  Scriptores,"  tome  i,  o^  Such  a 
library  was  .very  extraordmary  in  the 
eleventh  century,  and  could  not  have 
been  equalled  for  some  ages  afterward. 
Ininilfus  mentions  at  the  same  time  a 
nadir,  as  he  calls  it,  or  planetarium,  exe- 
otted  in  rarious  metals.    This  had  been 


presented  to  Abbot  Turketul  in  the 
tenth  century  by  a  King  of  France,  and 
was,  I  make  no  doubt,  of  Arabian  or 
Greek  manufacture. 

■•  Parchment  was  so  scarce  that  none 
could  be  procured  about  1120  for  an  illu- 
minated copy  of  the  Bible.  (Warton's 
"  Hist,  of  English  Poetry,  Dissert.  II.") 
I  suppose  the  deficiency  was  of  skins 
beautiful  enough  for  this  purpose;  it  can 
not  be  meant  that  there  was  no  parch- 
ment for  legal  instruments. 

Manuscripts  written  on  papyrus,  as 
may  be  supposed  from  the  fragility  of 
the  material,  as  well  as  the  difficulty  of 
procuring  it,  are  of  extreme  rarity. 
That  in  the  British  Museum,  being  a 
charter  to  a  church  at  Ravenna  in  57a, 
is  in  every  respect  the  most  curious;  and, 
indeed,  both  Mabillon  and  Muratori  seem 
never  to  have  seen  anything  written  on 
papyrus,  though  they  trace  its  occa- 
sional use  down  to  the  eleventh  or 
twelfth  centuries.  (Mabillon,  "  De  Re 
Diplomatic^."  I.  ii;  Muratori,  "  Antichiti 
Italiane,"  Dissert,  xliii,  p.  602.)  But 
the  authors  of  the  **  Nouveau  Trait*  de 
Diplomatique "  speak  of  several  manu- 
scripts on  this  material  as  extant  in 
France  and  Italy  (tome  i,  p.  493). 

As  to  the  general  scarcity  and  high 
price  of  books  in  the  middle  ages,  Rod- 
ertson  (Introduction  to  "  Hist.  Charles 
V,"  note  x),  and  Warton  in  the  above* 
cited  dissertation,  not  to  quote  authors 
less  accessible,  have  collected  some  of 
the  leading  facts,  to  whom  I  refer  the 
reader. 
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monk  of  whose  production  a  few  letters  or  a  devotional  tr 
survives,  every  bishop  of  whom  it  is  related  that  he  comj 
homilies,  runs  through  the  laborious  work  of  the  Benedii 
of  St.  Maur,  the  "  Literary  History  of  France,"  and,  in  i 
degree,  is  observable  even  in  Tiraboschi,  and  in  most  boo 
this  class.  Bede,  Alcuin,  Hincmar,  Raban,  and  a  numb 
inferior  names,  become  real  giants  ojf  learning  in  their  unci 
panegyrics.  But  one  might  justly  say  that  ignorance  is  the  s 
est  defect  of  the  writers  of  these  dark  ages.  Several  of 
were  tolerably  acquainted  with  books,  but  that  wherein  the 
uniformly  deficient  is  original  argument  or  expression.  Al 
every  one  is  a  compiler  of  scraps  from  the  fathers,  or  from 
semi-classical  authors  as  Boethius,  Cassiodorus,  or  Mart 
Capella.'^  Indeed,  I  am  not  aware  that  there  appeared 
than  two  really  considerable  men  in  the  republic  of  letters 
the  sixth  to  the  middle  of  the  eleventh  century — ^John,  sum 
Scotus  or  Erigena,  a  native  of  Ireland ;  and  Gerbert,  who  be 
Pope  by  the  name  of  Silvester  II :  the  first  endowed  with  a 
and  acute  metaphysical  genius ;  the  second  excellent,  for  the 
when  he  lived,  in  mathematical  science  and  mechanical  ii 
tions.'* 

If  it  be  demanded  by  what  cause  it  happened  that  a  few  s\ 
of  ancient  learning  survived  throughout  this  long  wintei 
can  only  ascribe  their  preservation  to  the  establishment  of  C 

hftd  not  the  reputation  of  unble 
orthodoxy,  the  drift  of  his  phil 
was  not  understood  in  that  bai 
period.  He  might,  indeed,  have 
censure  by  his  intrepid  prefere 
reason  to  authority.  "  Authorit 
says,  *'  springs  from  reason,  not ' 
from  authority — true  reason  needs 
confirmed  by  anv  authority."  L 
table  importance  nistorique,  says  A 
de  Scot  Erigine  n'est  done  pas  da 
opinions;  celles-ci  n*ont  d'autre 
que  leur  date  et  le  lieu  ou  ell 
paraissent  Sans  doute,  il  est  piqi 
bizarre  de  voir  ces  opinions  ori 
et  alexandrines  surgir  au  IX'  si 
Paris,  i  la  cour  de  Charles  le  C 
mais  ce  qui  n'est  pas  seulement  ] 
et  bizarre,  ce  qui  int6resse  le  div 
ment  de  Tesprit  humain,  c'est 
question  ait  €ti  pos^e,  dis  lors,  si 
ment  entre  I'autorit^  et  la  raison 
^nergiquement  risolue  en  hiveur 
seconde.  En  un  mot,  par  ses  id^ 
Erigine  est  encore  un  philosop 
Tantiauit^  Grecque;  et  par  I'inc 
ance  hautement  accus^  de  son  p< 
vue  philosophique,  il  est  d6j&  un 
cier  de  la  pnilosophie  modeme.  ( 
Litt,"  iii,  146. 

Silvester  II  died  in  1003.  ^ 
he  first  brought  the  Arabic  num 
into  Europe,  as  has  been  common] 
seems  uncertain:  it  was  at  lea 
much  practised  tor  some  centurie 
his  death. 


^  Lest  I  should  seem  to  have  spoken 
too  peremptorily,  I  wish  it  to  be  under- 
stood  that  I  pretend  to  hardly  any  direct 
acquaintance  with  these  writers,  and 
found  my  censure  on  the  authority  of 
others,  chiefly,  indeed,  on  the  admissions 
of  those  who  are  too  disposed  to  fall 
into  a  strain  of  panegyric.  (See  "  His- 
toire  Litt^raire  de  la  France,*'  tome  iv, 
p.  afii  et  alibi. 

••  John  Scotus,  who,  it  is  almost  need- 
less to  say,  must  not  be  confounded  with 
the  still  more  famous  metaphysician 
Duns  Scotus,  lived  under  Charles  the 
Bald,  in  the  middle  of  the  ninth  century. 
It  admits  of  no  doubt  that  John  Scotus 
was,  in  a  literary  and  philosophical  sense, 
the  most  remarkable  man  of  the  dark 
ages;  no  one  else  had  his  boldness,  his 
subtlety  in  threading  the  labyrinths  of 
metaphvsical  speculations  which,  in  the 
west  of  Europe,  had  been  utterly  disre- 
garded. But  it  is  another  question 
whether  he  can  be  reckoned  an  original 
writer;  those  who  have  attended  most  to 
his  treatise  "  De  Divisione  Naturae,"  the 
most  abstruse  of  his  works,  consider  it  as 
the  development  of  an  Oriental  philoso- 
phy, acquired  during  his  residence  in 
Greece,  and  nearly  coinciding  with  some 
of  the  later  Platonism  of  the  Alexandrian 
school,  but  with  a  more  unequivocal 
tendency  to  pantheism.  This  manifests 
itself  in  some  extracts  which  have  lat- 
terly been  made  from  the  treatise  *'  De 
Divtsione  Nttwrx";  but  though  Scotus 
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tianity.  Religion  alone  made  a  bridee,  as  it  were,  across  the 
chaos,  and  has  linked  the  two  periods  of  ancient  and  modem 
civilization.  Without  this  connecting  principle,  Europe  might 
indeed  have  awakened  to  intellectual  pursuits,  and  the  genius 
of  recent  times  needed  not  to  be  invigorated  by  the  imitation  of 
antiquity.  But  the  memory  of  Greece  and  Rome  would  haVe 
been  feebly  preserved  by  tradition,  and  the  monuments  of  those 
nations  might  have  excited,  on  the  return  of  civilization,  that 
vague  sentiment  of  speculation  and  wonder  with  which  men  now 
contemplate  Persepolis  or  the  Pyramids.  It  is  not,  however, 
from  religion  simply  that  we  have  derived  this  advantage,  but 
from  religion  as  it  was  modified  in  the  dark  ages.  Such  is  the 
complex  reciprocation  of  good  and  evil  in  the  dispensations  of 
Prpvidence  that  we  may  assert,  with  only  an  apparent  paradox, 
that,  had  religion  been  more  pure,  it  would  have  been  less  perma- 
nent, and  that  Christianity  has  been  preserved  by  means  of  its 
corruptions.  The  sole  hope  for  literature  depended  on  the  Latin 
l^guage ;  and  I  do  not  see  why  that  should  not  have  been  lost, 
if  three  circumstances  in  the  prevailing  religious  system,  all  of 
which  we  are  justly  accustomed  to  disapprove,  had  not  conspired 
to  maintain  it — ^the  papal  supremacy,  the  monastic  institutions, 
and  the  use  of  a  Latin  liturgy,  i.  A  continual  intercourse  was 
kept  up,  in  consequence  of  the  first,  between  Rome  and  the  sev- 
eral nations  of  Europe;  her  laws  were  received  by  the  bishops, 
her  legates  presided  in  councils;  so  that  a  common  language 
was  as  necessary  in  the  Church  as  it  is  at  present  in  the  diplomatic 
relations  of  kingdoms.  2.  Throughout  the  whole  course  of  the 
middle  ages  there  was  no  learning,  and  very  little  regularity  of 
manners,  among  the  parochial  clergy.  Almost  every  distin- 
guished man  was  either  the  member  of  a  chapter  or  of  a  convent. 
The  monasteries  were  subjected  to  strict  rules  of  discipline,  and 
held  out,  at  the  worst,  more  opportunities  for  study  than  the 
secular  clergy  possessed,  and  fewer  for  worldly  dissipations.  But 
their  most  important  service  was  as  secure  repositories  for  books. 
.Ml  our  manuscripts  have  been  preserved  in  this  manner,  and 
could  hardly  have  descended  to  us  by  any  other  channel ;  at  least 
there  were  intervals  when  I  do  not  conceive  that  any  royal  or 
private  libraries  existed."    3.  Monasteries,  however,  would  prob- 


1  "ChaHcmaOTe  had  a  library  at  Aix, 
la-ChapeUe,  which  he  directed  to  be  sold 
«  his  death  for  the  benefit  of  the  poor. 
His  son  Lonis  is  said  to  have  collected 
some  books.  But  •  this  rather  confirms, 
on  the  whole,  my  supposition  that,  in 
•ome  periods,  no  royal  or  private  li- 
braries existed,  since  there  were  not 
wwajrs  princes  or  nobles  with  the  spirit 
01  Charlemagne,  or  even  Louis  the  Deb- 
onair. 
"We  poMCM  a  catalogue,"   aaya   M. 


Ampere  (quoting  d'Achery's  "  Spicilegi> 
um,**  ii.  ^10),  "  01  the  library  in  the  abbey 
of  St.  Riauier,  written  in  831;  it  consists 
of  256  volumes,  some  containing  several 
works.  Christian  writers  are  in  great 
majority;  but  we  find  also  the  '  Eclogues  * 
of  Virgil,  the  '  Rhetoric  '  of  Cicero,  the 
*  History  '  of  Homer,  that  is,  the  works 
ascribea  to  Dictys  and  Dares."  (Am- 
pere, iii,  23^.)  Can  anythin|[  be  lower 
than  this,  if  nothing  is  om\tl«d  tnicyc^ 
Ttlumble  than  ^\ii,t  u  inca^iMc^'l    T>fti^ 
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ably  have  contributed  very  little  toward  the  preservation  of  learn 
ing  if  the  Scriptures  and  the  liturgy  had  been  translated  out  o 
Latin  when  that  language  ceased  to  be  intelligible.  Every  ra 
tional  principle  of  religious  worship  called  for  such  a  change,  bu 
it  would  have  been  made  at  the  expense  of  posterity.  One  migh 
presume,  if  such  refined  conjectures  were  consistent  with  his 
torical  caution,  that  the  more  learned  and  sagacious  ecclesiastic 
of  those  times,  deploring  the  g^dual  corruption  of  the  Latii 
tongue,  and  the  danger  of  its  absolute  extinction,  were  induce< 
to  maintain  it  as  a  sacred  language,  and  the  depository,  as  it  were 
of  that  truth  and  that  science  which  would  be  lost  in  the  bar 
barous  dialects  of  the  vulgar.  But  a  simpler  explanation  is  foun< 
in  the  radical  dislike  of  innovation  which  is  natural  to  an  estab 
lished  clergy.  Nor  did  they  want  as  good  pretexts,  on  the  groim< 
of  convenience,  as  are  commonly  alleged  by  the  opponents  o 
reform.  They  were  habituated  to  the  Latin  words  of  the  churcl 
service,  which  had  become,  by  this  association,  the  readiest  in 
struments  of  devotion,  and  with  the  majesty  of  which  the  Ro 
mance  jargon  could  bear  no  comparison.  Their  musical  chant 
were  adapted  to  these  sounds,  and  their  hymns  depended,  fo 
metrical  effect,  on  the  marked  accents  and  powerful  rhymes  whicl 
the  Latin  language  affords.  The  vulgate  Latin  of  the  Bible  wa 
still  more  venerable.  It  was  like  a  copy  of  a  lost  original ;  an< 
a  copy  attested  by  one  of  the  most  eminent  fathers,  and  by  th< 
general  consent  of  the  Church.  These  are  certainly  no  ade 
quate  excuses  for  keeping  the  people  in  ignorance ;  and  the  gros 
corruption  of  the  middle  ages  is  in  a  great  degree  assignabl 
to  this  policy.  But  learning,  and  consequently  religion,  hav( 
eventually  derived  from  it  the  utmost  advantage. 

In  the  shadows  of  this  universal  ignorance  a  thousand  super 
stitions,  like  foul  animals  of  night,  were  propagated  and  nour 
ished.  It  would  be  very  unsatisfactory  to  exhibit  a  few  speci 
mens  of  this  odious  brood  when  the  real  character  of  those  time 
is  only  to  be  judged  by  their  accumulated  multitude.  In  ever 
age  it  would  be  easy  to  select  proofs  of  irrational  superstition 
which,  separately  considered,  seem  to  degrade  mankind  from  it 
level  in  the  creation ;  and  perhaps  the  contemporaries  of  Sweden 
borg  and  Southcote  have  no  right  to  look  very  contemptuously 
upon  the  fanaticism  of  their  ancestors.    There  are  many  book: 

that  of  a  most  respectable  man,  Williar 
III,  Duke  of  Guienne,  in  the  first  part  c 
the  eleventh  century.  Fuit  dux  iste,  says 
contemporary  writer,^  a  pueritia  doctu 
literis,  et  satis  notitiam  Scripturarur 
habuit;  librorum  copiam  in  paiatio  su 
servavit;  et  si  forte  a  frequentia  causi 
rum  et  tumultu  vacaret,  lectioni  per  seif 
sum  operam  dabat  lonf^oribus  noctibu 
elucubrans  in  libris,  donee  somno  rit 
ceretur.    ("  Rec.  des  Hist,"  x,  155.) 


••  Rhetoric  "  of  Cicero  was  probably  the 
spurious  books  Ad  Herennium.  But 
other  libraries  must  have  been  somewhat 
better  furnished  than  this;  else  the 
Latin  authors  would  have  been  still  less 
known  in  the  ninth  century  than  they 
actually  were. 

In  the  gradual  progress  of  leaminfir*  » 
very  small  number  of  princes  thoujirht  it 
honourable  to  collect  books.  Perhaps  no 
emrber  ja#f«ace  can  be  mentioiicd  than 
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from  which  a  sufficient  number  of  instances  may  be  collected 
to  show  the  absurdity  and  ignorance  of  the  middle  ages  in  this 
respect.  I  shall  only  mention  two  as  affording  more  general 
evidence  than  any  local  or  obscure  superstition.  In  the  tenth 
century  an  opinion  prevailed  everywhere  that  the  end  of  the 
world  was  approaching.  Many  charters  begin  with  these  words, 
"  As  the  world  is  now  drawing  to  its  close."  An  army  marching 
under  the  Emperor  Otho  I  was  so  terrified  by  an  eclipse  of  the 
sun,  which  it  conceived  to  announce  this  consummation,  as  to 
disperse  hastily  on  all  sides.  As  this  notion  seems  to  have  been 
founded  on  some  confused  theory  of  the  millennium,  it  naturally 
died  away  when  the  seasons  proceeded  in  the  eleventh  century 
with  their  usual  regularity.*®  A  far  more  remarkable  and  perma- 
nent superstition  was  the  appeal  to  Heaven  in  judicial  contro- 
versies, whether  through  the  means  of  combat  or  of  ordeal.  The 
principle  of  these  was  the  same;  but  in  the  former  it  was  min- 
gled with  feelings  independent  of  religion — the  natural  dictates 
of  resentment  in  a  brave  man  unjustly  accused,  and  the  sympathy 
of  a  warlike  people  with  the  display  of  skill  and  intrepidity. 
These,  in  course  of  time,  almost  obliterated  the  primary  character 
of  judicial  combat,  and  ultimately  changed  it  into  the  modem 
duel,  in  which  assuredly  there  is  no  mixture  of  superstition.** 
But,  in  the  various  tests  of  innocence  which  were  called  ordeals, 
this  stood  undisguised  and  unqualified.  It  is  not  necessary  to 
describe  what  is  so  well  known — ^the  ceremonies  of  trial  by  hand- 
ling hot  iron,  by  plunging  the  arm  into  boiling  fluids,  by  float- 
ing or  sinking  in  cold  water,  or  by  swallowing  a  piece  of  conse- 
crated bread.  It  is  observable  that,  as  the  interference  of  Heaven 
was  relied  upon  as  a  matter  of  course,  it  seems  to  have  been 
reckoned  nearly  indiflFerent  whether  such  a  test  was  adopted 
as  must,  humanly  considered,  absolve  all  the  guilty,  or  one  that 
must  convict  all  the  innocent.  The  ordeals  of  hot  iron  or  water 
were,  however,  more  commonly  used;  and  it  has  been  a  per- 
plexing question  by  what  dexterity  these  tremendous  proofs  were 
eluded.  They  seem  at  least  to  have  placed  the  decision  of  all 
judicial  controversies  in  the  hands  of  the  clergy,  who  must  have 


*•  Robertson,  Introduction  to  "  Hist. 
Charles  V,"  note  13;  Schmidt,  "  Hist, 
des  Allemands,'*  tome  ii,  p.  380;  "  Hist. 
Litt^ire  de  la  France,"  tome  vi. 

**  Duelling,  in  the  modem  sense  of  the 
vord,  exclusive  of  casual  frays  and  single 
comhat  during  war,  was  unknown  before 
the  sixteenth  century.  But  we  find  one 
toecdote  which  seems  to  illustrate  its 
deriration  from  the  judicial  combat 
The  Dukes  of  Lancaster  and  Bruns- 
*>ck.  having  some  differences,  agreed  to 
decide  them  by  duel  before  John,  King 
<rf  France.  The  lists  were  prepared  with 
^  solemnity   of  a  real  trial  by  battle; 


but  the  king  interfered  to  prevent  the 
engagement.  (Villaret,  tome  ix,  p.  71.) 
The  barbarous  practice  of  wearing 
swords  as  a  part  of  domestic  dress,  which 
tended  very  much  to  the  frequency  of 
duelling,  was  not  introduced  till  the  latter 

gart  of  the  fifteenth  century.  I  can  only 
nd  one  print  in  Montfaucon's  Monu- 
ments of  tne  French  monarchy  where  a 
sword  is  worn  without  armour  before  the 
reign  of  Charles  VIII;  though  a  few, 
as  early  as  the  reign  of  Charles  VI,  have 
short  daggers  in  their  girdles.  The  ex* 
ception  is  a  figure  of  Ch%t\«%  V\\«  \«m!^ 
iii,  pL  47. 
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known  the  secret,  whatever  that  might  be,  of  satisfying  the  spec- 
tators that  an  accused  person  had  held  a  mass  of  burning  iron 
with  impunity.  For  several  centuries  this  mode  of  investigation 
was  in  great  repute,  though  not  without  opposition  from  some 
eminent  bishops.  It  does  discredit  to  the  memory  of  Charle- 
magne that  he  was  one  of  its  warmest  advocates.**  But  the 
judicial  combat,  which  indeed  might  be  reckoned  one  species  of 
ordeal,  gradually  put  an  end  to  the  rest;  and  as  the  Church 
acquired  better  notions  of  law,  and  a  code  of  her  own,  she  strenu- 
ously exerted  herself  against  all  these  barbarous  superstitions.** 

But  the  religious  ignorance  of  the  middle  ages  sometimes 
burst  out  in  ebullitions  of  epidemical  enthusiasm,  more  remark- 
able than  these  superstitious  usages,  though  proceeding  in  fact 
from  similar  causes.  For  enthusiasm  is  little  else  than  super- 
stition put  in  motion,  and  is  equally  founded  on  a  strong  con- 
viction of  supernatural  agency,  without  any  just  conceptions  of 
its  nature.  Nor  has  any  denomination  of  Christians  produced, 
or  even  sanctioned,  more  fanaticism  than  the  Church  of  Rome. 
These  epidemical  frenzies,  however,  to  which  I  am  alluding,  were 
merely  tumultuous,  though  certainly  fostered  by  the  creed  of 
perpetual  miracles  which  the  clergy  inculcated,  and  drawing  a 
legitimate  precedent  for  religious  insurrection  from  the  crusades. 
For  these,  among  other  evil  consequences,  seem  to  have  prin- 
cipally excited  a  wild  fanaticism  that  did  not  sleep  for  several 
centuries.** 


«•  "  Baluzii  Capitularia/'  p.  444.  It  was 
prohibited  by  Louis  the  Debontir;  a 
man,  as  I  have  noticed  in  another  place, 
not  inferior,  as  a  legislator,  to  his  father. 
(Ibid.,  p.  668.)  "The  spirit  of  party." 
says  a  late  writer,  '*  has  often  accused 
the  Church  of  having  devised  these  bar- 
barous  methods  of  discovering  truth — 
the  duel  and  the  ordeal;  nothing  can  be 
more  unjust.  Neither  one  nor  the  other 
is  derived  from  Christianity;  they  existed 
long  before  in  the  Germanic  usaares." 
(Ampire,  "  Hist.  Litt.  de  la  France,  iii, 
i8o.)  Anv  one  must  have  been  very  ig- 
norant  who  attributed  the  invention  of 
ordeals  to  the  Church.  But  during  the 
dark  ages  they  were  always  sanctioned. 
Agobard,  from  whom  M.  Ampiftre  gives 
a  Quotation,  in  the  reign  of  Louis  the 
Debonair  wrote  strongly  against  them; 
but  this  was  the  remonstrance  of  a  su- 
perior  man  in  an  age  that  was  ill  inclined 
to  hear  him. 

^  Ordeals  were  not  actually  abolished 
in  France,  notwithstanding  the  law  of 
Louis  above  mentioned,  so  late  as  the 
eleventh   century   (Bouquet,   tome  xi,   p. 

So),  nor  in  England  till  the  reign  of 
enrjr  III.  Some  of  the  stories  we  read, 
wherein  accused  persons  have  passed  tri- 
umphantly through  these  severe  proofs, 
are  perplexing  enough;  and  perhaps  it  is 
safer,  as  well  as  easier,  to  deny  than  to 
explain  them.    For  example,  a  writer  in 


the  "  Archsologia  "  (vol.  xv,  p.  17a)  has 
shown  that  Emma,  queen  of  Edward  the 
Confessor,  did  not  perform  her  trial  by 
stepping  between,  as  Blackstone  im- 
agines, but  upon  nine  red-hot  plough- 
shares. But  he  seems  not  aware  that  the 
whole  story  is  unsupported  by  any  con- 
temi>orary  or  even  respecUble  testimony. 
A  similar  anecdote  is  related  of  Cune- 
gunda.  wife  of  the  Emperor  Henry  II. 
which  probably  gave  rise  to  that  of 
Emma.  There  are,  however,  medica- 
ments, as  is  well  known,  that  protect  the 
skin  to  a  certain  degree  against  the  effect 
of  fire.  This  phenomenon  would  pass  for 
miraculous,  and  form  the  basis  of  those 
cxaggjM^ted  stories  in  monkish  books. 

♦*  The  most  singular  effect  of  this  cru- 
sadinff  spirit  was  witnessed  in  laii,  when 
a  multitude,  amounting,  as  some  say,  to 
90.000,  chiefly  composed  of  children,  and 
commanded  by  a  child,  set  out  for  the 
purpose  of  recovering  the  Holy  Land. 
They  came  for  the  most  part  from  Ger- 
many, and  reached  Genoa  without  harm. 
But,  findinff  there  an  obstacle  which  their 
imperfect  knowledge  of  geography  bad 
not  anticipated,  they  soon  dispersed  in 
various  directions.  Thirty  thousand  ar- 
rived at  Marseilles,  where  part  were  mur- 
dered, part  probably  starved,  and  the 
rest  sold  to  the  Saracens.  (Annali  di 
Muratori,  a.  d.  laii;  Velly.  "Hist,  de 
France,"  tome  iv,  p.  ao6.) 


ENTHUSIASTIC  RISINGS  755 

The  first  conspicuous  appearance  of  it  was  in  the  reign  of 
Philip  Augustus,  when  the  mercenary  troops,  dismissed  from 
the  pay  of  that  prince  and  of  Henry  II,  committed  the  greatest 
outrages  in  the  south  of  France.  One  Durand,  a  carpenter,  de- 
luded, it  is  said,  by  a  contrived  appearance  of  the  Virgin,  put 
himself  at  the  head  of  an  army  of  the  populace,  in  order  to  destroy 
these  marauders.  His  followers  were  styled  Brethren  of  the 
White  Caps,  from  the  linen  coverings  of  their  heads.  They 
bound  themselves  not  to  play  at  dice  nor  frequent  taverns,  to 
wear  no  affected  clothing,  to  avoid  perjury  and  vain  swearing. 
After  some  successes  over  the  plunderers,  they  went  so  far  as 
to  forbid  the  lords  to  take  any  dues  from  their  vassals,  on  pain 
of  incurring  the  indignation  of  the  brotherhood.  It  may  easily 
be  imagined  that  they  were  soon  entirely  discomfited,  so  that  no 
one  dared  to  own  that  he  had  belonged  to  them.** 

During  the  captivity  of  St.  Louis  in  Egypt,  a  more  extensive 
and  terrible  ferment  broke  out  in  Flanders,  and  spread  from 
thence  over  great  part  of  France.  An  impostor  declared  himself 
commissioned  by  the  Virgin  to  preach  a  crusade,  not  to  the  rich 
and  noble,  who  for  their  pride  had  been  rejected  of  God,  but  the 
poor.  His  disciples  were  called  Pastoureaux,  the  simplicity  of 
shepherds  having  exposed  them  more  readily  to  this  delusion. 
In  a  short  time  they  were  swelled  by  the  confluence  of  abundant 
streams  to  a  moving  mass  of  a  hundred  thousand  men,  divided 
into  companies,  with  banners  bearing  a  cross  and  a  lamb,  and 
commanded  by  the  impostor's  lieutenants.  He  assumed  a  priestly 
character,  preaching,  absolving,  annulling  marriages.  At  Amiens, 
Bourges,  Orleans,  and  Paris  itself  he  was  received  as  a  divine 
prophet.  Even  the  regent  Blanche  for  a  time  was  led  away  by 
the  popular  tide.  His  main  topic  was  reproach  of  the  clergy  for 
their  idleness  and  corruption — a  theme  well  adapted  to  the  ears 
of  the  people,  who  had  long  been  uttering  similar  strains  of 
complaint.  In  some  towns  his  followers  massacred  the  priests 
and  plundered  the  monasteries.  The  government  at  length  began 
to  exert  itself;  and  the  public  sentiment  turning  against  the 
authors  of  so  much  confusion,  this  rabble  was  put  to  the  sword 
or  dissipated.**  Seventy  years  afterward  an  insurrection,  almost 
exactly  parallel  to  this,  burst  out  under  the  same  pretence  of  a 
crusade.  These  insurgents,  too,  bore  the  name  of  Pastoureaux, 
and  their  short  career  was  distinguished  by  a  general  massacre 
of  the  Jews.*^ 

But  though  the  contagion  of  fanaticism  spreads  much  more 

*VeIl7,  tome  iii,  p.  295;  Du  Cange,  ▼,  ▼iii,   p.  99.     The  continuAtor  of  Nangit 

Ctpuciati.  says,    sicut    fumus    •ubit6    cranutt    tota 

*•  Velly,  "  Hist,  de  France.**  tome  v.  ilia    commotio.      ("  Spidlegium,"    tome 

p.  7:  Du  Cange,  v,  Pastorelli.  iii,  p.  77.) 

^VtUj,    '^Hist.    de    France/*    tome 
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rapidly  among  the  populace,  and  in  modem  times  is  almost  en- 
tirely confined  to  it,  there  were  examples,  in  the  middle  ages,  of 
an  epidemical  religious  lunacy,  from  which  no  class  was  exempt 
One  of  these  occurred  about  the  year  1260,  when  a  multitude  of 
every  rank,  age,  and  sex,  marching  two  by  two  in  procession 
along  the  streets  and  public  roads,  mingled  groans  and  dolorous 
hymns  with  the  sound  of  leathern  scourges  which  they  exercised 
upon  their  naked  backs.  From  this  mark  of  penitence,  which, 
as  it  bears  at  least  all  the  appearance  of  sincerity,  is  not  uncom- 
mon in  the  Church  of  Rome,  they  acquired  the  name  of  Flagel- 
lants. Their  career  began,  it  is  said,  at  Perugia,  whence  they 
spread  over  the  rest  of  Italy,  and  into  Germany  and  Poland. 
As  this  spontaneous  fanaticism  met  with  no  encouragement  from 
the  Church,  and  was  prudently  discountenanced  by  the  civil 
magistrate,  it  died  away  in  a  very  short  time.*®  But  it  is  more 
surprising  that,  after  almost  a  century  and  a  half  of  continual 
improvement  and  illumination,  another  irruption  of  popular  ex- 
travagance burst  out  under  circumstances  exceedingly  similar.** 
In  the  month  of  August,  1399,"  says  a  contemporary  historian, 
there  appeared  all  over  Italy  a  description  of  persons,  called 
Bianchi,  from  the  white  linen  vestment  that  they  wore.  They 
passed  from  province  to  province,  and  from  city  to  city,  crying 
out  *  Misericordia ! '  with  their  faces  covered  and  bent  toward 
the  ground,  and  bearing  before  them  a  great  crucifix.  Their 
constant  song  was,  *  Stabat  Mater  dolorosa.'  This  lasted  three 
months,  and  whoever  did  not  attend  their  procession  was  re- 
puted a  heretic."  *®  Almost  every  Italian  writer  of  the  time  takes 
notice  of  these  Bianchi;  and  Muratori  ascribes  a  remarkable 
reformation  of  manners  (though  certainly  a  very  transient  one) 
to  their  influence.**  Nor  were  they  confined  to  Italy,  though 
no  such  meritorious  exertions  are  imputed  to  them  in  other 
countries.  In  France  their  practice  of  covering  the  face  gave 
such  opportunity  to  crimes  as  to  be  prohibited  by  the  govern- 
ment ;  **  and  we  have  an  act  on  the  rolls  of  the  first  Parliament 
of  Henry  IV,  forbidding  any  one,  "  under  pain  of  forfeiting  all 
his  worth,  to  receive  the  new  sect  in  white  clothes,  pretending 
to  great  sanctity,"  which  had  recently  appeared  in  foreign  parts." 
The  devotion  of  the  multitude  was  wrought  to  this  feverish 


if 


« 


**Velljjr,  tome  ▼,  p.  279;  Du  Cange,  t, 
Vcrberatio. 

**  Something  of  a  similar  kind  is 
mentioned  by  G.  Villani,  under  the  year 
1310  (1.  viii,  c.  122). 

••"Annal.  Mediolan."  in  Murat., 
"  Script.  Rer.  Ttal.,"  tome  xvi,  p.  832;  G. 
Stella,  **  Ann.  Genuens."  tome  xvii.p.  1072; 
**  Chron.  Foroliviense,"  tome  xix,  p.  874; 
"  Ann.  Bonincontri,"  tome  xxi,  p.  79* 

"  "  Dissert,"  75.  Sudden  transitions 
frwflr  proSigBte  to  au0tere  maimers  were 


so  common  among  individuals  tiiat  we 
can  not  be  surprised  at  their  sometimes 
becoming  in  a  manner  national.  Aza* 
rius,  a  chronicler  of  Milan,  after  describ- 
ing the  almost  incredible  dissoluteness  of 
Pavia,  gives  an  account  of  an  instan- 
taneous reformation  wrought  by  the 
preaching  of  a  cerUin  friar.  This  was 
about  1350.  ("  Script  Rer.  Ital,"  tome 
xvi,  p.  t75.) 

"  Villaret  tome  xii,  p.  327. 

■•  "  Rot  Ptxir  vol.  ifi,  pTiaB. 
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height  by  the  prevailing  system  of  the  clergy.  In  that  singular 
polytheism,  which  had  been  grafted  on  Christianity,  nothing  was 
so  conspicuous  as  the  belief  of  perpetual  miracles — if,  indeed, 
those  could  properly  be  termed  miracles  which,  by  their  con- 
stant recurrence,  even  upon  trifling  occasions,  might  seem  within 
the  ordinary  dispensations  of  Providence.  These  superstitions 
arose  in  what  are  called  primitive  times,  and  are  certainly  no  part 
of  popery,  if  in  that  word  we  include  any  especial  reference  to 
the  Roman  See.  But  successive  ages  of  ignorance  swelled  the 
delusion  to  such  an  enormous  pitch  that  it  was  as  difficult  to 
trace,  we  may  say  without  exaggeration,  the  real  religion  of  the 
Gospel  in  the  popular  belief  of  the  laity  as  the  real  history  of 
Charlemagne  in  the  romance  of  Turpin.  It  must  not  be  sup- 
posed that  these  absurdities  were  produced,  as  well  as  nourished, 
by  ignorance.  In  most  cases  they  were  the  work  of  deliberate 
imposture.  Every  cathedral  or  monastery  had  its  tutelar  saint, 
and  every  saint  his  legend,  fabricated  in  order  to  enrich  the 
churches  under  his  protection,  by  exaggerating  his  virtues,  his 
miracles,  and  consequently  his  power  of  serving  those  who  paid 
liberally  for  his  patronage.***  Many  of  those  saints  were  imagi- 
nary persons ;  sometimes  a  blundered  inscription  added  a  name  to 
the  calendar,  and  sometimes,  it  is  said,  a  heathen  god  was  sur- 
prised at  the  company  to  which  he  was  introduced,  and  the  rites 
with  which  he  was  honoured.** 

It  would  not  be  consonant  to  the  nature  of  the  present  work 
to  dwell  upon  the  erroneousness  of  this  religion;  but  its  effect 
upon  the  moral  and  intellectual  character  of  mankind  was  so 
prominent  that  no  one  can  take  a  philosophical  view  of  the  mid- 
dle ages  without  attending  more  than  is  at  present  fashionable 
to  their  ecclesiastical  history.  That  the  exclusive  worship  of 
saints,  under  the  guidance  of  an  artful  though  illiterate  priesthood, 
degraded  the  understanding  and  begot  a  stupid  credulity  and 
fanaticism,  is  sufficiently  evident.  But  it  was  also  so  managed 
as  to  loosen  the  bonds  of  religion  and  pervert  the  standard  of 
morality.  If  these  inhabitants  of  heaven  had  been  represented  as 
stem  avengers,  accepting  no  slight  atonement  for  heavy  offences, 
and  prompt  to  interpose  their  control  over  natural  events  for 
the  detection  and  punishment  of  guilt,  the  creed,  however  im- 
possible to  be  reconciled  with  experience,  might  have  proved  a 
salutary  check  upon  a  rude  people,  and  would  at  least  have  had 
the  only  palliation  that  can  be  offered  for  a  religious  impos- 
ture— ^its  political  expediency.     In  the  legends  of  those  times, 

••ThU  is  confessed  br  the  authors  of  **Middleton's  "Letter  from  Rome."    I! 

^^Histoirc  Litt^raire  de  la  France."  tome  some  of  our  eloquent  countryman's  po- 

^  P*  4*   and   indeed  by  many   Catholic  sitions  should  be  disputed,  there  are  still 

writers.    I  need  not  quote  Mosneim,  who  abundant  Catholic  testimonies  that  imagi- 

more  thaa   confirms  every  word  of  my  nary  saints  have  been  canoniud. 
tact 
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on  the  contrary,  they  appeared  only  as  perpetual  intercc 
so  good-natured  and  so  powerful  that  a  sinner  was  more  en 
ically  foolish  than  he  is  usually  represented  if  he  failed  to  : 
himself  against  any  bad  consequences.  For  a  little  attenti 
the  saints,  and  especially  to  the  Virgin,  with  due  liberal 
their  servants,  had  saved,  he  would  be  told,  so  many  of  the 
atrocious  delinquents  that  he  might  equitably  presume  upon 
lar  luck  in  his  own  case. 

This  monstrous  superstition  grew  to  its  height  in  the  t 
century.  For  the  advance  that  learning  then  made  was 
means  sufficient  to  counteract  the  vast  increase  of  monas 
and  the  opportunities  which  the  greater  cultivation  of  m 
languages  afforded  for  the  diffusion  of  legendary  tales.  ] 
now,  too,  that  the  veneration  paid  to  the  Virgin,  in  early 
very  great,  rose  to  an  almost  exclusive  idolatry.  It  is  di 
to  conceive  the  stupid  absurdity  and  the  disgusting  profai 
of  those  stories  which  were  invented  by  the  monks  to  d 
honour.    A  few  examples  have  been  thrown  into  a  note.** 


**  Le  Grand  d'Austr  has  given  us,  in 
the  fifth  volume  of  his  '*  Fabliaux/*  several 
of  the  religious  tales  by  which  the  monks 
endeavoured  to  wiUidraw  the  people  from 
romances  of  chivalrv.  The  following 
specimens  will  abundantly  confirm  my 
assertions,  which  may  perhaps  appear 
harsh  and  extravagant  to  the  reader. 

There  was  a  man  whose  occupation 
was  highway  robbery;  but  whenever  he 
set  out  on  any  such  expedition,  he  was 
careful  to  address  a  prayer  to  the  Vir- 
ffin.  Taken  at  last,  he  was  sentenced  to 
be  hanged.  While  the  cord  was  round 
his  neck  he  made  his  usual  prayer,  nor 
was  it  ineffectual.  The  Virgin  supported 
his  feet  "  with  her  white  hands,  and 
thus  kept  him  alive  two  dajjrs,  to  the  no 
small  surprise  of  the  executioner,  who  at> 
tempted  to  complete  his  work  with 
strokes  of  a  swonl.  But  the  same  in* 
visible  hand  turned  aside  the  weapon, 
and  the  executioner  was  compelled  to 
release  his  victim,  acknowledging  the 
miracle.  The  thief  retired  into  a  monas- 
tery, which  is  always  the  termination  of 
these  deliverances. 

At  the  monastery  of  St.  Peter,  near 
Colore,  lived  a  monk  perfectly  dissolute 
and  irreligious,  but  very  devout  toward 
the  Apostle.  Unluckily  he  died  sud- 
denly  without  confession.  The  fiends 
came  as  usual  to  seize  his  soul.  St.  Pe- 
ter, vexed  at  losing  so  faithful  a  votary, 
besou^^ht  God  to  admit  the  monk  into 
paradise.  His  prayer  was  refused;  and 
though  the  whole  body  of  saints,  apostles, 
angels,  and  martyrs  joined  at  his  request 
to  make  interest,  it  was  of  no  avail.  In 
this  extremity  he  had  recourse  to  the 
Mother  of  God.  "Fair  lady,"  he  said, 
my  monk  is  lost  if  you  do  not  interfere 
for  him;  but  what  is  impossible  for  us 
will  be  but  sport  to  you,  «  you  please  to 
assist  us.     Your  Son,  if  you  but  speak 


a  word,  must  yield,  since  it  is 
power   to   command   him."     The 
Mother   assented,    and,    followed 
the    virgins,     moved    toward     he 
He  who  had  himself  given  the 
"  Honour  thy  father  and  thy  motl 
sooner    saw    his    own    parent    a 
than  he  rose  to  receive  her;  and 
her   by    the   hand    inquired    her 
The    rest    may    be    easily    oonj 
Compare   the   ^^ross   stupidity,   oi 
the  atrocious   impiety  of   this   ta! 
the  pure  theism  of  the  **  Arabian  1 
and  judge  whether  the  Deity  wa 
worshipped  at  Cologne  or  at  Ba{ 

It  is  unnecessary  to  multiply  ii 
of   this   kind.     In    one    tale    the 
takes  the  shape  of  a  nun,  who  hac 
from    the    convent,    and    perfor 
duties   ten   years,    till,    tired    of 
tine  life,  she  returns  unsuspectec 
was  in  consideration  of  her  navin 
omitted  to  say  an  Ave  as  she  pai 
Virgin's    image.      In    another,    a 
man,    in    love   with    a   handsome 
consents,  at  the  instigation  of  a  s 
to    renounce    God    and    the    sair 
can    not   be   persuaded   to    give 
Virgin,  well  knowing  that  if  he  1 
his     friend     he     should     obtain 
through  her  means.    Accordinglv, 
spired  his  mistress  with  so  mucn 
tnat  he  married  her  within  a  few 

These  tales,  it  may  be  said,  v 

f>roduction  of  iRnorant  men,  an< 
ated  among  tne  populace.  C 
the^  would  have  excited  conten 
indignation  in  the  more  enli 
clergy.  But  I  am  concerned  n 
general  character  of  religious 
among  the  people:  and  for  this  ii 
ter  to  take  such  popular  compi 
adapted  to  what  the  laity  alrei 
lieved,  than  the  writings  of  compi 
learned   and    reflecting    men.      H 
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Whether  the  superstition  ol  these  dark  ages  had  actually 
passed  that  point  when  it  becomes  more  injurious  to  public 
morals  and  the  welfare  of  society  than  the  entire  absence  of  all 
religious  notions  is  a  very  complex  question,  upon  which  I  would 
by  no  means  pronounce  an  affirmative  decision.*^  A  salutary 
influence,  breathed  from  the  spirit  of  a  more  genuine  religion, 
often  displayed  itself  among  the  corruptions  of  a  degenerate 
superstition.  In  the  original  principles  of  monastic  orders,  and 
the  rules  by  which  they  ought  at  least  to  have  been  governed, 
there  was  a  character  of  meekness,  self-denial,  and  charity  that 
could  not  wholly  be  effaced.  These  virtues,  rather  than  justice 
and  veracity,  were  inculcated  by  the  religious  ethics  of  the  mid- 
dle ages ;  and  in  the  relief  of  indigence  it  may,  upon  the  whole, 
be  asserted  that  the  monks  did  not  fall  short  of  their  profession.** 
This  eleemosynary  spirit,  indeed,  remarkably  distinguishes  both 
Christianity  and  Mohammedanism  from  the  moral  systems  of 
Greece  and  Rome,  which  were  very  deficient  in  general  human- 
ity and  sympathy  with  suffering.  Nor  do  we  find  in  any  single 
instance  during  ancient  times,  if  I  mistake  not,  those  public  in- 
stitutions for  the  alleviation  of  human  miseries  which  have  long 
been  scattered  over  every  part  of  Europe.  The  virtues  of  the 
monks  assumed  a  still  higher  character  when  they  stood  forward 
as  protectors  of  the  oppressed.    By  an  established  law,  founded 


ttories  of  the  same  cast  are  frequent  in 
the  monkish  historians.  Matthew  Paris, 
one  of  the  most  respectable  of  that  class, 
tnd  no  friend  to  the  covetousness  or  re- 
laxed lives  of  the  priesthood^  tells  us  of 
•  knight  who  was  on  the  pomt  of  being 
damned  for  frequenting  tournaments,  but 
saved  by  a  donation  he  had  formerly 
made  to  the  Virgin  (p.  390). 

"This  hesitation  about  so  important  a 
question  is  what  I  would  by  no  means 
repeat.  Beyond  every  doubt,  the  evils 
of  superstition  in  the  middle  ages,  though 
separately  considered  very  serious,  are 
not  to  be  weighed  against  the  benefits 
of  the  reliffipn  with  which  they  were  so 
mingled.  The  fashion  of  the  eighteenth 
century,  among  Protestants  especially, 
was  to  exaggerate  the  crimes  and  follies 
of  mediaeval  ages — perhaps  I  have  fallen 
into  it  a  little  too  much;  in  the  present, 
we  seem  more  in  danger  of  extenuating 
them.  We  still  want  an  inflexible  im- 
partiality in  all  that  borders  on  ecclesi- 
astical history^  which,  I  believe,  has 
never  been  displayed  on  an  extensive 
scale.  A  more  captivating  book  can 
hardly  be  named  than  the  **  Mores  Ca- 
tholid  "  of  Mr.  Digby ;  and  it  contains 
certainly  a  great  deal  of  truth;  but  the 
general  effect  is  that  of  a  mirage,  which 
confuses  and  deludes  the  sight.  If  those 
**  aaes  of  faith  *'  were  as  noble,  as  pure, 
as  full  of  human  kindness,  as  he  has  de- 
lineated them,  we  have  had  a  bad  ex- 
diange  in  the  centuries  since  the  Refor- 
■atkm.     And   those  who  gaze   at   Mr. 


Digby's  enchantments  will  do  well  to 
consider  how  they  can  better  escape  this 
consequence  than  he  has  done.  Dr. 
Maitland's  "  Letters  on  the  Dark  Ages," 
and  a  great  deal  more  that  comes  from 
the  pseudo-Anglican  or  Anglo-Catholic 
press,  converge  to  the  same  end:  a 
strong  sympathy  with  the  mediaeval 
church,  a  great  mdulgence  to  its  errors, 
and,  indeed,  a  reluctance  to  admit  them, 
with  a  corresponding  estrangement  from 
all  that  has  passed  in  the  last  three  cen- 
turies.    [1848.] 

**  I  am  inclined  to  acquiesce  in  this 
general  opinion;  yet  an  account  of  ex- 
penses at  Bolton  Abbey,  about  the  reign 
of  Edward  II,  published  in  WhitakePs 
**  History  of  Craven,*'  p.  ^i,  makes  a 
very  scanty  show  of  almsgivmg  in  this 
opulent  monastery.  Much,  however,  was 
no  doubt  given  m  victuals.  But  it  is  n 
strange  error  to  conceive  that  English 
monasteries  before  the  dissolution  fed  the 
indigent  part  of  the  nation,  and  gave  that 
general  relief  which  the  poor-laws  are  in- 
tended to  afford. 

Piers    Plowman   is   indeed   a    satirist; 
but  he  plainly  charges  the  monks  with 
want  of  charity: 
"  Little  had  lordes  to  do  to  give  landes 

from  their  heires 
To  religious  that  have  no  ruthe  though 

it  raine  on  their  aultres; 
In  many  places  there  the  parsons  be 

themself  at  ease. 
Of  the  poor  they  have  no  pitie  and 

that  is  their  poor  charitie. ' 
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on  very  ancient  superstition,  the  precincts  of  a  church  afforded 
sanctuary  to  accused  persons.  Under  a  due  administration  of 
justice  this  privilege  would  have  been  simply  and  constantly  mis- 
chievous, as  we  properly  consider  it  to  be  in  those  countries 
where  it  still  subsists.  But  in  the  rapine  and  tumult  of  the  middle 
ages  the  right  of  sanctuary  might  as  often  be  a  shield  to  inno- 
cence as  an  immunity  to  crime.  We  can  hardly  regret,  in  re- 
flecting on  the  desolating  violence  which  prevailed,  that  there 
should  have  been  some  green  spots  in  the  wilderness  where  the 
feeble  and  the  persecuted  could  find  refuge.  How  must  this 
right  have  enhanced  the  veneration  for  religious  institutions! 
How  gladly  must  the  victims  of  internal  warfare  have  turned 
their  eyes  from  the  baronial  castle,  the  dread  and  scourge  of  the 
neighbourhood,  to  those  venerable  walls  within  which  not  even 
the  clamour  of  arms  could  be  heard  to  disturb  the  chant  of 
holy  men  and  the  sacred  service  of  the  altar !  The  protection  of 
the  sanctuary  was  never  withheld.  A  son  of  Chilperic,  King  of 
France,  having  fled  to  that  of  Tours,  his  father  threatened  to  rav- 
age all  the  lands  of  the  Church  unless  they  gave  him  up.  Gregory, 
the  historian,  bishop  of  the  city,  replied  in  the  name  of  his  clergy 
that  Christians  could  not  be  guilty  of  an  act  unheard  of  among 
pagans.  The  king  was  as  good  as  his  word,  and  did  not  spare  the 
estate  of  the  Church,  but  dared  not  infringe  its  privileges.  He 
had,  indeed,  previously  addressed  a  letter  to  St.  Martin,  which  was 
laid  on  his  tomb  in  the  church,  requesting  permission  to  take  away 
his  son  by  force,  but  the  honest  saint  returned  no  answer.*" 

The  virtues  indeed,  or  supposed  virtues,  which  had  induced 
a  credulous  generation  to  enrich  so  many  of  the  monastic  orders, 
were  not  long  preserved.  We  must  reject,  in  the  excess  of  our 
candour,  all  testimonies  that  the  middle  ages  present,  from  the 
solemn  declaration  of  councils  and  reports  of  judicial  inquiry  to 
the  casual  evidence  of  common  fame  in  the  ballad  or  romance, 
if  we  would  extenuate  the  general  corruption  of  those  institu- 
tions. In  vain  new  rules  of  discipline  were  devised,  or  the  old 
corrected  by  reforms.  Many  of  their  worst  vices  grew  so  natu- 
rally out  of  their  mode  of  life  that  a  stricter  discipline  could  have 
no  tendency  to  extirpate  them.  Such  were  the  frauds  I  have 
already  noticed,  and  the  whole  scheme  of  hypocritical  austerities. 
Their  extreme  licentiousness  was  sometimes  hardly  concealed  by 
rthe  cowl  of  sanctity.  I  know  not  by  what  right  we  should  dis- 
t)elieve  the  reports  of  the  visitation  under  Henry  VHI,  entering 
as  they  do  into  a  multitude  of  specific  charges  both  probable  in 
their  nature  and  consonant  to  the  unanimous  opinion  of  the 
world.*®     Doubtless  there  were  many  communities,  as  well  as 

■•  Schmidt,    "  Hist    des    Allemmnds,"  ••  See     Fosbrooke's    '*  British     Mona- 

tome  i,  p.  374.  chism  "  (vol.  i,  p.  127,  and  toI.  ii,  p.  8)  for 
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individuals,  to  whom  none  of  these  reproaches  would  apply.  In 
the  very  best  view,  however,  that  can  be  taken  of  monasteries, 
their  existence  is  deeply  injurious  to  the  general  morals  of  a 
nation.  They  withdraw  men  of  pure  conduct  and  conscientious 
principles  from  the  exercise  of  social  duties,  and  leave  the  com- 
mon mass  of  human  vice  more  unmixed.  Such  men  are  always 
inclined  to  form  schemes  of  ascetic  perfection,  which  can  only 
be  fulfilled  in  retirement ;  but  in  the  strict  rules  of  monastic  life, 
and  under  the  influence  of  a  grovelling  superstition,  their  virtue 
lost  all  its  usefulness.  They  fell  implicitly  into  the  snares  of 
crafty  priests,  who  made  submission  to  the  Church  not  only  the 
condition  but  the  measure  of  all  praise.  "  He  is  a  good  Chris- 
tian," says  Eligius,  a  saint  of  the  seventh  century,  "  who  comes 
frequently  to  church ;  who  presents  an  oblation  that  it  may  be 
offered  to  God  on  the  altar ;  who  does  not  taste  the  fruits  of  his 
land  till  he  has  consecrated  a  part  of  them  to  God;  who  can 
repeat  the  Creed  or  the  Lord's  Prayer.  Redeem  your  souls  from 
punishment  while  it  is  in  your  power;  offer  presents  and  tithes 
to  churches,  light  candles  in  holy  places,  as  much  as  you  can 
afford,  come  more  frequently  to  church,  implore  the  protection 
of  the  saints ;  for,  if  you  observe  these  things,  you  may  come 
with  security  at  the  day  of  judgment  to  say,  *  Give  unto  us.  Lord, 
for  we  have  given  unto  thee.' "  '^ 

With  such  a  definition  of  the  Christian  character,  it  is  not 
surprising  that  any  fraud  and  injustice  became  honourable  when 


a  farrago  of  evidence  affainst  the  monks. 
Gemangis,  a  French  theologian  of  con- 
tiderable  eminence  at  the  beginning  of 
the  fifteenth  century,  speaks  of  nunner- 
ies in  the  following  terms:  "  Quid  aliud 
sunt  hoc  tempore  puellarum  monasteria, 
nisi  ouatdam  non  dico  Dei  sanctuaria, 
sed  Veneris  execranda  prostibula,  sea 
laacivorum  et  impudicorum  juvenum  ad 
hbidines  explendas  receptacula?  ut  idem 
sit  hodie  puellam  velare,  quod  et  public^ 
ad  scortandum  exponere."  William 
Prynne.  from  whose  records  (vol.  ii,  p. 
239)  I  have  taken  this  passage,  quotes  it 
on  occasion  of  a  charter  of  King  John, 
banishing  thirty  nuns  of  Ambresbury  into 
different  convents,  propter  vitae  suae  tur- 
pitudinem. 

**  Mosheim.  cent,  vii,  c.  3.  Robertson 
has  quoted  tnis  passage,  to  whom  per- 
haps I  am  immediately  indebted  for  it. 
("  Hist.  Charles  V,"  vol.  i.  note  11.) 

I  leave  this  passage  as  it  stood  in 
fenner  editions.  But  it  is  due  to  justice 
that  this  extract  from  Eligius  should 
never  be  quoted  in  future,  as  the  trans- 
lator of  Mosheim  has  induced  Robertson 
and  many  others,  as  well  as  myself,  to 
do.  Dr.  Lingard  has  pointed  out  that  it 
is  a  very  imperfect  representation  of  what 
Eligius  has  written;  for  though  he  has 
dwdled  on  these  devotional  practices  as 
parts  d  the  definition  of  a  good  Chris- 

50 


tian,  he  certainly  adds  a  great  deal  more 
to  which  no  one  could  object.  Yet  no 
one  is,  in  fact,  to  blame  for  this  mis- 
representation, which,  being  contained 
in  popular  books,  has  gone  forth  so 
widely.  Mosheim,  as  will  appear  on  re- 
ferring to  him,  did  not  quote  the  passage 
as  containing  a  complete  definition  of  the 
Christian  character.  His  translator, 
Maclaine,  mistook  this,  and  wrote,  in 
consequence,  the  severe  note  which  Rob- 
ertson has  copied.  I  have  seen  the  whole 
passage  in  d'Achery's  "  Spicilegium  "  (vol. 
V,  p.  213,  4to  edit),  and  can  testify  that 
Dr.  Lingard  is  perfectly  correct.  Upon 
the  whole,  this  is  a  striking  proof  now 
dangerous  it  is  to  take  any  authorities  at 
second-hand.— (Note  to  fourth  edition.) 
Much  clamour  has  been  made  about  the 
mistake  of  Maclaine,  which  was  innocent 
and  not  unnatural.  It  has  been  commented 
upon,  particularlv  by  Dr.  Arnold,  as  a 
proof  of  the  risk  we  run  of  misrepre- 
senting authors  by  quoting  them  at  sec- 
ond-hand. And  this  is  perfectly  true, 
and  ought  to  be  constantly  remembered. 
But.  so  long  as  we  acknowledge  the  im- 
mediate source  of  our  quotation,  no  cen- 
sure is  due,  since  in  works  of  consider- 
able extent  this  use  of  secondary  authori- 
ties is  absolutely  indispensable,  not  to 
mention  the  frequent  oifficulty  of  pro- 
curing access  to  original  authors.    [1848.] 
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it  contributed  to  the  riches  of  the  clergy  and  glory  of  their  order. 
Their  frauds,  however,  were  less  atrocious  than  the  savage 
bigotry  with  which  they  maintained  their  own  system  and  in- 
fected the  laity.  In  Saxony,  Poland,  Lithuania,  and  the  countries 
on  the  Baltic  Sea,  a  sanguinary  persecution  extirpated  the  original 
idolatry.  The  Jews  were  everywhere  the  objects  of  popular  in- 
sult and  oppression,  frequently  of  a  general  massacre,  though 
protected,  it  must  be  confessed,  by  the  laws  of  the  Church,  as 
well  as  in  general  by  temporal  princes.^'  Of  the  crusades  it  is 
only  necessary  to  repeat  that  they  began  in  a  tremendous  erup- 
tion of  fanaticism,  and  ceased  only  because  that  spirit  could  not 
be  constantly  kept  alive.  A  similar  influence  produced  the 
devastation  of  Languedoc,  the  stakes  and  scaffolds  of  the  Inqui- 
sition, and  rooted  in  the  religious  theory  of  Europe  those  maxims 
of  intolerance  which  it  has  so  slowly,  and  still  perhaps  so  imper- 
fectly, renounced. 

From  no  other  cause  are  the  dictates  of  sound  reason  and 
the  moral  sense  of  mankind  more  confused  than  by  this  narrow 
theological  bigotry.  For  as  it  must  often  happen  that  men  to 
whom  the  arrogance  of  a  prevailing  faction  imputes  religious 
error  are  exemplary  for  their  performance  of  moral  duties,  these 
virtues  gradually  cease  to  make  their  proper  impression,  and  are 
depreciated  by  the  rigidly  orthodox  as  of  little  value  in  compari- 
son with  just  opinions  in  speculative  points.  On  the  other  hand, 
vices  are  forgiven  to  those  who  are  zealous  in  the  faith.  I  speak 
too  gently  and  with  a  view  to  later  times ;  in  treating  of  the  dark 
ages  it  would  be  more  correct  to  say  that  crimes  were  com- 
mended. Thus  Gregory  of  Tours,  a  saint  of  the  Church,  after 
relating  a  most  atrocious  story  of  Clovis — the  murder  of  a  prince 
whom  he  had  previously  instigated  to  parricide— continues  the 
sentence :  "  For  God  daily  subdued  his  enemies  to  his  hand,  and 
increased  his  kingdom ;  because  he  walked  before  him  in  upright- 
ness, and  did  what  was  pleasing  in  his  eyes."  •' 


"Mr.  Turner  has  collected  many  curi- 
ous facts  relative  to  the  condition  of  the 
Jews,  especially  in  England.  ("  Hist,  of 
England,"  vol.  ii,  p.  os)  Others  may 
be  found  dispersed  in  Velly's  "  History 
of  France  *' ;  and  many  in  the  Spanish 
writers,  Mariana  and  Zurita.  The  fol- 
lowing are  from  Vaissette's  **  History  of 
Languedoc."  It  was  the  custom  at  Tou- 
louse to  give  a  blow  on  the  face  to  a 
Jew  every  Easter;  this  was  commuted  in 
the  twelfth  century  for  a  tribute  (tome  ii, 
p  151).  At  B^ziers  another  usage  pre- 
vailed, that  of  attacking  the  Jews'  houses 
with  stones  from  Palm  Sunday  to  Easter. 
No  other  weapon  was  to  be  used,  but 
it  generally  produced  bloodshed.  The 
populace  were  regularly  instigated  to  the 
assault  by  a  sermon  from  the  bishop.  At 
length  a  prelate  wiser  than  the  rest 
Mboii§hed  thji  ancient  practice,  but  not 


without  receiving  a  good  sum  from  the 
Jews  (p.  485). 

«  "  Greg  Tur.,"  1.  ii,  c,  40.  Of  Thco- 
debert,  grandson  of  Clovis,  the  same  his- 
torian says,  Magnum  se  et  in  omni 
bonitate  przcipuum  reddidit  In  the 
next  paragraph  we  find  a  story  of  his 
having  two  wives,  and  looking  so  ten- 
derly on  the  daughter  of  one  of  them, 
that  her  mother  tossed  her  over  a  bridge 
into  the  river  (1.  iii.  c.  as).  This  indeed 
is  a  trifle  to  the  passage  in  the  text. 
There  are  continual  proofs  of  immorality 
in  the  monkish  historians.  In  the  his- 
tory of  Ramsey  Abbey,  one  of  our  best 
documents  for  Anglo-Saxon  times,  we 
have  an  anecdote  of  a  bishop  who  made 
a  Danish  nobleman  drunk,  that  he  might 
cheat  him  of  an  estate,  which  is  told  with 
much  approbation.  (Gale.  "  Script.  An- 
glic," tome  i,  p.  441.)     W'alter  de  Hem- 
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It  is  a  frequent  complaint  of  ecclesiastical  writers  that  the 
rigorous  penances  imposed  by  the  primitive  canons  upon  delin- 
quents were  commuted  in  a  laxer  state  of  discipline  for  less  severe 
atonements,  and  ultimately,  indeed,  for  money.***  We  must  not, 
however,  regret  that  the  clergy  should  have  lost  the  power  of 
compelling  men  to  abstain  fifteen  years  from  eating  meat,  or  to 
stand  exposed  to  public  derision  at  the  gates  of  a  church.  Such 
implicit  submissiveness  could  only  have  produced  superstition 
and  hypocrisy  among  the  laity,  and  prepared  the  road  for  a  tyr- 
anny not  less  oppressive  than  that  of  India  or  ancient  Egypt. 
Indeed,  the  two  earliest  instances  of  ecclesiastical  interference 
with  the  rights  of  sovereigns — namely,  the  deposition  of  Wamba 
in  Spain  and  that  of  Louis  the  Debonair — were  founded  upon 
this  austere  system  of  penitence.  But  it  is  true  that  a  repentance 
redeemed  by  money  or  performed  by  a  substitute  could  have  no 
salutary  effect  on  the  sinner;  and  some  of  the  modes  of  atone- 
ment which  the  Church  most  approved  were  particularly  hostile 
to  public  morals.  None  was  so  usual  as  pilgrimage,  whether  to 
Jerusalem  or  Rome,  which  were  the  great  objects  of  devotion, 
or  to  the  shrine  of  some  national  saint — a  James  of  Compostella, 
a  David,  or  a  Thomas  a  Becket.  This  licensed  vagrancy  was 
naturally  productive  of  dissoluteness,  especially  among  the 
women.  Our  English  ladies,  in  their  zeal  to  obtain  the  spiritual 
treasures  of  Rome,  are  said  to  have  relaxed  the  necessary  cau- 
tion about  one  that  was  in  their  own  custody.'^  There  is  a 
capitulary  of  Charlemagne  directed  against  itinerant  penitents, 
who  probably  considered  the  iron  chain  around  their  necks  an 
expiation  of  future  as  well  as  past  offences.^' 

The  crusades  may  be  considered  as  martial  pilgrimages  on 
an  enormous  scale,  and  their  influence  upon  general  morality 
seems  to  have  been  altogether  pernicious.  Those  who  served 
under  the  cross  would  not,  indeed,  have  lived  very  virtuously  at 
home:  but  the  confidence  in  their  own  merits,  which  the  prin- 
ciple of  such  expeditions  inspired,  must  have  aggravated  the 
ferocity  and  dissoluteness  of  their  ancient  habits.  Several  his- 
torians attest  the  depravation  of  morals  which  existed  both  among 
the  crusaders  and  in  the  states  formed  out  of  their  conquests.'^ 

While  religion  had  thus  lost  almost  every  quality  that  ren- 

ingford  recounts  with  excessive  deliipht 
the  well-known  story  of  the  Jews  who 
were  persuaded  by  the  captain  of  their 
vessel  to  walk  on  the  sands  at  low  water, 
till  the  rising  tide  drowned  them;  and 
adds  that  the  captain  was  both  pardoned 
and  rewarded  for  it  by  the  king,  gratiam 
promeruit  et  praemium.  This  is  a  mistake, 
masmuch  as  he  was  hanged;  but  it  ex- 
hibits the  character  of  the  historian. 
THemingford,  p.  21.) 

••Fleurr,     *  Troi.-^'eme     Discours    sur 
l*Histoirc  Ecdiuastique." 


«  Henry,  "  Hist,  of  England,"  vol.  ii. 
c.  7. 

••  Du  Cange,  v.  Peregrinatio.  Non 
sinantur  vagari  isti  nudi  cum  ferro,  qui 
dicunt  se  data  pcenitentia  ire  vagantes. 
Melius  videtur,  ut  si  aliquod  inconuse- 
turn  ct  capitale  crimen  commiserint.  in 
uno  loco  permaneant  laborantes  et  ser- 
vicntes  et  poenitentiam  agentes,  secun- 
dum quod  canonic^  iis  impositum  sit. 

•'I.  de  Vitriaco,  in  "  Gesta  Dei  ^ex 
Francos,"  tome  \\  ViWaim,  \.  n\\»  ^  \^^ 
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ders  it  conducive  to  the  good  order  of  society,  the  control  o! 
human  law  was  still  less  efficacious.  But  this  part  of  my  sub- 
ject has  been  anticipated  in  other  passages  of  the  present  work; 
and  I  shall  only  glance  at  the  want  of  regular  subordination, 
which  rendered  legislative  and  judicial  edicts  a  dead  letter,  and 
at  the  incessant  private  warfare,  rendered  legitimate  by  the  usages 
of  most  continental  nations.  Such  hostilities,  conducted  as  they 
must  usually  have  been  with  injustice  and  cruelty,  could  not  fail 
to  produce  a  degree  of  rapacious  ferocity  in  the  general  disposi- 
tion of  a  people.  And  this  certainly  was  among  the  character- 
istics of  every  nation  for  many  centuries. 

It  is  easy  to  infer  the  degradation  of  society  during  the  dark 
ages  from  the  state  of  religion  and  police.  Certainly  there  are  a 
few  great  landmarks  of  moral  distinctions  so  deeply  fixed  in 
human  nature  that  no  degree  of  rudeness  can  destroy,  nor  even 
any  superstition  remove  them.  Wherever  an  extreme  corrup- 
tion has  in  any  particular  society  defaced  these  sacred  archetypes 
that  are  given  to  guide  and  correct  the  sentiments  of  mankind, 
it  is  in  the  course  of  Providence  that  the  society  itself  should 
perish  by  internal  discord  or  the  SWQXA  oi  a  conqueror.  In  the 
worst  ages  of  Europe  there  must  have  fioistedthe  seeds  of  social 
virtues,  of  fidelity,  gratitude,  and  disinterestrafl^s,  sufficient  at 
least  to  preserve  the  public  approbation  of  more^^evated  prin- 
ciples than  the  public  conduct  displayed.  Without  fiStese  imper- 
ishable elements  there  could  have  been  no  restoratioin  of  the 
moral  energies;  nothing  upon  which  reformed  faith,  >reyived 
knowledge,  renewed  law,  could  exercise  their  nourishin^^nflu- 
ences.  But  history,  which  reflects  only  the  more  prominenA^^a- 
tures  of  society,  can  not  exhibit  the  virtues  that  were  scaro^^X 
able  to  struggle  through  the  general  depravation.  I  am  aw*^ 
that  a  tone  of  exaggerated  declamation  is  at  all  times  usual  v/i^^ 
those  who  lament  the  vices  of  their  own  time;  and  writers 
the  middle  ages  are  in  abundant  need  of  allowance  on  this  score- 
Nor  is  it  reasonable  to  found  any  inferences  as  to  the  genera] 
condition  of  society  on  single  instances  of  crimes,  however  atro- 
cious, especially  when  committed  under  the  influence  of  violen] 
passion.  Such  enormities  are  the  fruit  of  every  age,  and  none  ij 
to  be  measured  by  them.  They  make,  however,  a  strong  ii 
pression  at  the  moment,  and  thus  find  a  place  in  contemporai 
annals,  from  which  modem  writers  are  commonly  glad  to  ei 
tract  whatever  may  seem  to  throw  light  upon  manners.  I  sha/"» 
therefore,  abstain  from  producing  any  particular  cases  of  dp- 
soluteness  or  cruelty  from  the  records  of  the  middle  ages,  l^st 
I  should  weaken  a  general  proposition  by  offering  an  imperf^^* 
induction  to  support  it,  and  shall  content  myself  with  observinSf 
that  times  to  which  men  sometimes  appeal,  as  to  a  golden  peri^' 
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were  far  inferior  in  every  moral  comparison  to  those  in  which 
we  are  thrown.'*  One  crime,  as  more  universal  and  character- 
istic than  others,  may  be  particularly  noticed.  All  writers  agree 
in  the  prevalence  of  judicial  perjury.  It  seems  to  have  almost 
invariably  escaped  human  punishment ;  and  the  barriers  of  super- 
stition were  in  this,  as  in  every  other  instance,  too  feeble  to  pre- 
vent the  commission  of  crimes.  Many  of  the  proofs  by  ordeal 
were  applied  to  witnesses  as  well  as  those  whom  they  accused; 
and  undoubtedly  trial  by  combat  was  preserved  in  a  considerable 
degree  on  account  of  the  difficulty  experienced  in  securing  a  just 
cause  against  the  perjury  of  witnesses.  Robert,  King  of  France, 
perceiving  how  frequently  men  forswore  themselves  upon  the 
relics  of  saints,  and  less  shocked  apparently  at  the  crime  than  at 
the  sacrilege,  caused  an  empty  reliquary  of  crystal  to  be  used, 
that  those  who  touched  it  might  incur  less  guilt  in  fact,  though 
not  in  intention.  Such  an  anecdote  characterizes  both  the  man 
and  the  times.'^ 

The  favourite  diversions  of  the  middle  ages,  in  the  intervals 
of  war,  were  those  of  hunting  and  hawking.  The  former  must 
in  all  countries  be  a  source  of  pleasure;  but  it  seems  to  have 
been  enjoyed  in  moderation  by  the  Greeks  and  the  Romans. 
With  the  northern  invaders,  however,  it  was  rather  a  predomi- 
nant appetite  than  an  amusement ;  it  was  their  pride  and  their 
ornament,  the  theme  of  their  songs,  the  object  of  their  laws,  and 
the  business  of  their  lives.  Falconry,  unknown  as  a  diversion  to 
the  ancients,  became  from  the  fourth  century  an  equally  delight- 
ful occupation.'®  From  the  Salic  and  other  barbarous  codes  of 
the  fifth  century  to  the  close  of  the  period  under  our  review, 
every  age  would  furnish  testimony  to  the  ruling  passion  for  these 
two  species  of  chase,  or,  as  they  were  sometimes  called,  the  mys- 
teries of  woods  and  rivers.  A  knight  seldom  stirred  from  his 
house  without  a  falcon  on  his  wrist  or  a  greyhound  that  followed 
him.     Thus  are  Harold  and  his  attendants  represented  in  the 


,  **  Henry  has  taken  pains  in  drawing  a 
picture,   not   very   favourable,   of  Anglo- 
Saxon    manners.      (Book    II,    chap.    7.) 
This  perhaps  is  the  best  chapter,  as  the 
tolume  is   the  best  volume,  of  his  un- 
equal work.     His  account  of  the  Anglo- 
Saxons  is  derived  in  a  great  degree  from 
William   of   Malmesbury,   who   does   not 
ipare  them.     Their  civil  history,  indeed, 
tad  their  laws,  speak  sufhciently  against 
the  character  of  that   people.     But  the 
Normans  had  little  more  to  boast  of  in 
respect  of  moral  correctness.    Their  lux- 
vions  and  dissolute  habits  are  as  much 
noticed  as  their  insolence.     (Vid.    "  Or- 
dericus  Vitalis,"  p.  60a:  "  Johann.  Saris- 
Wiensis    Policraticus,      p.     194;    Velly, 
"HitL  de  France,**  tome  lii,  p.  59.)    The 
futt  of  manners   in    France   under   the 
int  two   racea   of   kings,   and   in    Italy 


both  under  the  Lombards  and  the  subse- 

auent  dynasties,  may  be  collected  from 
leir  histories,  their  laws,  and  those  mis- 
cellaneous facts  which  books  of  every  de- 
scription contain.  Neither  Velly,  nor 
Muratori,  "  Dissert.  23,**  are  so  satisfac- 
tory as  we  might  desire. 

"Velly.  "Hist,  de  France,**  tome  ii, 
P-  335-  I^  h^s  been  observed,  that  Quid 
mores  sine  legibus?  is  as  just  a  question 
as  that  of  Horace;  and  that  bad  laws 
must  produce  bad  morals.  The  strange 
practice  of  requiring  numerous  com- 
purgators to  prove  the  innocence  of  an 
accused  person  had  a  most  obvious  tend- 
ency to  mcrease  perjury. 

"  Muratori,  "  Dissert.  23,**  tome  i,  p. 
306  (Italian) ;  Beckman*s  ^'  Hist,  of  In- 
ventions,** vol.  i,  p.  319;  "  Vie  prvrie  des 
Fran^ais,**  tome  u,  p.  i. 


^66  HALLAM*S  MIDDLE  AGES 

famous  tapestry  of  Bayeux.  And  in  the  monuments  of  those 
who  died  anywhere  but  on  the  field  of  battle  it  is  usual  to  find 
the  greyhound  lying  at  their  feet  or  the  bird  upon  their  wrists. 
Nor  are  the  tombs  of  ladies  without  their  falcon ;  for  this  diver- 
sion, being  of  less  danger  and  fatigue  than  the  chase,  was  shared 
by  the  delicate  sex.^* 

It  was  impossible  to  repress  the  eagerness  with  which  the 
clergy,  especially  after  the  barbarians  were  tempted  by  rich  bish- 
oprics to  take  upon  them  the  sacred  functions,  rushed  into  these 
secular  amusements.  Prohibitions  of  councils,  however  fre- 
quently repeated,  produced  little  effect.  In  some  instances  a 
particular  monastery  obtained  a  dispensation.  Thus  that  of  St. 
Denis,  in  774,  represented  to  Charlemagne  that  the  flesh  of 
hunted  animals  was  salutary  for  sick  monks,  and  that  their  skins 
would  serve  to  bind  the  books  in  the  library.''^  Reasons  equally 
cogent,  we  may  presume,  could  not  be  wanting  in  every  other 
case.  As  the  bishops  and  abbots  were  perfectly  feudal  lords,  and 
often  did  not  scruple  to  lead  their  vassals  into  the  field,  it  was 
not  to  be  expected  that  they  should  debar  themselves  of  an  inno- 
cent pastime.  It  was  hardly  such,  indeed,  when  practised  at  the 
expense  of  others.  Alexander  III,  by  a  letter  to  the  clerg)'  of 
Berkshire,  dispenses  with  their  keeping  the  archdeacon  in  dogs 
and  hawks  during  his  visitation.'*  This  season  gave  jovial  eccle- 
siastics an  opportunity  of  trying  different  countries.  An  Arch- 
bishop of  York,  in  1321,  seems  to  have  carried  a  train  of  two 
hundred  persons,  who  were  maintained  at  the  expense  of  the 
abbeys  on  his  road,  and  to  have  hunted  with  a  pack  of  hounds 
from  parish  to  parish.'*  The  third  Council  of  Lateran,  in  1 180, 
had  prohibited  this  amusement  on  such  journeys,  and  restricted 
bishops  to  a  train  of  forty  or  fifty  horses.'* 

Though  hunting  had  ceased  to  be  a  necessary  means  of  pro- 
curing food,  it  was  a  very  convenient  resource,  on  which  the 
wholesomeness  and  comfort,  as  well  as  the  luxury,  of  the  table 
depended.  Before  the  natural  pastures  were  improved,  and  new 
kinds  of  fodder  for  cattle  discovered,  it  was  impossible  to  main- 
tain the  summer  stock  during  the  cold  season.  Hence  a  portion 
of  it  was  regularly  slaughtered  and  salted  for  winter  provision. 
We  may  suppose  that,  when  no  alternative  was  offered  but  these 
salted  meats,  even  the  leanest  venison  was  devoured  with  relish. 
There  was  somewhat  more  excuse,  therefore,  for  the  severity  with 
which  the  lords  of  forests  and  manors  preserved  the  beasts  of 
chase  than  if  they  had  been  considered  as  merely  objects  of  sport. 
The  laws  relating  to  preservation  of  game  were  in  every  country 

"  "  Vie  priv^c  des  Francais,"  tome  i,            "  Whitaker's    "  Hist,    of    Craven/'   p. 

P*  3^'i  *?"**  "'  P-  "•  340,  and  of  Whalley,  p.  171. 

I*  Ibid.,  tome  i.  ^24.  »  Velly.  "  Hist  de  France,"  tome  iii. 

**  Kymer,  tome  1,  p.  6x.  p.  ^39. 
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uncommonly  rigorous.  They  formed  in  England  that  odious 
system  of  forest  laws  which  distinguished  the  tyranny  of  our 
Norman  kings.  Capital  punishment  for  killing  a  stag  or  wild 
boar  was  frequent,  and  perhaps  warranted  by  law,  until  the  char- 
ter of  John.'*  The  French  code  was  less  severe,  but  even  Henry 
IV  enacted  the  pain  of  death  against  the  repeated  offence  of 
chasing  deer  in  the  royal  forests.  The  privilege  of  hunting  was 
reserved  to  the  nobility  till  the  reign  of  Louis  IX,  who  extended 
it  in  some  degree  to  persons  of  lower  birth.'' 

This  excessive  passion  for  the  sports  of  the  field  produced 
those  evils  which  are  apt  to  result  from  it — a  strenuous  idleness 
which  disdained  all  useful  occupations,  and  an  oppressive  spirit 
toward  the  peasantry.  The  devastation  committed  under  the 
pretence  of  destroying  wild  animals,  which  had  been  already 
protected  in  their  depredations,  is  noticed  in  serious  authors,  and 
has  also  been  the  topic  of  popular  ballads.'®  What  effect  this 
must  have  had  on  agriculture  it  is  easy  to  conjecture.  The  level- 
ling of  forests,  the  draining  of  morasses,  and  the  extirpation  of 
mischievous  animals  which  inhabit  them  are  the  first  objects  of 
man's  labour  in  reclaiming  the  earth  to  his  use ;  and  these  were 
forbidden  by  a  landed  aristocracy,  whose  control  over  the  prog- 
ress of  agricultural  improvement  was  unlimited,  and  who  had  not 
yet  learned  to  sacrifice  their  pleasures  to  their  avarice. 

These  habits  of  the  rich,  and  the  miserable  servitude  of  those 
who  cultivated  the  land,  rendered  its  fertility  unavailing.  Pre- 
dial servitude  indeed,  in  some  of  its  modifications,  has  always 
been  the  great  bar  to  improvement.  In  the  agricultural  economy 
of  Rome  the  labouring  husbandman,  a  menial  slave  of  some 
wealthy  senator,  had  not  even  that  qualified  interest  in  the  soil 
which  the  tenure  of  villenage  afforded  to  the  peasant  of  feudal 
ages.  Italy,  therefore,  a  country  presenting  many  natural  im- 
pediments, was  but  imperfectly  reduced  into  cultivation  before 
the  irruption  of  the  barbarians.'"  That  revolution  destroyed  agri- 
culture with  every  other  art,  and  succeeding  calamities  during 


^John  of  Salisbury  inveighs  against 
the  ^me-laws  of  his  age,  with  an  odd 
transition  from  the  Gospel  to  the  Pan; 
dects.  Ncc  vcriti  sunt  hominem  pro  una 
bestiola  perdere,  auem  unigenitus  Dei 
Filius  sanguine  reaemit  suo.  Quae  ferae 
naturae  sunt,  et  de  jure  occupantium 
fiunt,  sibi  audet  humana  temeritas  vindi- 
care,  etc.     ("  Polvcraticon,"  p.  18.) 

"  Le  Grand,  Vie  priv6c  des  Fran- 
cais."  tome  i.  p.  3^5- 

'•  For  the  injuries  which  this  people 
sustained  from  the  seignorial  rights  of 
the  chase,  in  the  eleventh  century,  see 
the  "  Recueil  des  Historiens,"  in  the 
valuable  preface  to  the  eleventh  volume, 
p.  181.  This  continued  to  be  felt  in 
France  down  to  the  Revolution,  to  which 
it  did   not    perhaps   a    little   contribute. 


(See  Young's  "Travels  in  France.")  The 
monstrous  privilege  of  free-warren  (mon- 
strous, I  mean,  when  not  origmallir 
founded  upon  the  property  of  the  soil) 
is  recognised  by  our  own  laws;  though 
in  this  age  it  is  not  often  that  a  court 
and  jury  will  sustain  its  exercise.  Sir 
Walter  Scott's  ballad  of  the  Wild  Hunts- 
man, from  a  German  original,  is  well 
known;  and,  I  believe,  there  are  several 
others  in  that  country  not  dissimilar  in 
subject. 

T»  Muratori,  "  Dissert.  21."  This  dis- 
sertation contains  ample  evidence  of  the 
wretched  state  of  culture  in  Italy,  at 
least  in  the  northern  parts,  both  before 
the  irruption  of  the  barbarians,  and,  in 
a  much  greater  degree,  under  the  Ix>m- 
bard  kings. 
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five  or  six  centuries  left  the  finest  regions  of  Europe  unfruitful 
and  desolate.  There  are  but  two  possible  modes  in  which  the 
produce  of  the  earth  can  be  increased:  one  by  rendering  fresh 
land  serviceable,  the  other  by  improving  the  fertility  of  that  which 
is  already  cultivated.  The  last  is  only  attainable  by  the  applica- 
tion of  capital  and  of  skill  to  agriculture,  neither  of  which  could 
be  expected  in  the  ruder  ages  of  society.  The  former  is,  to  a  cer- 
tain extent,  always  practicable  while  waste  lands  remain ;  but  it 
was  checked  by  laws  hostile  to  improvement,  such  as  the  manorial 
and  commonable  rights  in  England,  and  by  the  general  tone  of 
manners. 

Till  the  reign  of  Charlemagne  there  were  no  towns  in  Ger- 
many, except  a  few  that  had  been  erected  on  the  Rhine  and 
Danube  by  the  Romans.  A  house  with  its  stables  and  farm 
buildings,  surrounded  by  a  hedge  or  inclosure,  was  called  a 
court,  or,  as  we  find  it  in  our  law-books,  a  curtilage — the  toft 
or  homestead  of  a  more  genuine  English  dialect.  One  of  these, 
with  the  adjacent  domain  of  arable  fields  and  woods,  had  the 
name  of  a  villa  or  manse.  Several  manses  composed  a  march, 
and  several  marches  formed  a  pagus  or  district.*®  From  these 
elements  in  the  progress  of  population  arose  villages  and  towns. 
In  France  undoubtedly  there  were  always  cities  of  some  impor- 
tance. Country  parishes  contained  several  manses  or  farms  of 
arable  lands,  around  a  common  pasture,  where  every  one  was 
bound  by  custom  to  feed  his  cattle.*^ 

The  condition  even  of  internal  trade  was  hardly  preferable 
to  that  of  agriculture.  There  is  not  a  vestige  perhaps  to  be  dis- 
covered for  several  centuries  of  any  considerable  manufacture; 
I  mean,  of  working  up  articles  of  common  utility  to  an  extent 
beyond  what  the  necessities  of  an  adjacent  district  required." 
Rich  men  kept  domestic  artisans  among  their  servants;  even 
kings,  in  the  ninth  century,  had  their  clothes  made  by  the  women 
upon  their  farms ;  **  but  the  peasantry  must  have  been  supplied 
with  garments  and  implements  of  labour  by  purchase ;  and  every 

**  It  is  laid  down  in  the  "  Speculum 
Saxonicum,"   a  collection  of  feudal  cus- 


» Schmidt,  "Hist,  des  Allem.,"  tome 
i,  p.  408.  The  following  passage  seems  to 
illustrate  Schmidt's  account  of  German 
villages  in  the  ninth  century,  though  re* 
fating  to  a  different  age  and  country. 
"A  toft,"  says  Dr.  Whitaker.  "is  a 
homestead  in  a  village,  so  called  from 
the  small  tufts  of  maple,  elm,  ash,  and 
other  wood,  with  which  dwelling-houses 
were  anciently  overhung.  Even  now  it 
is  impossible  to  enter  Craven  without  be- 
ing struck  with  the  insulated  homesteads, 
surrounded  by  their  little  garths,  and 
overhung  with  tufts  of  trees.  These  are 
the  genume  toft?»  and  crofts  of  our  ances- 
tors, with  the  substitution  only  of  stone 
for  the  wooden  crocks  and  thatched  roofs 
of  antiquity."  ("Hist,  of  Craven,"  p. 
s8o.) 


toms  which  prevailed  over  most  of  Ger- 
many, that  no  one  might  have  a  separate 
pasture  for  his  cattle  unless  he  possessed 
three  mansi.  (Du  Cange,  v.  Mansus.) 
There  seems  to  have  been  a  price  paid,  I 
suppose  to  the  lord,  for  agistment  in  the 
common  pasture. 

•*  The  only  mention  of  a  manufacture 
as  early  as  the  ninth  or  tenth  centuries, 
that  I  remember  to  have  met  with,  is  in 
Schmidt,  tome  ii,  p.  146,  who  says  that 
sloths  were  exported  from  Friesland  to 
England  and  other  parts.  He  quotes  no 
authority,  but  I  am  satisfied  that  he  has 
not  advanced  the  fact  gratuitously. 

••Schmidt,  tome  i,  p.  411;  tome  ii,  p. 
146. 
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town,  it  can  not  be  doubted,  had  its  weaver,  its  smith,  and  its 
currier.  But  there  were  almost  insuperable  impediments  to  any 
extended  traffic — the  insecurity  of  movable  wealth,  and  difficulty 
of  accumulating  it;  the  ignorance  of  mutual  wants;  the  peril 
of  robbery  in  conveying  merchandise,  and  the  certainty  of  extor- 
tion. In  the  domains  of  every  lord  a  toll  was  to  be  paid  in  pass- 
ing his  bridge,  or  along  his  highway,  or  at  his  market.**  These 
customs,  equitable  and  necessary  in  their  principle,  became  in 
practice  oppressive,  because  they  were  arbitrary,  and  renewed 
in  every  petty  territory  which  the  road  might  intersect.  Several 
of  Charlemagne's  capitularies  repeat  complaints  of  these  exac- 
tions, and  endeavour  to  abolish  such  tolls  as  were  not  founded 
on  prescription.**  One  of  them  rather  amusingly  illustrates  the 
modesty  and  moderation  of  the  landholders.  It  is  enacted  that 
no  one  shall  be  compelled  to  go  out  of  his  way  in  order  to  pay 
toll  at  a  particular  bridge,  when  he  can  cross  the  river  more  con- 
veniently at  another  place.**  These  provisions,  like  most  others 
of  that  age,  were  unlikely  to  produce  much  amendment.  It  was 
only  the  milder  species,  however,  of  feudal  lords  who  were  con- 
tent with  the  tribute  of  merchants.  The  more  ravenous  descended 
from  their  fortresses  to  pillage  the  wealthy  traveller,  or  shared  in 
the  spoil  of  inferior  plunderers,  whom  they  both  protected  and 
instigated.  Proofs  occur,  even  in  the  later  periods  of  the  middle 
ages,  when  government  had  regained  its  energy,  and  civilization 
had  made  considerable  progress,  of  public  robberies  systematic- 
ally perpetrated  by  men  of  noble  rank.  In  the  more  savage  times, 
before  the  twelfth  century,  they  were  probably  too  frequent  to 
excite  much  attention.  It  was  a  custom  in  some  places  to  waylay 
travellers,  and  not  only  to  plunder,  but  to  sell  them  as  slaves, 
or  compel  them  to  pay  a  ransom.  Harold,  son  of  Godwin,  hav- 
ing been  wrecked  on  the  coast  of  Ponthieu,  was  imprisoned  by 
the  lord,  says  a  historian,  according  to  the  custom  of  that  terri- 
tory.*^ Germany  appears  to  have  been,  upon  the  whole,  the 
country  where  downright  robbery  was  most  unscrupulously  prac- 
tised by  the  great.  Their  castles,  erected  on  almost  inaccessible 
heights  among  the  woods,  became  the  secure  receptacles  of  preda- 
tory bands,  who  spread  terror  over  the  country.  From  these 
barbarian  lords  of  the  dark  ages,  as  from  a  living  model,  the 
romances  are  said  to  have  drawn  their  giants  and  other  disloyal 
enemies  of  true  chivalry.  Robbery,  indeed,  is  the  constant  theme 
both  of  the  capitularies  and  of  the  Anglo-Saxon  laws ;  one  has 

"'Dn    Cange,    Pedanum,    Pontaticum,  diostus  illud  flfamen  transire  protest,  p. 

Teloneuiii»  Mercatum,  Stallagium,  LasU-  764  et  alibi, 

fiom,  etc.               .  ""  Eadmer    apud    Recueil    des    Hit- 

"  "  Baluz.  Capit.,"  p.  621  et  alibi.  toriens  des  Gaules,"  tome  xi,  preface,  p. 

"  Ut  nullus  cogatur  ad  pontetn  ire  ad  192.     Pro  ritu  illias  loci»  a  domino  teme 

Strrium     transeundum     propter     telonei  captiyitati  addicitur. 
cansas  quando  ille  in  alio  loco  compen- 
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more  reason  to  wonder  at  the  intrepid  thirst  of  lucre,  which  in- 
duced a  very  few  merchants  to  exchange  the  products  of  different 
regions,  than  to  ask  why  no  general  spirit  of  commercial  activity 
prevailed. 

Under  all  these  circumstances  it  is  obvious  that  very  little 
Oriental  commerce  could  have  existed  in  these  western  countries 
of  Europe.  Destitute  as  they  have  been  created,  speaking  com- 
paratively, of  natural  productions  fit  for  exportation,  their  in- 
vention and  industry  are  the  great  resources  from  which  they 
can  supply  the  demands  of  the  East.  Before  any  manufactures 
were  established  in  Europe,  her  commercial  intercourse  with 
Egypt  and  Asia  must  of  necessity  have  been  very  trifling;  be- 
cause, whatever  inclination  she  might  feel  to  enjoy  the  luxuries 
of  those  genial  regions,  she  wanted  the  means  of  obtaining  them. 
It  is  not  therefore  necessary  to  rest  the  miserable  condition  of 
Oriental  commerce  upon  the  Saracen  conquests,  because  the 
poverty  of  Europe  is  an  adequate  cause ;  and,  in  fact,  what  little 
traffic  remained  was  carried  on  with  no  material  inconvenience 
through  the  channel  of  Constantinople.  Venice  took  the  lead  in 
trading  with  Greece  and  more  eastern  countries.®*  Amalfi  had 
the  second  place  in  the  commerce  of  those  dark  ages.  These 
cities  imported,  besides  natural  productions,  the  fine  clothes  of 
Constantinople;  yet  as  this  traffic  seems  to  have  been  illicit,  it 
was  not  probably  extensive.**  Their  exports  were  gold  and  silver, 
by  which,  as  none  was  likely  to  return,  the  circulating  money 
of  Europe  was  probably  less  in  the  eleventh  century  than  at  the 
subversion  of  the  Roman  Empire;  furs,  which  were  obtained 
from  the  Slavonian  countries;  and  arms,  the  sale  of  which  to 
pagans  or  Saracens  was  vainly  prohibited  by  Charlemagne  and 
by  the  Holy  See."®  A  more  scandalous  traffic,  and  one  that  still 
more  fitly  called  for  prohibitory'  laws,  was  carried  on  in  slaves. 
It  is  a  humiliating  proof  of  the  degradation  of  Christendom  that 
the  Venetians  were  reduced  to  purchase  the  luxuries  of  Asia 
by  supplying  the  slave-market  of  the  Saracens."*    Their  apology 


•■  Hecren  has  frequcntiv  referred  to  a 
work  published  in  1789,  by  Marini,  en- 
titled^ Storia  civile  e  politica  del  Com> 
merzio  de*  Vcneziani,"  which  casts  a  new 
li^ht  upon  the  earlv  relations  of  Venice 
with  the  East.  Ot  this  book  I  know 
nothing;  but  a  memoir  by  De  Guignes, 
in  the  thirty-seventh  volume  of  the  Acad- 
emy of  Inscriptions,  on  the  commerce  of 
France  with  the  East  before  the  cru- 
sades, is  sin^larly  unproductive;  the 
fault  of  the  subject,  not  of  the  author. 

••There  is  an  odd  passage  in  Liut- 
prand's  relation  of  his  embassy  from  the 
Emperor  Otho  to  Niccphorus  Procas. 
The  Greeks  making  a  display  of  their 
dress,  he  told  them  that  tn  Lombardy 
the  common  people  wore  as  good  clothes 


as  they.  How,  they  said,  can  you  pro- 
cure them?  Through  the  Venetian  and 
Amalfitan  dealers,  he  replied,  who  gain 
their  subsistence  by  selling  them  to  us. 
The  foolish  Greeks  were  very  angry,  and 
declared  that  any  dealer  presuming  to 
export  their  fine  clothes  should  be 
flogged.  ("  Liutprandi  Opera,*'  p.  155, 
edit.   Antwerp,   1640.) 

•• "  Baluz.  Capitul.,"  p.  775.  One  of 
the  main  advantages  which  tne  Christian 
nations  possessed  over  the  Saracens  was 
the  coat  of  mail,  and  other  defensive 
armour,  so  that  this  prohibition  was 
founded  upon  very  good  political  rea- 
sons. 

•»  Schmidt,  "  Hist,  des  Allem.,"  tome 
ii,  p.  X46;  Heeren,  *'  Sur  I'lnfluence  des 
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would  perhaps  have  been  that  these  were  purchased  from  their 
heathen  neighbours ;  but  a  slave-dealer  was  probably  not  very 
inquisitive  as  to  the  faith  or  origin  of  his  victim.  This  trade  was 
not  peculiar  to  Venice.  In  England  it  was  very  common,  even 
after  the  conquest,  to  export  slaves  to  Ireland,  till,  in  the  reign 
of  Henry  II,  the  Irish  came  to  a  non-importation  agreement, 
which  put  a  stop  to  the  practice.**^ 

From  this  state  of  degradation  and  poverty  all  the  countries 
of  Europe  have  recovered,  with  a  progression  in  some  respects 
tolerably  uniform,  in  others  more  unequal ;  and  the  course  of 
their  improvement,  more  gradual  and  less  dependent  upon  con- 
spicuous civil  revolutions  than  their  decline,  affords  one  of  the 
most  interesting  subjects  into  which  a  philosophical  mind  can 
inquire.  The  commencement  of  this  restoration  has  usually  been 
dated  from  about  the  close  of  the  eleventh  century,  though  it  is 
unnecessary  to  observe  that  the  subject  does  not  admit  of  any- 
thing approximating  to  chronological  accuracy.  It  may,  there- 
fore, be  sometimes  not  improper  to  distinguish  the  first  six  of 
the  ten  centuries  which  the  present  work  embraces  under  the 
appellation  of  the  dark  ages — an  epithet  which  I  do  not  extend 
to  the  twelfth  and  three  following.  In  tracing  the  decline  of 
society  from  the  subversion  of  the  Roman  Empire,  we  have  been 
led,  not  without  connection,  from  ignorance  to  superstition, 
from  superstition  to  vice  and  lawlessness,  and  from  thence  to 
general  rudeness  and  poverty.  I  shall  pursue  an  inverted  order 
in  passing  along  the  ascending  scale,  and  class  the  various  im- 
provements which  took  place  between  the  twelfth  and  fifteenth 
centuries  under  three  principal  heads,  as  they  relate  to  the  wealth, 
the  manners,  or  the  taste  and  learning  of  Europe.  Different 
arrangements  might  probably  be  suggested,  equally  natural  and 
convenient ;  but  in  the  disposition  of  topics  that  have  not  always 
an  unbroken  connection  with  each  other,  no  method  can  be 
prescribed  as  absolutely  more  scientific  than  the  rest.  That  which 
I  have  adopted  appears  to  me  as  philosophical  and  as  little  liable 
to  transitions  as  any  other. 

The  geographical  position  of  Europe  naturally  divides  its 


Croisadcs,"  p.  316.     In  Baluze  we  find  a^ 
Uw    of     Carloman,     brother    to     Charle- 
magne:  Ut   mancipia   Christiana  paganis 
non  vendantur.     (    Capitularia,"  tome  i, 
p.  i«),  vide  quoque,  p.  361.) 

**  William  of  Malmesburv  accuses  the 
Anglo-Saxon  nobility  of  selling  their  fe- 
male servants,  even  when  pregnant  by 
them,  as  slaves  to  foreigners  (p.  102).  I 
hope  there  were  not  manv  of  these  Yari- 
coes;  and  should  not  perhaps  have  given 
credit  to  a  historian  rather  prejudiced 
Against  the  English,  if  I  had  not  found 
too  much  authority  for  the  general  prac- 
tice. In  the  canons  of  a  council  at  Lon- 
don in  1 102  we  read,  **  Let  no  one  from 


henceforth  presume  to  carry  on  that 
wicked  traffic  by  which  men  of  England 
have  hitherto  been  sold  like  brute  ani- 
mals." (Wilkins*s  "  Concilia,"  tome  i,  p. 
383.)  And  Giraldus  Cambrensis  says  Uiat 
the  English  before  the  conauest  were 
generally  in  the  habit  of  selling  their 
children  and  other  relations  to  be  slaves 
in  Ireland,  without  having  even  the  pre* 
text  of  distress  or  famine,  till  the  Irish, 
in   a  national   sjmod,   agreed   to  emanci- 

Sate  all  the  English  slaves  in  the  king- 
om.      (Id.,  p.  471.)    This  seems  to  have 
been  designed  to  take  away  all  ^t^tnX 
for  the  threatened  mv^Moti  «A  l^t^oiTi  \\. 
(Littleton,  vol.  ul,  p.  to.') 
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maritime  commerce  into  two  principal  regions — one  comprehend- 
ing those  countries  which  border  on  the  Baltic,  the  German  and 
the  Atlantic  Oceans;  another,  those  situated  around  the  Medi- 
terranean Sea.  During  the  four  centuries  which  preceded  the 
discovery  of  America,  and  especially  the  two  former  of  them, 
this  separation  was  more  remarkable  than  at  present,  inasmuch 
as  their  intercourse,  either  by  land  or  sea,  was  extremely  limited. 
To  the  first  region  belonged  the  Netherlands,  the  coasts  of 
France,  Germany,  and  Scandinavia,  and 'the  maritime  districts 
of  England.  In  the  second  we  may  class  the  provinces  of  Valen- 
cia and  Catalonia,  those  of  Provence  and  Languedoc,  and  the 
whole  of  Italy. 

I.  The  former,  or  northern  division,  was  first  animated  by 
the  woollen  manufacture  of  Flanders.  It  is  not  easy  either  to 
discover  the  early  beginnings  of  this,  or  to  account  for  its  rapid 
advancement.  The  fertility  of  that  province  and  its  facilities  of 
interior  navigation  were  doubtless  necessary  causes;  but  there 
must  have  been  some  temporary  encouragement  from  the  per- 
sonal character  of  its  sovereigns,  or  other  accidental  circum- 
stances. Several  testimonies  to  the  flourishing  condition  of 
Flemish  manufactures  occur  in  the  twelfth  century,  and  some 
might  perhaps  be  found  even  earlier.**  A  writer  of  the  thirteenth 
asserts  that  all  the  world  was  clothed  from  English  wool  wrought 
in  Flanders.**  This,  indeed,  is  aij  exaggerated  vaunt;  but  the 
Flemish  stuffs  were  probably  sold  wherever  the  sea  or  a  naviga- 
ble river  permitted  them  to  be  carried.  Cologne  was  the  chief 
trading  city  upon  the  Rhine ;  and  its  merchants,  who  had  been 
considerable  even  under  the  Emperor  Henry  IV,  established  a 
factory  at  London  in  1220.  The  woollen  manufactures,  notwith- 
standing frequent  wars  and  the  impolitic  regulations  of  magis- 
trates,** continued  to  flourish  in  the  Netherlands  (for  Brabant 
and  Hainault  shared  it  in  some  degree  with  Flanders),  until  Eng- 
land became  not  only  capable  of  supplying  her  own  demand,  but 
a  rival  in  all  the  marts  of  Europe.  "  All  Christian  kingdoms, 
and  even  the  Turks  themselves,"  says  a  historian  of  the  sixteenth 
century,  "  lamented  the  desperate  war  between  the  Flemish  cities 
and  their  Count  Louis,  that  broke  out  in  1380.    For  at  that  time 


k. 


**  Macpherson's  **  Annals  of  Com- 
merce," vol.  i.  p.  270.  Meyer  ascribes  the 
origin  of  Flemish  trade  to  Baldwin, 
Count  of  Flanders,  in  958,  who  estab- 
lished markets  at  Bruges  and  other  cities. 

he   says, 
e   money 
Annates  Flan- 
---.,—.  —  Cedit  1561].) 
•*  Matthew    Westmonast.    apud    Mac- 
pherson's  "  Annals  of  Commerce,"  vol.  i, 

P>  415; 

**Sttch  regtilations  scared  away  those 


Flemish  weavers  who  brought   their  art 
into  England  under  Edwara  III.     (Mac- 

f^herson,  pp.  467,  494,  546.)  Several  years 
ater  the  magistrates  of  Ghent  are  said 
by  Meyer  ("  Annates  Flandrici,"  fol.  156) 
to  have  imposed  a  tax  on  every  loom. 
Though  the  seditious  spirit  of  the  Weav- 
ers' Company  had  perhaps  justly  pro- 
voked them,  such  a  tax  on  their  staple 
manufacture  was  a  piece  of  madness, 
when  English  goods  were  just  coming 
into  competition. 
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Flanders  was  a  market  for  the  traders  of  all  the  world.  Mer- 
chants from  seventeen  kingdoms  had  their  setlted  domiciles  at 
Bruges,  besides  strangers  from  almost  unknown  countries  who 
repaired  thither."  "•  During  this  war,  and  on  all  other  occa- 
sions, the  weavers  both  of  Ghent  and  Bruges  distinguished  them- 
selves by  a  democratical  spirit,  the  consequence,  no  doubt,  of 
their  numbers  and  prosperity .•^  Ghent  was  one  of  the  largest 
cities  in  Europe,  and,  in  the  opinion  of  many,  the  best  situated.^* 
But  Bruges,  though  in  circuit  but  half  the  former,  was  more 
splendid  in  its  buildings,  and  the  seat  of  far  more  trade,  being 
the  great  staple  both  for  Mediterranean  and  northern  merchan- 
dise.^^  Antwerp,  which  early  in  the  sixteenth  century  drew  away 
a  large  part  of  this  commerce  from  Bruges,  was  not  considerable 
in  the  preceding  ages ;  nor  were  the  towns  of  Zealand  and  Hol- 
land much  noted  except  for  their  fisheries,  though  those  prov- 
inces acquired  in  the  fifteenth  century  some  share  of  the  woollen 
manufacture. 

For  the  first  two  centuries  after  the  conquest  our  English 
towns,  as  has  been  observed  in  a  different  place,  made  some  for- 
ward steps  toward  improvement,  though  still  very  inferior  to 
those  of  the  Continent.  Their  commerce  was  almost  confined  to 
the  exportation  of  wool,  the  great  staple  commodity  of  England, 
upon  which,  more  than  any  other,  in  its  raw  or  manufactured 
state,  our  wealth  has  been  founded.  A  woollen  manufacture, 
however,  indisputably  existed  under  Henry  H ;  *®®  it  is  noticed 
in  regulations  of  Richard  I ;  and  by  the  importation  of  woad 
under  John  it  may  be  inferred  to  have  still  flourished.  The  dis- 
turbances of  the  next  reign,  perhaps,  or  the  rapid  elevation  of 
the  Flemish  to'.^ns,  retarded  its  growth,  though  a  remarkable  law 
was  passed  by  the  Oxford  Parliament  in  1261,  prohibiting  the 


••Terra  mariqac  mercatura,  rerumguc 
commercia  et  quzstus  peribant.  Non 
solum  totius  Europac  mcrcatores,  vcrum 
(tiam  ipsi  Turcae  aliaeque  sepositae  na- 
tiones  ob  bellum  istud  Flandriae  magno 
afliciebantur  dolorc.  Erat  n crape  Fian- 
dria  totius  prope  orbis  stabile  mercatori- 
bus  emporium.  Scptemdecim  regnorum 
negotiatores  turn  Bruges  sua  certa  hab- 
cere  domicilia  ac  sedes,  praeter  complures 
incognitas  paene  gentes  quae  undique 
confluebant.      (Meyer,    fol.    aos,    ad    ann. 

•385.) 

''Meyer;  Froissart;  Comines. 

••  It  contained,  according  to  Ludovico 
Guicciardini,  «.ooo  houses,  and  the  cir- 
cuit of  its  walls  was  45Ato  Roman  feet 
("  Description  des  Pais  Bas,"  p.  350,  etc 
[edit.  1609].)  Part  of  this  inciosure  was 
not  built  upon.  The  population  of 
Ghent  is  reckoned  by  Guicciardini  at 
TOAio,  but  in  bis  time  it  had  greatlv 
declined.  It  is  certainly,  however,  much 
exaggerated  by  earlier  historians.  And 
I  entertain  some  doubts  as  to  Guicciar* 


dini's  estimate  of  the  number  of  houses. 
If  at  least  he  was  accurate,  more  than 
half  of  the  city  must  since  have  been 
demolished  or  become  uninhabited, 
which  its  present  appearance  does  not 
indicate;  for  Ghent,  though  not  very 
flourishing,  by  no  means  presents  the 
decay  and  dilapidation  of  several  Italian 
towns. 

••Guicciardini,  p.  ^62;  **  M6m.  de  Co- 
mines,**  1.  V,  c.  17;  Meyer,  fol.  3jLi;  Mac- 
pherson*s  "  Annals  of  Commerce,  vol.  i, 
pp.  467,  651. 

*••  Blomefield,  the  historian  of  Nor- 
folk, thinks  that  a  colony  of  Flemings 
settled  as  early  as  this  reign  at  Worsted, 
a  village  in  that  county,  and  immortalized 
its  name  by  their  manufacture.  It  soon 
reached  Norwich,  though  not  conspicu- 
ous till  the  reiffn  of  Edward  I.  ("  Hist 
of  Norfolk,"  vol.  ii.)  Macpherson  speaks 
of  it  for  the  first  time  in  1327.  There 
were  several  guilds  of  weavers  in  the 
time  of  Henry  II.  (Littleton,  vol.  ii,  p. 
I74-) 
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export  of  wool  and  the  importation  of  cloth.  This,  while  it  shows 
the  deference  paid  by  the  discontented  barons,  who  predominated 
in  that  Parliament,  to  their  confederates  the  burghers,  was  evi- 
dently too  premature  to  be  enforced.  We  may  infer  from  it, 
however,  that  cloths  were  made  at  home,  though  not  sufficiently 
for  the  people's  consumption.*®* 

Prohibitions  of  the  same  nature,  though  with  a  different  ob- 
ject, were  frequently  imposed  on  the  trade  between  England  and 
Flanders  by  Edward  I  and  his  son.  As  their  political  connec- 
tions fluctuated,  these  princes  gave  full  liberty  and  settlement 
to  the  Flemish  merchants,  or  banished  them  at  once  from  the 
country.*®*  Nothing  could  be  more  injurious  to  England  than 
this  arbitrary  vacillation.  The  Flemings  were  in  every  respect 
our  natural  allies;  but  besides  those  connections  with  France, 
the  constant  enemy  of  Flanders,  into  which  both  the  Edwards 
occasionally  fell,  a  mutual  alienation  had  been  produced  by  the 
trade  of  the  former  people  with  Scotland — ^a  trade  too  lucrative 
to  be  resigned  at  the  King  of  England's  request  *®' — an  early 
instance  of  that  conflicting  selfishness  of  belligerents  and  neu- 
trals, which  was  destined  to  aggravate  the  animosities  and  mis- 
fortunes of  our  own  time.*®* 

A  more  prosperous  era  began  with  Edward  III,  the  father, 
as  he  may  almost  be  called,  of  English  commerce,  a  title  not 
indeed  more  glorious,  but  by  which  he  may  perhaps  claim  more 
of  our  gratitude  than  as  the  hero  of  Crecy.  In  1331  he  took 
advantage  of  discontent  among  the  manufacturers  of  Flanders 
to  invite  them  as  settlers  into  his  dominions.*®'  They  brought 
the  finer  manufacture  of  woollen  cloths,  which  had  been  un- 
known in  England.  The  discontent  alluded  to  resulted  from  the 
monopolizing  spirit  of  their  corporations,  who  oppressed  all  arti- 
sans without  the  pale  of  their  community.  The  history  of  cor- 
porations brings  home  to  our  minds  one  cardinal  truth,  that 
political  institutions  have  very  frequently  but  a  relative  and  tem- 
porary usefulness,  and  that  what  forwarded  improvement  during 
one  part  of  its  course  may  prove  to  it  in  time  a  most  pernicious 
obstacle.  Corporations  in  England,  we  may  be  sure,  wanted 
nothing  of  their  usual  character;  and  it  cost  Edward  no  little 


i*'^  Macpherson's  "  Annals  of  Com- 
merce," vol.  i,  p.  413,  from  Walter  Hcm- 
inf^ord.  I  am  conjiiderablv  indebted  to 
this  laborious  and  useful  publication, 
which  has  superseded  that  of  Anderson. 

^'^  Rymer,  tome  ii,  pp.  32,  50,  737.  949. 
96s;  tome  iii,  pp.  53^,  1100,  et  alibi. 

*•■  Rymer,  tome  iii,  p.  759.  A  Flemish 
factory  was  established  at  Berwick  about 
X286.     (Macpherson.) 

^^  In  I2p5  Edward  I  made  masters  of 
neutral  ships  in  English  ports  find  se- 
curity not  to  trade  with  France.  (Rymer, 
tome  ii,  p.  679.) 


10*  Rymer,  tome  iv,  p.  491,  etc  Fuller 
draws  a  notable  picture  of  the  induce- 
ments held  out  to  the  Flemings.  "  Here 
they  should  feed  on  fat  beef  and  mutton, 
till  nothing  but  their  fulness  should 
stmt  their  stomachs;  their  beds  should 
be  good,  and  their  bedfellows  better,  see- 
ing the  richest  yeomen  in  England  would 
not  disdain  to  marry  their  daughters  unto 
them,  and  such  the  Eng^lish  beauties  that 
the  most  envious  foreigners  could  not 
but  commend  them."  (Fuller's  "  Church 
History."  quoted  in  Blomeficld's  "  Hist 
of  Norfolk.  ) 
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trouble  to  protect  his  colonists  from  the  selfishness  and  from  the 
blind  nationality  of  the  vulgar.*®**  The  emigration  of  Flemish 
weavers  into  England  continued  during  this  reign,  and  we  find 
it  mentioned  at  intervals  for  more  than  a  century. 

Commerce  now  became,  next  to  liberty,  the  leading  object 
of  Parliament.  For  the  greater  part  of  our  statutes  from  the 
accession  of  Edward  III  bear  relation  to  this  subject;  not  always 
well  devised,  or  liberal,  or  consistent,  but  by  no  means  worse 
in  those  respects  than  such  as  have  been  enacted  in  subsequent 
ages.  The  occupation  of  a  merchant  became  honourable;  and, 
notwithstanding  the  natural  jealousy  of  the  two  classes,  he  was 
placed,  in  some  measure,  on  a  footing  with  landed  proprietors. 
By  the  statute  of  apparel,  in  37  Edward  III,  merchants  and  artifi- 
cers who  had  five  hundred  pounds*  value  in  goods  and  chattels 
might  use  the  same  dress  as  squires  of  one  hundred  pounds  a  year. 
And  those  who  were  worth  more  than  this  might  dress  like  men 
of  double  that  estate.  Wool  was  still  the  principal  article  of  ex- 
port and  source  of  revenue.  Subsidies  granted  by  every  Parlia- 
ment upon  this  article  were,  on  account  of  the  scarcity  of  money, 
commonly  taken  in  kind.  To  prevent  evasion  of  this  duty  seems 
to  have  been  the  principle  of  those  multifarious  regtdations  which 
fix  the  staple,  or  market  for  wool,  in  certain  towns,  either  in 
England,  or,  more  commonly,  on  the  Continent.  To  these  all 
wool  was  to  be  carried,  and  the  tax  was  there  collected.  It  is 
not  easy,  however,  to  comprehend  the  drift  of  all  the  provisions 
relating  to  the  staple,  many  of  which  tend  to  benefit  foreign  at 
the  expense  of  English  merchants.  By  degrees  the  exportation 
of  woollen  cloths  increased  so  as  to  diminish  that  of  the  raw 
material,  but  the  latter  was  not  absolutely  prohibited  during  the 
period  under  review,*®^  although  some  restrictions  were  imposed 
upon  it  by  Edward  IV.  For  a  much  earlier  statute,  in  1 1  Edward 
III,  making  the  exportation  of  wool  a  capital  felony,  was  in  its 
terms  provisional,  until  it  should  be  otherwise  ordered  by  the 
council ;  and  the  king  almost  immediately  set  it  aside.*®* 


*••  Rymcr,  tome  v,  pp.  137,  430.  54o- 
'*^  In  1409  woollen  cloths  formed  a  ^eat 
lart  of  our  exports,  and  were  extensively 
used  over  Spain  and  Italv.  And  in  1449* 
English  cloths  having  been  prohibited 
by  the  Duke  of  Burgundy,  it  was  enacted 
that,  until  he  should  repeal  this  ordi- 
nance, no  merchandise  of  his  dominions 
should  be  admitted  into  England  (27 
H.  VI,  c  i).  The  system  of  prohibiting 
the  import  of  foreign- wrought  goods  was 
>cted  upon  very  extensively  in  Edward 
1*  s  reign. 

"••Stat.,  II  E.  Ill,  c.  I.  Blackstone 
says  that  transporting  wool  out  of  the 
kingdom,  to  the  detriment  of  our  staple 
manufacture,  was  forbidden  at  common 
law  (vol.  iv,  c.  ip),  not  recollecting  that 
we  had   no    staple   manufactures   in   the 


ages  when  the  common  law  was  formed, 
and  that  the  export  of  wool  was  almost 
the  only  means  by  which  this  country 
procured  silver,  or  anv  other  article  of 
which  it  stood  in  need,  from  the  conti- 
nent In  fact,  the  landholders  were  so 
far  from  neglecting  this  source  of  their 
wealth,  that  a  minimum  was  fixed  upon 
it,  by  a  statute  of  1143  (repealed  inaeed 
the  next  year,  18  E.  Ill,  c.  3),  below 
which  price  it  was  not  to  be  sold;  from 
a  laudable  apprehension,  as  it  seems, 
that  foreigners  were  getting  it  too  cheap. 
And  this  was  revived  in  the  3^  of  R. 
VI,  though  the  act  is  not  printed  among 
the  sUtutes.  ("  Rot.  Pari.."  tome  ▼,  p. 
275.)  The  exportation  of  sheep  was  pro- 
hibited in  1338  (Rymer,  tome  v,  p.  36), 
and  by  act  of  Parliament  in  1425  (3  H. 
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A  manufacturing  district,  as  we  see  in  our  own  country,  sends 
out,  as  it  were,  suckers  into  all  its  neighbourhood.  Accordingly, 
the  woollen  manufacture  spread  from  Flanders  along  the  banks 
of  the  Rhine  and  into  the  northern  provinces  of  France.^***  I  am 
not,  however,  prepared  to  trace  its  history  in  these  regions.  In 
Germany  the  privileges  conceded  by  Henry  V  to  the  free  cities, 
and  especially  to  their  artisans,  gave  a  soul  to  industry,  though 
the  central  parts  of  the  empire  were,  for  many  reasons,  very  ill 
calculated  for  commercial  enterprise  during  the  middle  ages."® 
But  the  French  towns  were  never  so  much  emancipated  from 
arbitrary  power  as  those  of  Germany  or  Flanders ;  and  the  evils 
of  exorbitant  taxation,  with  those  produced  by  the  English  wars, 
conspired  to  retard  the  advance  of  manufactures  in  France.  That 
of  linen  made  some  little  progress ;  but  this  work  was  still,  per- 
haps, chiefly  confined  to  the  labour  of  female  servants.^" 

The  manufactures  of  Flanders  and  England  found  a  market 
not  only  in  these  adjacent  countries,  but  in  a  part  of  Europe 
which  for  many  ages  had  only  been  known  enough  to  be  dreaded. 
In  the  middle  of  the  eleventh  century  a  native  of  Bremen,  and 
a  writer  much  superior  to  most  others  of  his  time,  was  almost 
entirely  ignorant  of  the  geography  of  the  Baltic,  doubting 
whether  any  one  had  reached  Russia  by  that  sea,  and  reckoning 
Esthonia  and  Courland  among  its  islands.*^*  But  in  one  hundred 
years  more  the  maritime  regions  of  Mecklenburg  and  Pomerania, 
inhabited  by  a  tribe  of  heathen  Slavonians,  were  subdued  by 
some  German  princes ;  and  the  Teutonic  order  some  time  after- 
ward, having  conquered  Prussia,  extended  a  line  of  at  least  com- 
parative civilization  as  far  as  the  Gulf  of  Finland.  The  first 
town  erected  on  the  coasts  of  the  Baltic  was  Lubec,  which  owes 
its  foundation  to  Adolphus,  Count  of  Holstein,  in  1140.    After 


VI,  c.  2).  But  this  did  not  prevent  onr 
importing  the  wool  of  a  foreign  country, 
to  our  own  loss.  It  is  worthy^  of  notice 
that  English  wool  was  superior  to  any 
other  for  fineness  during  these  ages. 
Henry  II,  in  his  patent  to  the  Weavers' 
Company,  directs  that  if  any  weaver  min- 

fled  Spanish  wool  with  English,  it  should 
e  burned  by  the  lord  mayor.  (Mac- 
pherson,  p.  382O  An  English  flock 
transported  into  Spain  about  1348  is  said 
to  have  been  the  source  of  the  fine  Span- 
ish wool.  0[bid.,  p.  S3p.)  But  the  su- 
periority of  English  wool,  even  as  late  as 
14381  is  proved  by  the  laws  of  Barcelona 
forbidding  its  adulteration  ^p.  654).  An- 
other exportation  of  English  sheep  to 
Spain  took  place  about  i4<^,  in  conse- 
quence of  a  commercial  trea^.  (Rymer, 
tome  xi,  p.  534  et  alibi.)  In  return, 
SjMitn  supplied  England  with  horses,  her 
breed  of  which  was  reckoned  the  best  in 
•Europe -J  so  that  the  exchange  was  toler- 
ably fair.  (Macpherson,  p.  596.)  The 
oest  horses  had  been  very  dear  in  Eng- 


land,   being    imported    from    Spain    and 
T*-»-.     (Ibid.)  '^ 

Schmidt,  tome  iv,  p.  iS. 


Italy.     (Ibid.) 

*••  Schmidt,  tome  iv,  p. 

*^*  Considerable  woollen   manufactures 


appear  to  have  existed  in  Picardy  about 
I3I5'  (Macpherson  ad  annum;  Capmany, 
tome  iii,  part  2,  p.  151.) 

»"The  sheriffs  of  Wiltshire  and  Sus- 
sex are  directed  in  1253  to  purchase  for 
the  king  1,000  ells  of  fine  linen,  line  tels 
pulchne  et  delicate.  This  Macpherson 
supposes  to  be  of  domestic  manufacture, 
which,  however,  is  not  demonstrable. 
Linen  was  made  at  that  time  in  Flan- 
ders; and  as  late  as  1417  the  fine  linen 
used  in  England  was  imported  from 
France  and  the  Low  Countries.  (Mac- 
pherson, from  Rymer,  tome  ix,  p.  334.) 
Velly's  historv  is  defective  in  giving  no 
account  of  the  French  commerce  and 
manufactures,  or  at  least  none  that  is  at 
all  satisfactory. 

"■  Adam  Bremensis,  '*  De  Situ  Daniae,** 
p.  13.    (Elaevir  edit) 


BALTIC  TRADE  ^^^ 

several  vicissitudes,  it  became  independent  of  any  sovereign  but 
the  emperor  in  the  thirteenth  century.  Hamburg  and  Bremen, 
upon  the  other  side  of  the  Cimbric  peninsula,  emulated  the  pros- 
perity of  Lubec;  the  former  city  purchased  independence  of  its 
bishop  in  1225.  A  colony  from  Bremen  founded  Riga  in  Livonia 
about  1 162.  The  city  of  Dantzic  grew  into  importance  about  the 
end  of  the  following  century.  Konigsberg  was  founded  by  Otto- 
car,  King  of  Bohemia,  in  the  same  age. 

But  the  real  importance  of  these  cities  is  to  be  dated  from 
their  famous  union  into  the  Hanseatic  confederacy.  The  origin 
of  this  is  rather  obscure,  but  it  may  certainly  be  nearly  referred 
in  point  of  time  to  the  middle  of  the  thirteenth  century,"*  and 
accounted  for  by  the  necessity  of  mutual  defence,  which  piracy 
by  sea  and  pillage  by  land  had  taught  the  merchants  of  Ger- 
many. The  nobles  endeavoured  to  obstruct  the  formation  of 
this  league,  which,  indeed,  was  in  great  measure  designed  to  with- 
stand their  exactions.  It  powerfully  maintained  the  influence 
which  the  free  imperial  cities  were  at  this  time  acquiring.  Eighty 
of  the  most  considerable  places  constituted  the  Hanseatic  con- 
federacy, divided  into  four  colleges,  whereof  Lubec,  Cologne, 
Brunswick,  and  Dantzic  were  the  leading  towns.  Lubec  held  the 
chief  rank,  and  became,  as  it  were,  the  patriarchal  see'  of  the 
league,  whose  province  it  was  to  preside  in  all  general  discus- 
sions for  mercantile,  political,  or  military  purposes,  and  to  carry 
them  into  execution.  The  league  had  four  principal  factories  in 
foreign  parts,  at  London,  Bruges,  Bergen,  and  Novgorod,  en- 
dowed by  the  sovereigns  of  those  cities  with  considerable  privi- 
leges, to  which  every  merchant  belonging  to  a  Hanseatic  town 
was  entitled.***  In  England  the  German  guildhall  or  factory  was 
established  by  concession  of  Henry  III ;  and  in  later  periods 
the  Hanse  traders  were  favoured  above  many  others  in  the  ca- 
pricious vacillations  of  our  mercantile  policy.*"  The  English 
had  also  their  factories  on  the  Baltic  coast  as  far  as  Prussia  and 
in  the  dominions  of  Denmark.**' 

This  opening  of  a  northern  market  powerfully  accelerated  the 
growth  of  our  own  commercial  opulence,  especially  after  the 
woollen  manufacture  had  begun  to  thrive.  From  about  the  mid- 
dle of  the  fourteenth  century  we  find  continual  evidences  of  a 
rapid  increase  in  wealth.  Thus,  in  1363,  Picard,  who  had  been 
lord  mayor  some  years  before,  entertained  Edward  III  and  the 
Black  Prince,  the  King^  of  France,  Scotland,  and  Cyprus,  with 
many  of  the  nobility,  at  his  own  house  in  the  Vintry,  and  pre- 

"*  Schmidt,     tome    iv,     p.     8.       Mac>  tome   iv,    p.    i8;    tome   v,    p.    513;    Mac- 

pberson,  p.  393.    The  Utter  writer  thinks  pherson's  '*  Annals,*'  vol.  i,  p.  693. 
^cy   were  not   known   by   the   name   of  ^^*  Macpherson,  vol.  i,  passim. 

Haose  so  early.  ^^*  Rymer,  tome  viii,  p.  360. 

^Pfeffel,    tome   i,    p.    443;    Schmidt, 
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sented  them  with  handsome  eifts."'  Philpot,  another  eminent 
citizen  in  Richard  II's  time,  when  the  trade  of  England  was  con- 
siderably annoyed  by  privateers,  hired  one  thousand  armed  men 
and  despatched  them  to  sea,  where  they  took  fifteen  Spanish 
vessels  with  their  prizes."*  We  find  Richard  obtaining  a  great 
deal  from  private  merchants  and  trading  towns.  In  1379  he  got 
five  thousand  pounds  from  London,  one  thousand  marks  from 
Bristol,  and  in  proportion  from  smaller  places.  In  1386  London 
gave  four  thousand  pounds  more,  and  ten  thousand  marks  in 
I397.ii»  The  latter  sum  was  obtained  also  for  the  coronation 
of  Henry  VI.***^  Nor  were  the  contributions  of  individuals  con- 
temptible, considering  the  high  value  of  money.  Hinde,  a  citi- 
zen of  London,  lent  to  Henry  IV  two  thousand  pounds  in  1407, 
and  Whittington  one  half  of  that  sum.  The  merchants  of  the 
staple  advanced  four  thousand  pounds  at  the  same  time.^*^  Our 
commerce  continued  to  be  regularly  and  rapidly  progressive 
during  the  fifteenth  century.  The  famous  Canynges  of  Bristol, 
under  Henry  VI  and  Edward  IV,  had  ships  of  nine  hundred  tons 
burden."*  The  trade  and  even  the  internal  wealth  of  England 
reached  so  much  higher  a  pitch  in  the  reign  of  the  last-men- 
tioned king  than  at  any  former  period  that  we  may  perceive  the 
wars  of  York  and  Lancaster  to  have  produced  no  very  serious 
effect  on  national  prosperity.  Some  battles  were  doubtless  san- 
guinary; but  the  loss  of  lives  in  battle  is  soon  repaired  by  a 
flourishing  nation,  and  the  devastation  occasioned  by  armies  was 
both  partial  and  transitory. 

A  commercial  intercourse  between  these  northern  and  south- 
ern regions  of  Europe  began  about  the  early  part  of  the  fourteenth 
century,  or,  at  most,  a  little  sooner.  Until,  indeed,  the  use  of 
the  magnet  was  thoroughly  understood,  and  a  competent  skill 
in  marine  architecture,  as  well  as  navigation,  acquired,  the  Ital- 
ian merchants  were  scarce  likely  to  attempt  a  voyage  perilous 
in  itself  and  rendered  more  formidable  by  the  imaginary  diffi- 
culties which  had  been  supposed  to  attend  an  expedition  beyond 
the  Straits  of  Hercules.  But  the  English,  accustomed  to  their 
own  rough  seas,  were  always  more  intrepid,  and  probably  more 
skilful  navigators.  Though  it  was  extremely  rare,  even  in  the 
fifteenth  century,  for  an  English  trading  vessel  to  appear  in  the 
Mediterranean,"'  yet  a  famous  military  armament,  that  destined 

>"  Macpherson  (who  quotes  Stow),  p.  sul  at  Pisa,  on  the  ground  that  some  of 

"•  Wi»Uin«yh«m    «    ,..  te   subjects   intended  to   trade   to   Italy. 

"•  Rvmir*  tJ2:  t;*'^-  .  (Macpherson.  p.  70s.  from  Rymer.)    Pct- 

viii    no'  ^"*  PP*  *'®»  34«;  tome  haps  we  can  not  positively  prove  the  ex- 

"•  Rvmer  tem*.  ,   «    .k,  istence  pf  a   Mediterranean   trade  at  an 

'«  rJSS'  SmJ  JJjj^o^Im  "'■*'*^  *»l"*:  and  e^«n  this  instrument  is 

^  U^'J^^  ^"iSc?-  ^®*  "°*  conclusive.     But  a  considerable  pre- 

"«  ^cSrd^Tf  **•  ^-  Q  '      .  sumption  aHses  from  two  documenU  to 

rentiSS  ineihV«i?"»  *i&  ^PP°«t«<*   a  Ry"»er,   of  the   year   1412.   which   infom 

rennne  merchant  to  be  English  con-  us  of  a  great  shipment  of  wool  mndoSS 
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for  the  crusade  of  Richard  I,  displayed  at  a  very  early  time  the 
seamanship  of  our  countrymen.  In  the  reign  of  Edward  II  we 
find  mention  in  Rymer's  collection  of  Genoese  ships  trading  to 
Flanders  and  England.  His  son  was  very  solicitous  to  preserve 
the  friendship  of  that  opulent  republic ;  and  it  is  by  his  letters 
to  his  senate,  or  by  royal  orders  restoring  ships  unjustly  seized, 
that  we  come  by  a  knowledge  of  those  facts  which  historians 
neglect  to  relate.  Pisa  shared  a  little  in  this  traffic,  and  Venice 
more  considerably;  but  Genoa  was  beyond  all  competition  at 
the  head  of  Italian  commerce  in  these  seas  during  the  fourteenth 
century.  In  the  next  her  general  decline  left  it  more  open  to 
her  rival,  but  I  doubt  whether  Venice  ever  maintained  so  strong 
a  connection  with  England.  Through  London  and  Bruges,  their 
chief  station  in  Flanders,  the  merchants  of  Italy  and  of  Spain 
transported  Oriental  produce  to  the  farthest  parts  of  the  North. 
The  inhabitants  of  the  Baltic  coast  were  stimulated  by  the  desire 
of  precious  luxuries  which  they  had  never  known;  and  these 
wants,  though  selfish  and  frivolous,  are  the  means  by  which 
nations  acquire  civilization,  and  the  earth  is  rendered  fruitful 
of  its  produce.  As  the  carriers  of  this  trade  the  Hanseatic  mer- 
chants resident  in  England  and  Flanders  derived  profits  through 
which  eventually,  of  course,  those  countries  were  enriched.  It 
seems  that  the  Italian  vessels  unloaded  at  the  marts  of  London 
or  Bruges,  and  that  such  parts  of  their  cargoes  as  were  intended 
for  a  more  northern  trade  came  there  into  the  hands  of  the  Ger- 
man merchants.  In  the  reign  of  Henry  VI  England  carried 
on  a  pretty  extensive  traffic  with  the  countries  around  the  Medi- 
terranean, for  whose  commodities  her  wool  and  woollen  cloths 
enabled  her  to  pay. 

The  commerce  of  the  southern  division,  though  it  did  not, 
I  think,  produce  more  extensively  beneficial  effects  upon  the 
progress  of  society,  was  both  earlier  and  more  splendid  than 
that  of  England  and  the  neighbouring  countries.  Besides  Venice, 
which  has  been  mentioned  already,  Amalfi  kept  up  the  com- 
mercial intercourse  of  Christendom  with  the  Saracen  countries 
before  the  first  crusade."*    It  was  the  singular  fate  of  this  city 


goods  made  bv  some  merchants  of  Lon- 
OOB  for  the  Mediterranean,  under  super- 
cargoes, whom,  it  being  a  new  undertak- 
ing, the  king  expressly  recommended  to 
the  Genoese  republic  But  that  people, 
impelled  probably  by  commercial  jeal- 
otis^,  seized  the  vessels  and  their  cargoes; 
which  induced  the  king^  to  grant  the 
owners  letters  of  reprisal  against  all 
Genoese  property.  (Rymcr,  tome  viii,  pp. 
7i7f  773.)  Though  it  is  not  perhaps  evi- 
mt  that  the  vessels  were  English,  the 
cvcomstances  render  it  highly  probable. 
The  bad  success,  however,  of  this  at- 
tempt might    prevent   its    imiution.     A 


Greek  author  about  the  beginning  of  the 
fifteenth  century  reckons  the  IyyAi|rM 
among  the  nations  who  traded  to  a  port 
in  the  Archipelago.  (Gibbon,  vol.  xii,  p. 
52.)  But  these  enumerations  are  gener- 
ally swelled  by  vanity  or  the  love  of  ex- 
aggeration; and  a  few  English  sailors  on 
board  a  foreign  vessel  would  justify  the 
assertion.  Benjamin  of  Tudela,  a  Tewish 
traveller,  pretends  that  the  port  01  Alex- 
andria, about  1 160,  contained  vessels  not 
only  from  England,  but  from  Russia,  and 
even  Cracow.    (Harris's  "  Voyages,"  vol. 


i»  p.  SS4-) 
"*The 


Amalfitans  are  thus  described 
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to  have  filled  up  the  interval  between  two  periods  of  civilization, 
in  neither  of  which  she  was  destined  to  be  distinguished.  Scarcely 
known  before  the  end  of  the  sixth  century,  Amalfi  ran  a  bril- 
liant career,  as  a  free  and  trading  republic,  which  was  checked 
by  the  arms  of  a  conqueror  in  the  middle  of  the  twelfth.  Since 
her  subjugation  by  Roger ^  King  of  Sicily,  the  name  of  a  people 
who  for  a  while  connected  Europe  with  Asia  has  hardly  been 
repeated,  except  for  two  discoveries  falsely  imputed  to  them — 
those  of  the  "  Pandects  *'  and  of  the  compass. 

But  the  decline  of  Amalfi  was  amply  compensated  to  the 
rest  of  Italy  by  the  constant  elevation  of  Pisa,  Genoa,  and  Venice 
in  the  twelfth  and  ensuing  ages.  The  crusades  led  inmiediatdy 
to  this  growing  prosperity  of  the  commercial  cities.  Besides  the 
profit  accruing  from  so  many  naval  armaments  which  they  sup- 
plied, and  the  continual  passage  of  private  adventtu-ers  in  their 
vessels,  they  were  enabled  to  open  a  more  extensive  channel  of 
Oriental  traffic  than  had  hitherto  been  known.  These  three  Ital- 
ian republics  enjoyed  immunities  in  the  Christian  principalities 
of  Syria,  possessing  separate  quarters  in  Acre,  Tripoli,  and  other 
cities,  where  they  were  governed  by  their  own  laws  and  magis- 
trates. Though  the  progress  of  commerce  must,  from  the  con- 
dition of  European  industry,  have  been  slow,  it  was  uninter- 
rupted ;  and  the  settlements  in  Palestine  were  becoming  important 
as  factories,  a  use  of  which  Godfrey  and  Urban  little  dreamed 
when  they  were  lost  through  the  g^ilt  and  imprudence  of  their 
inhabitants.***  Villani  laments  the  injury  sustained  by  com- 
merce in  consequence  of  the  capture  of  Acre,  "  situated,  as  it 
was,  on  the  coast  of  the  Mediterranean,  in  the  centre  of  Syria, 
and,  as  we  might  say.  of  the  habitable  world,  a  haven  for  all  mer- 
chandise, both  from  the  East  and  the  West,  which  all  the  nations 
of  the  earth  frequented  for  this  trade."  **•    But  the  loss  was  soon 


by    William    of    Apulia,    apud    Muratori, 
"  Dissert.  30": 

"  Urbs  hac   dives   opum,   populoque  re- 
ferta  videtur, 
Nulla  magis  locuples  argento,  vestibus, 

auro. 
Partibus   innumeris   ac   plurimus   orbe 

moratur 
Nauta,     maris     ccelique     vias     aperire 

peritus. 
Hue  et  Alexandri  diversa  feruntur  ab 

urbe, 
Regis  et  Antiochi.     H«c  [etiam?]  freta 

^  plurima  transit. 
Hie  Arabes,  Indi,  Siculi  noscuntur,  et 

Afri. 
Haee   gens   est  totum   prope   nobilitata 

per  orbem, 
Et  mercanda  ferens,  et  amans  mercata 

[There  must  be,  I  suspect,  some  exag- 

OTtton  about   the   commerce  and   opu- 

"«  of   Amalfi,   in   the  only  age  when 

possessed  any  at  aU.    The  city  could 


never  have  been  considerable,  as  we  may 
judge  from  its  position  immediately 
under  a  steep  mountain;  and  what  is 
still  more  material,  has  m  very  small 
port.  According  to  our  notions  of  trade, 
she  could  never  have  enjoyed  mach;  the 
lines  quoted  from  William  of  Apulia  are 
to  be  taken  as  a  poet's  panegyric  It  is 
of  course  a  question  ot  degree;  Amalfi 
was  no  doubt  a  commercial  republic  to 
the  extent  of  her  capacity;  but  tnose  who 
have  ever  been  on  the  coast  must  be 
aware  how  limited  that  was.  At  present 
she  has,  I  believe,  no  foreign  trade  at  all. 
1848J 

^**  The  inhabiants  of  Acre  were  noted, 
in  an  age  not  very  pure,  for  the  excess 
of  their  vices.  In  1291  they  plundered 
some  of  the  subjects  of  m  neighbouring 
Mohammedan  prince,  and,  refusing  rep- 
aration, the  ci^  was  besieged  and  taken 
by   storm.     (Muratori,  md  ann.   Gibbon, 

^  SfvuUni,  L  vii.c  144. 
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retrieved,  not  perhaps  by  Pisa  and  Genoa,  but  by  Venice,  who 
formed  connections  with  the  Saracen  governments,  and  main- 
tained her  commercial  intercourse  with  Syria  and  Egypt  by 
their  license,  though  subject  probably  to  heavy  exactions.  Sa- 
nuto,  a  Venetian  author  at  the  beginning  of  the  fourteenth  cen- 
tury, has  left  a  curious  account  of  the  Levant  trade  which  his 
countrymen  carried  on  at  that  time.  Their  imports  it  is  easy 
to  g^ess,  and  it  appears  that  timber,  brass,  tin,  and  lead,  as  well 
as  the  precious  metals,  were  exported  to  Alexandria,  besides  oil, 
saffron,  and  some  of  the  productions  of  Italy,  and  even  wool  and 
woollen  cloths.^*^  The  European  side  of  the  account  had  there- 
fore become  respectable. 

The  commercial  cities  enjoyed  as  great  privileges  at  Con- 
stantinople as  in  S)rria,  and  they  bore  an  eminent  part  in  the 
vicissitudes  of  the  Eastern  Empire.  After  the  capture  of  Con- 
stantinople by  the  Latin  crusaders,  the  Venetians,  having  been 
concerned  in  that  conquest,  became,  of  course,  the  favoured  trad- 
ers under  the  new  dynasty,  possessing  their  own  district  in  the 
city,  with  their  magistrate  or  podesta,  appointed  at  Venice,  and 
subject  to  the  parent  republic.  When  the  Greeks  recovered 
the  seat  of  their  empire,  the  Genoese,  who,  from  jealousy  of 
their  rivals,  had  contributed  to  that  revolution,  obtained  simi- 
lar immunities.  This  powerful  and  enterprising  state,  in  the 
fourteenth  century,  sometimes  the  ally,  sometimes  the  enemy, 
of  the  Byzantine  court,  maintained  its  independent  settlement 
at  Pera.  From  thence  she  spread  her  sails  into  the  Euxine,  and, 
planting  a  colony  at  Caffa  in  the  Crimea,  extended  a  line  of 
commerce  with  the  interior  regions  of  Asia,  which  even  the 
skill  and  spirit  of  our  own  times  have  not  yet  been  able  to 
revive.**' 

The  French  provinces  which  border  on  the  Mediterranean 
Sea  partook  in  the  advantages  which  it  offered.  Not  only  Mar- 
seilles, whose  trade  had  continued  in  a  certain  degree  throughout 
the  worst  ages,  but  Narbonne,  Nismes,  and  especially  Montpelier, 

tlement  in   the  Crimea,   and   appear,   by 
a  passage  in  Petrarch's  letters,  to  nave 


^*^  Macpherson.  p.  490. 

*••  Capmany,  Memorias  Historicas," 
tome  iii,  preface,  p.  11;  and  part  2,  p.  131. 
His  authority  is  Balducci  Pegalotti,  a 
Florentine  writer  upon  commerce  about 
1340,  whose  work  I  have  never  seen.  It 
appears  from  Balducci  that  the  route  to 
China  was  from  Azof  to  Astrakhan,  and 
thence,  by  a  variety  of  places  which  can 
not  be  found  in  modem  maps,  to  Cam- 
balu,  probably  Peking,  the  capital  city  of 
China,  which  he  describes  as  being  one 
hundred  miles  in  circumference.  The 
journey  was  of  rather  more  than  eight 
months,  going  and  returning;  and  he 
assures  us  it  was  perfectly  secure,  not  * 
only  for  caravans,  but  for  a  single  trav- 
eller with  a  couple  of  interpreters  and  a 
servant.    The  Venetians  had  also  a  set- 


possessed  some  of  the  trade  through 
Tartary.  In  a  letter  written  from  Ven- 
ice, after  extolling  in  too  rhetorical  a 
manner  the  commerce  of  that  republic, 
he  mentions  a  particular  ship  that  had 
just  sailed  for  tne  Black  Sea.  £t  ipsa 
quidem  Tanaim  it  visura,  nostri  enim 
maris  navigatio  non  ultra  tenditur;  eorum 
vero  aliqui,  quos  hsec  fert,  illic  iter  [in- 
stituent]  cam  egressuri,  nee  antea  substi- 
turi,  qu&m  Gauge  et  Caucaso  superato, 
ad  Indos  atque  extremos  Seres  et  Ori- 
entalem  perveniatur  Oceanum.  En  quo 
ardens  et  inexplebilis  habendi  sitis  homi- 
num  mentes  rapit  I  "  Petrarcae  Opera, 
Senil.,"  1.  ii,  ep.  3,  p.  760,  edit.  1581. 
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were  distinguished  for  commercial  prosperity.***  A  still  greater 
activity  prevailed  in  Catalonia.  From  the  middle  of  the  thir- 
teenth century  (for  we  need  not  trace  the  rudiments  of  its  his- 
tory) Barcelona  began  to  emulate  the  Italian  cities  in  both  the 
branches  of  naval  energy,  war  and  commerce.  Engaged  in  fre- 
quent and  severe  hostilities  with  Genoa,  and  sometimes  with 
Constantinople,  while  their  vessels  traded  to  every  part  of  the 
Mediterranean,  and  even  of  the  English  Channel,  the  Catalans 
might  justly  be  reckoned  among  the  first  of  maritime  nations. 
The  commerce  of  Barcelona  has  never  since  attained  so  great 
a  height  as  in  the  fifteenth  century.***^ 

The  introduction  of  a  silk  manufacture  at  Palermo,  by  Roger 
Guiscard  in  1148,  gave  perhaps  the  earliest  impulse  to  the  indus- 
try of  Italy.  Nearly  about  the  same  time  the  Genoese  plundered 
two  Moorish  cities  of  Spain,  from  which  they  derived  the  same 
art.  In  the  next  age  this  became  a  staple  manufacture  of  the 
Lombard  and  Tuscan  republics,  and  the  cultivation  of  mulberries 
was  enforced  by  their  laws."*  Woollen  stuffs,  though  the  trade 
was  perhaps  less  conspicuous  than  that  of  Flanders,  and  though 
many  of  the  coarser  kinds  were  imported  from  thence,  employed 
a  multitude  of  workmen  in  Italy,  Catalonia,  and  the  south  of 
France.***  Among  the  trading  companies  into  which  the  mid- 
dling ranks  were  distributed,  those  concerned  in  silk  and  woollens 
were  most  numerous  and  honourable.*** 

A  property  of  a  natural  substance,  long  overlooked,  even 
though  it  attracted  observation  by  a  different  peculiarity,  has 
influenced  by  its  accidental  discovery  the  fortunes  of  mankind 
more  than  all  the  deductions  of  philosophy.  It  is.  perhaps,  im- 
possible to  ascertain  the  epoch  when  the  polarity  of  the  magnet 
was  first  known  in  Europe.  The  common  opinion,  which  ascribes 
its  discovery  to  a  citizen  of  Amalfi  in  the  fourteenth  century,  is 
undoubtedly  erroneous.  Guiot  de  Provins,  a  French  poet,  who 
lived  about  the  year  1200,  or,  at  the  latest  under  St.  Louis,  de- 
scribes it  in  the  most  unequivocal  language.  James  de  Vitry, 
a  bishop  in  Palestine,  before  the  middle  of  the  thirteenth  century, 

ten  manufacture  of  the  second  (**  Mem. 
Hist  de  Barcel.,**  tome  i,  part  3,  p.  7, 
etc.);  and  Vaissette  that  of  Carcassonne 
and  Its  vicinity  ("  Hist,  de  Lang.."  tome 


*■•  "  Hist,  de  Langucdoc,"  tome  iii,  p. 
mi;  tome  iv,  p.  517.  ("  Mem.  de  TAcad. 
des  Inscriptions,     tome  xxxvii.) 

^*®  Capmany.  "  Memorias  Historicas  de 
Barcelona.**  tome  i,  part  2.  See  particu- 
larly p.  36. 

"»  Muratori,  "  Dissert.  30.**  Denina. 
"  Rivoluzione  d*  Italia/'  1.  xiv.  c.  11. 
The  latter  writer  is  of  opinion  that  mul- 
berries v.'ere  not  cultivated  as  an  impor- 
tant object  till  after  1300.  nor  even  to  any 
great  extent  till  after  1500;  the  Italian 
manufacturers  buying  most  of  their  silk 
from  Spain  or  the  Levant. 

^''Tiie  history  of  Italian  states,  and 
especially  Florence,  will  speak  for  the 
first  country;  Capmany  attests  the  wool- 


■.fil?c'''- 


»v_  _ 

Tone  were  admitted  to  the  rank  of 
burgesses  in  the  towns  of  Aragon  who 
used  anv  manual  trade,  with  the  excep- 
tion of  dealers  in  fine  cloths.  The  wool- 
len manufacture  of  Spain  did  not  at  any 
time  become  a  considerable  article  of  ex- 
port, nor  even  supply  the   internal  con- 
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and  Guido  Guinizzelli,  an  Italian  poet  of  the  same  time,  are 
equally  explicit.  The  French,  as  well  as  Italians,  claim  the  dis- 
covery as  their  own ;  but  whether  it  were  due  to  either  of  these 
nations,  or  rather  learned  from  their  intercourse  with  the  Sara- 
cens, is  not  easily  to  be  ascertained.^'*  For  some  time,  perhaps, 
even  this  wonderful  improvement  in  the  art  of  navigation  might 
not  be  universally  adopted  by  vessels  sailing  within  the  Medi- 
terranean, and  accustomed  to  their  old  system  of  observations. 
But  when  it  became  more  established,  it  naturally  inspired  a  more 
fearless  spirit  of  adventure.  It  was  not,  as  has  been  mentioned, 
till  the  beginning  of  the  fourteenth  century  that  the  Genoese 
and  other  nations  around  that  inland  sea  steered  into  the  Atlantic 
Ocean  toward  England  and  Flanders.  This  intercourse  with  the 
northern  countries  enlivened  their  trade  with  the  Levant  by  the 
exchange  of  productions  which  Spain  and  Italy  do  not  supply, 
and  enriched  the  merchants  by  means  of  whose  capital  the  ex- 
ports of  London  and  of  Alexandria  were  conveyed  into  each 
other's  harbours. 

The  usual  risks  of  navigation,  and  those  incident  to  commer- 
cial adventure,  produce  a  variety  of  questions  in  every  system 
of  jurisprudence,  which,  though  always  to  be  determined,  as 
far  as  possible,  by  principles  of  natural  justice,  must  in  many 
cases  depend  upon  established  customs.  These  customs  of 
maritime  law  were  anciently  reduced  into  a  code  by  the  Rhodi- 
ans,  and  the  Roman  emperors  preserved  or  reformed  the  consti- 
tutions of  that  republic.  It  would  be  hard  to  say  how  far  the 
tradition  of  this  early  jurisprudence  survived  the  decline  of  com- 
merce in  the  darker  ages;  but  after  it  began  to  recover  itself. 


»»*  Boucher,  the  French  translator  of 
n  Consolato  del  Mare,  savs  that  Edrissi, 
a  Saracen  geographer  who  lived  about 
iioo,  gives  an  account,  though  in  a  con- 
fused manner,  of  the  polarity  of  the 
magnet,  tome  ii.  p.  280.  However,  the 
lines  of  Guiot  ae  Provins  are  decisive. 
These  are  quoted  in  "  Hist.  Litt^raire  de 
la  France,*  tome  ix,  p.  199;  **  M^m.  de 
I'Acad.  des  Inscrip.,*'  tome  xxi,  p.  192; 
and  several  other  works.  Guinizzelli  has 
the    following     passage,     in     a    canzone 

3 noted    by    Gingueni,    "  Hist.    Litt^raire 
e  ritalie,"  tome  i,  p.  413* 
"In  quelle  parti  sotto  tramontana, 

Sono  li  monti  della  calamita, 

Che  dan  virtute  air  acre 

Di  trarre  il  ferro;  ma  perchi  lontana, 

Vole  di  simil  pietra  aver  aita, 

A  far  la  adoperare. 

E  dirizzar  lo  ago  in  ver  la  Stella.*' 
We  can  not  be  diverted,  by  the  nonsensi- 
cal  theory  these  lines  contain,  from  oer- 
cciving  the  positive  testimony  of  the  last 
verse  to  the  poet's  knowledge  of  the 
polarity  of  the  magnet.  But  if  any 
doubt  could  remain,  Tiraboschi  (tome  iv, 
p.  171)  has  fully  established,  from  a 
leriet  of  passages,  that  this  phenomenon 


was  well  known  in  the  thirteenth  century; 
and  puts  an  end  altojsether  to  the  preten- 
sions of  Flavio  Gioja,  if  such  a  person 
ever  existed.  See  also  Macpherson*s 
"  Annals.**  pp.  36^  and  418.  It  is  provok- 
ing to  nna  a  historian  like  Robertson 
asserting,  without  hesitation,  that  this 
citizen  ot  Amalfi  was  the^inventor  of  the 
compass,  and  thus  accrediting  an  error 
whicn  had  already  been  detectra. 

It  is  a  sinp^ular  circumstance,  and  onlv 
to  be  explamed  by  the  obstinacy  with 
which  men  are  apt  to  reject  improvement, 
that  the  majgnetic  needle  was  not  gener- 
ally adopted  in  navigation  till  very  long 
after  the  discovery  of  its  properties,  and 
even  after  their  peculiar  importance  had 
been  perceived.  The  writers  of  the  thir- 
teenth century,  who  mention  the  polarity 
of  the  needle,  mention  also  its  use  in 
navigation;  yet  Capmanv  has  found  no 
distinct  proof  of  its  employment  till  1403, 
and  does  not  believe  that  it  was  frequent- 
ly on  board  Mediterranean  ships  at  the 
latter  part  of  the  preceding  age.  ("  Me- 
morias  Historicas,  tome  in,  p.  70.)  Per- 
haps, however,  he  has  inferred  too  much 
from  his  negative  proof  ^  and  this  subject 
seems  open  to  further  inquiry. 
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necessity  suggested,  or  recollection  prompted,  a  scheme  of  regtH 
lations  resembling  in  some  degree,  but  much  more  enlarged 
than  those  of  antiquity.  This  was  formed  into  a  written  code, 
"  II  Consolato  del  Mare,"  not  much  earlier  probably  than  the 
middle  of  the  thirteenth  century;  and  its  promulgation  seems 
rather  to  have  proceeded  from  the  citizens  of  Barcelona  than  from 
those  of  Pisa  or  Venice,  who  have  also  claimed  to  be  the  first 
legislators  of  the  sea.***  Besides  regulations  simply  mercantile, 
this  system  has  defined  the  mutual  rights  of  neutral  and  belliger- 
ent vessels,  and  thus  laid  the  basis  of  the  positive  law  of  nations 
in  its  most  important  and  disputed  cases.  The  King  of  France 
and  Count  of  Provence  solemnly  acceded  to  this  maritime  code, 
which  hence  acquired  a  binding  force  within  the  Mediterranean 
Sea;  and  in  most  respects  the  law  merchant  of  Europe  is  at 
present  conformable  to  its  provisions.  A  set  of  regulations, 
chiefly  borrowed  from  the  "  Consolato,"  was  compiled  in  France 
under  the  reign  of  Louis  IX,  and  prevailed  in  their  own  coun- 
try. These  have  been  denominated  the  laws  of  Oleron,  from  an 
idle  story  that  they  were  enacted  by  Richard  I  while  his  expedi- 
tion to  the  Holy  Land  lay  at  anchor  in  that  island.***  Nor  was 
the  North  without  its  peculiar  code  of  maritime  jurisprudence — 
namely,  the  "  Ordinances  of  Wisbuy,"  a  town  in  the  isle  of  Goth- 
land, principally  compiled  from  those  of  Oleron,  before  the  year 
1400,  by  which  the  Baltic  traders  were  governed.**^ 

There  was  abundant  reason  for  establishing  among  maritime 
nations  some  theory  of  mutual  rights,  and  for  securing  the  re- 
dress of  injuries,  as  far  as  possible,  by  means  of  acknowledged 
tribunals.  In  that  state  of  barbarous  anarchy  which  so  long 
resisted  the  coercive  authority  of  civil  magistrates,  the  sea  held 
out  even  more  temptation  and  more  impunity  than  the  land; 
and  when  the  laws  had  regained  their  sovereignty,  and  neither 


^'*  Boucher  supposes  it  to  have  been 
compiled  at  Barcelona  about  900;  but  his 
reasonings  are  inconclusive  (tome  i,  p. 
7a):  and,  indeed,  Barcelona  at  that  time 
was  little,  if  at  all,  better  than  a  fishing- 
town.  Some  arguments  might  be  drawn 
in  favour  of  Pisa  from  the  expressions  of 
Hennr  IV*s  charter  granted  to  that  city 
in  1081.  Consuetudines,  quas  habent  de 
mari,  sic  iis  observabimus  sicut  illorum 
est  consuetudo.  Muratori,  **  Dissert."  45. 
Giannone  seems  to  think  the  collection 
was  compiled  about  the  reign  of  Louis 
IX,  1.  xi,  c.  6.  Capmany,  the  last  Span- 
ish editor,  whose  authority  ought  perhaps 
to  outweigh  every  other,  asserts  and 
seems  to  prove  them  to  have  been  en- 
acted by  the  mercantile  magistrates  of 
Barcelona,  under  the  reign  of  James  the 
Conqueror,  which  is  much  the  same  pe- 
riod. ("  Codigo  de  las  Costumbres  Mari- 
timas  de  Barcelona,"  Madrid,  1791*)  But. 
by  whatever  nation   they  were   reduced 


into  their  present  form,  these  laws  were 
certainly  the  ancient  and  established 
usages  of  the  Mediterranean  states;  and 
Pisa  may  very  probably  have  taken  a 
gieat  share  in  first  practising  what  a 
century  or  two  afterward  was  rendered 
more  precise  at  Barcelona. 

»••  Macpherson.  p.  ^58.  Boucher  sup- 
poses them  to  be  registers  of  actual  de- 
cisions. 

*»^  I  have  only  the  authority  of  Boucher 
for  referring  the  '*  Ordinances  of  Wis- 
buy  "  to  the  year  1400.  Beckman  imagines 
them  to  be  older  than  those  of  Oleron. 
But  Wisbuy  was  not  inclosed  by  a  wall 
till  1288,  a  proof  that  it  could  not  have 
been  previously  a  town  of  much  impor- 
tance. It  flourished  chiefly  in  the  nrst 
part  of  the  fourteenth  century,  and  was 
at  that  time  an  independent  republic,  but 
fell  under  the  yoke  of  Denmark  before 
the  end  of  the  same  age. 
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robbery  nor  private  warfare  was  any  longer  tolerated,  there  re- 
mained that  great  common  of  mankind,  unclaimed  by  any  king, 
and  the  liberty  of  the  sea  was  another  name  for  the  security  of 
plunderers.  A  pirate,  in  a  well-armed,  quick-sailing  vessel  must 
feel,  I  suppose,  the  enjoyments  of  his  exemption  from  control 
more  exquisitely  than  any  other  freebooter;  and  darting  along 
the  bosom  of  the  ocean,  under  the  impartial  radiance  of  the 
heavens,  may  deride  the  dark  concealments  and  hurried  flights 
of  the  forest  robber.  His  occupation  is,  indeed,  extinguished 
by  the  civilization  of  later  ages,  or  confined  to  distant  climates. 
But  in  the  thirteenth  and  fourteenth  centuries  a  rich  vessel  was 
never  secure  from  attack ;  and  neither  restitution  nor  punishment 
of  the  criminals  was  to  be  obtained  from  governments  who  some- 
times feared  the  plunderer  and  sometimes  connived  at  the  of- 
fence.^*® Mere  piracy,  however,  was  not  the  only  danger.  The 
maritime  towns  of  Flanders,  France,  and  England,  like  the  free 
republics  of  Italy,  prosecuted  their  own  quarrels  by  arms,  with- 
out asking  the  leave  of  their  respective  sovereigns.  This  prac- 
tice, exactly  analogous  to  that  of  private  war  in  the  feudal 
system,  more  than  once  involved  the  Kings  of  France  and 
England  in  hostility.*'^  But  where  the  quarrel  did  not  proceed 
to  such  a  length  as  absolutely  to  engage  two  opposite  towns,  a 
modification  of  this  ancient  right  of  revenge  formed  part  of  the 
regular  law  of  nations,  under  the  name  of  reprisals.  Whoever 
was  plundered  or  injured  by  the  inhabitant  of  another  town  ob- 
tained authority  from  his  own  magfistrates  to  seize  the  property 
of  any  other  person  belongfing  to  it,  until  his  loss  should  be  com- 
pensated. This  law  of  reprisal  was  not  confined  to  maritime 
places ;  it  prevailed  in  Lombardy,  and  probably  in  the  German 
cities.  Thus,  if  a  citizen  of  Modena  was  robbed  by  a  Bolognese, 
he  complained  to  the  magfistrates  of  the  former  city,  who  repre- 
sented the  case  to  those  of  Bologna,  demanding  redress.  If  this 
were  not  immediately  granted,  letters  of  reprisals  were  issued 
to  plunder  the  territory  of  Bologna  till  the  injured  party  should 
be  reimbursed  by  sale  of  the  spoil.^*®  In  the  laws  of  Marseilles 
it  is  declared,  "  If  a  foreigner  take  anything  from  a  citizen  of 
Marseilles,  and  he  who  has  jurisdiction  over  the  said  debtor 
or  unjust  taker  does  not  cause  right  to  be  done  in  the  same, 
the  rector  or  consuls,  at  the  petition  of  the  said  citizen,  shall 
grant  him  reprisals  upon  all  the  goods  of  the  said  debtor  or 


"•Huffh  Despenser  seized  a  Genoese 
vessel  valued  at  14,300  marks,  for  which 
00  restitution  was  ever  made.  (Rym., 
tome  iv,  p.  701;  Macpherson,  a.  d.  1336.) 

"•  The  Cinque  Ports  and  other  trading 
towns  of  England  were  in  a  constant  state 
<rf  hostility  with  their  opposite  neigh- 
bours during  the  reigns  of  Edward  I  and 
II.    One   might  quote  almost   half   the 


instruments  in  Rymer  in  proof  of  these 
conflicts,  and  of  those  with  the  mariners 
of  Norway  and  Denmark.  Sometimes 
mutual  envy  produced  frays  between  dif- 
ferent English  towns.  Thus,  in  1254  the 
Winchelsea  manners  attacked  a  Yar- 
mouth galley  and  killed  some  of  her 
men.  (Matt.  Paris,  apud  MacpKervyci.S 
»«  Muratori.  "  Diasen;*   ^. 
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unjust  taker,  and  also  upon  the  goods  of  others  who  are  under 
the  jurisdiction  of  him  who  ought  to  do  justice,  and  would  not, 
to  the  said  citizen  of  Marseilles."  **^  Edward  III  remonstrates, 
in  an  instrument  published  by  Rymer,  against  letters  of  marque 
granted  by  the  King  of  Aragon  to  one  Berenger  de  la  Tone, 
who  had  been  robbed  by  an  English  pirate  of  two  thousand 
pounds,  alleging  that,  inasmuch  as  he  had  always  been  ready 
to  give  redress  to  the  party,  it  seemed  to  his  counsellors  that 
there  was  no  just  cause  for  reprisals  upon  the  king's  or  his  sub- 
jects' property.***  This  passage  is  so  far  curious  as  it  asserts  the 
existence  of  a  customary  law  of  nations,  the  knowledge  of  which 
was  already  a  sort  of  learning.  Sir  E.  Coke  speaks  of  this  right 
of  private  reprisals  as  if  it  still  existed ;  ***  and,  in  fact,  there  are 
instances  of  g^nting  such  letters  as  late  as  the  reign  of  Charles  I. 

A  practice,  founded  on  the  same  principles  as  reprisal,  though 
rather  less  violent,  was  that  of  attaching  the  goods  or  persons 
of  resident  foreigners  for  the  debts  of  their  countrymen.  This, 
indeed,  in  England  was  not  confined  to  foreigners  until  the 
statute  of  Westminster  I,  c.  23,  which  enacts  that  "  no  stranger 
who  is  of  this  realm  shall.be  distrained  in  any  town  or  market 
for  a  debt  wherein  he  is  neither  principal  nor  surety."  Henry 
III  had  previously  granted  a  charter  to  the  burgesses  of  Lubec, 
that  they  should  "  not  be  arrested  for  the  debt  of  any  of  their 
countrymen,  unless  the  magistrates  of  Lubec  neglected  to  com- 
pel payment."  ***  But  by  a  variety  of  grants  from  Edward  II 
the  privileges  of  English  subjects  under  the  statute  of  West- 
minster were  extended  to  most  foreign  nations."*  This  unjust 
responsibility  had  not  been  confined  to  civil  cases.  One  .of  a 
company  of  Italian  merchants,  the  Spini,  having  killed  a  man, 
the  officers  of  justice  seized  the  bodies  and  effects  of  all  the 
rest."* 

If  under  all  these  obstacles,  whether  created  by  barbarous 
manners,  by  national  prejudice,  or  by  the  fraudulent  and  arbi- 
trary measures  of  princes,  the  merchants  of  different  countries 
became  so  opulent  as  almost  to  rival  the  ancient  nobility,  it 
must  be  ascribed  to  the  greatness  of  their  commercial  profits. 
The  trading  companies  possessed  either  a  positive  or  a  virtual 
monopoly,  and  held  the  keys  of  those  Eastern  regions,  for  the 
luxuries  of  which  the  progressive  refinement  of  manners  pro- 


^*^  Du  Cange,  voc.  Laudum. 

»*»  Rymer.  tome  iv,  p.  576.  Vidctur  •«• 
pientibus  et  peritis,  quod  causa,  de  jure, 
non  subfuit  marcham  scu  reprisaliam  in 
nostris,  seu  subditorum  nostrorum,  bo- 
nis concedendi.  See.  too,  a  case  of  neu- 
tral goods  on  board  an  enemy's  vessel 
claimed  by  the  owners,  and  a  legal  dis- 
tinction taken  in  favour  of  the  captors 
(tome  vi,  p.  14). 


>*■  27  E.  Ill,  Stat  ii,  c  17,  2  Inst,  p.  205. 

*•*  Rymer,  tome  i,  p.  839. 
,  »*•  Idem,  tome  iii,  pp.  458,  647,  678,  et 
infra.  See  too  the  ordinances  of  the 
staple,  in  27  Edward  III,  which  confirm 
this  among  other  privileges,  and  contain 
manifold  evidence  of  the  regard  paid  to 
commerce  in  that  rei^. 

**•  Rymer,    tome    11,    p.    891.      Madox, 
"  Hist  Exchequer,"  c.  xxii,  s.  7, 
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duced  an  increasing  demand.  It  is  not  easy  to  determine  the 
average  rate  of  profit,"^  but  we  know  that  the  interest  of  money 
was  exceedingly  high  throughout  the  middle  ages.  At  Verona, 
in  1228,  it  was  fixed  by  law  at  twelve  and  a  half  per  cent;  at 
Modena,  in  1270,  it  seems  to  have  been  as  high  as  twenty.*** 
The  republic  of  Genoa,  toward  the  end  of  the  fourteenth  cen- 
tury, when  Italy  had  grown  wealthy,  paid  only  from  seven  to 
ten  per  cent  to  her  creditors.**^  But  in  France  and  England 
the  rate  was  far  more  oppressive.  An  ordinance  of  Philip  the 
Fair,  in  131 1,  allows  twenty  per  cent  after  the  first  year  of  the 
loan.**®  Under  Henry  III,  according  to  Matthew  Paris,  the 
debtor  paid  ten  per  cent  every  two  months ;  ***  but  this  is  abso- 
lutely incredible  as  a  general  practice.  This  was  not  merely 
owing  to  scarcity  of  money,  but  to  the  discouragement  which  a 
strange  prejudice  opposed  to  one  of  the  most  useful  and  legiti- 
mate branches  of  commerce.  Usury,  or  lending  money  for  profit, 
was  treated  as  a  crime  by  the  theologians  of  the  middle  ages; 
and  though  the  superstition  has  been  eradicated,  some  part  of 
the  prejudice  remains  in  our  legislation.  This  trade  in  money, 
and  indeed  a  great  part  of  inland  trade  in  general,  had  origfinally 
fallen  to  the  Jews,  who  were  noted  for  their  usury  so  early  as 
the  sixth  century."*  For  several  subsequent  ages  they  continued 
to  employ  their  capital  and  industry  to  the  same  advantage,  with 
little  molestation  from  the  clergy,  who  always  tolerated  their 
avowed  and  national  infidelity,  and  often  with  some  encourage- 
ment from  princes.  In  the  twelfth  century  we  find  them  not  only 
possessed  of  landed  property  in  Lang^edoc,  and  cultivating  the 
studies  of  medicine  and  Rabbinical  literature  in  their  own  acad- 
emy at  Montpelier,  under  the  protection  of  the  Count  of  Tou- 
louse, but  invested  with  civil  offices."'  Raymond  Roger,  Vis- 
count of  Carcasonne,  directs  a  writ  "  to  his  bailiffs,  Christian  and 
Jewish."  "*  It  was  one  of  the  conditions  imposed  by  the  Church 
on  the  Count  of  Toulouse  that  he  should  allow  no  Jews  to  pos- 
sess magistracy  in  his  dominions.^*^*^  But  in  Spain  they  were 
placed  by  some  of  the  municipal  laws  on  the  footing  of  Chris- 
tians, with  respect  to  the  composition  for  their  lives,  and  seem 
in  no  other  European  country  to  have  been  so  numerous  or 
considerable.*"*  The  diligence  and  expertness  of  this  people  in 
all  pecuniary  dealings  recommended  them  to  princes  who  were 

^^  In    the    remarkable    speech    of   the  ten  per  cent  at  Barcelona  in  1435.    (Cap- 

Dofe  Mocenigo,  quoted  in  another  place,  many,  tome  i,  p.  aoo.) 
vol.  i,  p.  j68,  the  annual  profits  made  by  *•*  Du  Cange,  v.  Usura. 

Venice  on  her  mercantile  capital  is  reck-  "*  Muraton,  "  Diss."  16. 

oned  at  forty  per  cent.  »"  Greg.  Turon.,  I.  iv. 

»*•  Muratori.   "  Dissert."  id.  »w  "  Hist  de  Languedoc,"  tome  ii,  p. 

'•Bixarri,   "Hist.   Genuens.,"   p.   797.  517;  tome  iii,  p.  mi. 
The  rate  of  discount  on  bills,  which  may  '»*  Id.,  tome  in,  p.  121. 

not  have    exactl^r    corresponded    to    the  »■»  Id.,  p.  163. 

tverage  annual   interest  of   money,   was  »■•  Marina,  "  Ensayo  Hial.-CT\\.C'  V»  \^ 
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solicitous  about  the  improvement  of  their  revenue.  We  find  an 
article  in  the  general  charter  of  privileges  g^nted  by  Peter  III 
of  Aragon,  in  1283,  that  no  Jew  should  hold  the  office  of  a  bayle 
or  judge.  And  two  Kings  of  Castile,  Alonzo  XI  and  Peter  the 
Cruel,  incurred  much  odium  by  employing  Jewish  ministers  in 
their  treasury.  But,  in  other  parts  of  Europe,  their  condition 
had,  before  that  time,  begun  to  change  for  the  worse — ^partly 
from  the  fanatical  spirit  of  the  crusades,  which  prompted  the  popu- 
lace to  massacre,  and  partly  from  the  jealousy  which  their  opu- 
lence excited.  Kings,  in  order  to  gain  money  and  popularity 
at  once,  abolished  the  debts  due  to  the  children  of  Israel,  except 
a  part  which  they  retained  as  the  price  of  their  bounty.  One  is 
at  a  loss  to  conceive  the  process  of  reasoning  in  an  ordinance 
of  St.  Louis,  where,  "  for  the  salvation  of  his  own  soul  and  those 
of  his  ancestors,  he  releases  to  all  Christians  a  third  part  of  what 
was  owing  by  them  to  Jews."  "^  Not  content  with  such  edicts, 
the  Kings  of  France  sometimes  banished  the  whole  nation  from 
their  dominions,  seizing  their  effects  at  the  same  time;  and  a 
season  of  alternative  security  and  toleration  continued  till,  under 
Charles  VI,  they  were  finally  expelled  from  the  kingdom,  where 
they  never  afterward  possessed  any  legal  settlement.^*®  They 
were  expelled  from  England  under  Edward  I,  and  never  obtained 
any  legal  permission  to  reside  till  the  time  of  Cromwell.  This 
decline  of  the  Jews  was  owing  to  the  transference  of  their  trade 
in  money  to  other  hands.  In  the  early  part  of  the  thirteenth 
century  the  merchants  of  Lombardy  and  of  the  south  of  France  **• 
took  up  the  business  of  remitting  money  by  bills  of  exchange  ^^ 
and  of  making  profit  upon  loans.  The  utility  of  this  was  found 
so  great,  especially  by  the  Italian  clergy,  who  thus  in  an  easy 
manner  drew  the  income  of  their  transalpine  benefices,  that  in 
spite  of  much  obloquy  the  Lombard  usurers  established  them- 
selves in  every  country,  and  the  general  progress  of  commerce 
wore  oflF  the  bigotry  that  had  obstructed  their  reception.  A 
distinction  was  made  between  moderate  and  exorbitant  interest ; 
and  though  the  casuists  did  not  acquiesce  in  this  legal  regulation, 


*" "  Martenne  Thesaurus  Anecdoto* 
rum,"  tome  i,  p.  §84. 

lu  Velly,  tome  iv,  p.  136. 

*■•  The  city  of  Cahors,  in  Quercy,  the 
modem  department  of  the  Lot,  produced 
a  tribe  of  money-dealers.  The  Caursini 
are  almost  as  often  noticed  as  the  Lom- 
bards. See  the  article  in  Du  Cange.  In 
Lombardy,  Asti,  a  city  of  no  great  note 
m  other  respects,  was  famous  for  the 
same  department  of  commerce. 

!?  There  were  three  species  of  paper 
credit  m  the  dealings  of  merchants:  i. 
Ocneral  letters  of  credit,  not  directed  to 
any  one,  which  are  not  uncommon  in  the 
fvl^i  '  ^'  Orders  to  pay  money  to  a  par- 
ticular person;  3.  BiuS  of  exchinge  rcgu- 


larly  negotiable.  (Boucher,  tome  ii,  p. 
621.)  Instances  of  the  first  are  mentioned 
by  Macpherson  about  laoo,  p.  167.  The 
second  species  was  introducca  by  the 
Jews,  about  1183  (Capmanv,  tome  i,  p. 
«)7);  but  it  may  be  doubtful  whether 
the  last  stage  of  the  progress  was  reached 
nearly  so  soon.  An  instrument  in  Ry- 
mer,  however,  of  the  year  1364  (tome 
vi,  p.  49S)t  mentions  literae  cambitoriae, 
which  seem  to  have  been  negotiable  bills; 
and  by  1400  they  were  drawn  in  sets, 
and  worded  exactly  as  at  present  Mac- 
pherson, p.  6i4>  and  Beckman,  *'  History 
of  Inventions,  vol.  iii,  p.  430,  give  from 
Capmany  an  actual  precedent  of  a  bill 
dated  in  1404. 
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yet  it  satisfied,  even  in  superstitious  times,  the  consciences  of 
provident  traders.**^  The  Italian  bankers  were  frequently  allowed 
to  farm  the  customs  in  England,  as  a  security  perhaps  for  loans 
which  were  not  very  punctually  repaid.^**^  In  f345  the  Bardi  at 
Florence,  the  greatest  company  in /Italy,  became  bankrupt,  Ed- 
ward III  owing  them,  in  principal  and  interest,  nine  hundred 
thousand  gold  florins.  Another,  the  Peruzzi,  failed  at  the  same 
time,  being  creditors  to  Edward  for  six  hundred  thousand  florins. 
The  King  of  Sicily  owed  one  hundred  thousand  florins  to  each 
of  these  bankers.  Their  failure  involved,  of  course,  a  multitude 
of  Florentine  citizens,  and  was  a  heavy  misfortune  to  the  state.^" 
The  earliest  bank  of  deposit,  instituted  for  the  accommoda- 
tion of  private  merchants,  is  said  to  have  been  that  of  Barcelona, 
in  1401.^**  The  banks  of  Venice  and  Genoa  were  of  a  different 
description.  Although  the  former  of  these  two  has  the  advan- 
tage of  greater  antiquity,  having  been  formed,  as  we  are  told, 
in  the  twelfth  century,  yet  its  early  history  is  not  so  clear  as  that 
of  Genoa,  nor  its  political  importance  so  remarkable,  however 
similar  might  be  its  origfin.^**^  During  the  wars  of  Genoa  in  the 
fourteenth  century,  she  had  borrowed  large  sums  of  private  citi- 
zens, to  whom  the  revenues  were  pledged  for  repayment.  The 
republic  of  Florence  had  set  a  recent  though  not  a  very  encour- 
aging example  of  a  public  loan,  to  defray  the  expense  of  her  war 
against  Mastino  della  Scala,  in  1336.  The  chief  mercantile  firms, 
as  well  as  individual  citizens,  furnished  money  on  an  assignment 
of  the  taxes,  receiving  fifteen  per  cent  interest,  which  appears 
to  have  been  above  the  rate  of  private  usury.^**  The  state  was 
not  unreasonably  considered  a  worse  debtor  than  some  of  her 
citizens,  for  in  a  few  years  these  loans  were  consolidated  into  a 
general  fund,  or  monte,  with  some  deduction  from  the  capital 
and  a  great  diminution  of  interest,  so  that  an  original  debt  of 


*"  Usury  was  looked  upon  with  horror 
by  our  E!nglish  divines  long  after  the 
Keformation.  Flcury,  in  his  "  Institu- 
tions au  Droit  Eccl^siastique,"  tome  ii. 
p.  129,  has  shown  the  subterfuges  to 
which  men  had  recourse  in  order  to  evade 
Ais  prohibition.  It  is  an  unhappy  truth, 
that  great  part  of  the  attention  devoted 
to  the  best  of  sciences,  ethics  and  juris- 
prudence, has  been  employed  to  weaken 
principles  that  ought  never  to  have  been 
sdtnowledged. 

,  One  species  of  usury,  and  that  of  the 
highest  importance  to  commerce,  was 
>lvays  permitted,  on  account  of  the  risk 
that  attended  it.  This  was  marine  insur- 
ance, which  could  not  have  existed,  until 
money  was  considered,  in  itself,  as  a 
source  of  profit  The  earliest  regulations 
^  the  subject  of  insurance  are  those  of 
Barcelona  in  1433:  but  the  practice  was, 
of  course,  earlier  than  these,  though  not 
01  great  antiquity.     It  is  not  mentioned 


in  the  "  Consolato  del  Mare."  nor  in  any 
of  the  Hanseatic  laws  of  the  fourteenth 
century.  (Beckman,  vol.  i,  p.  388.)  This 
author,  not  bein^  aware  of  the  Barce- 
lonese  laws  on  this  subject  published  by 
Capmany,  supposes  the  first  provisions 
regulating  manne  assurance  to  nave  been 
made  at  Florence  in  1523. 

»«  Macpherson,  p.  487,  et  alibi.  They 
had  probably  excellent  bargains:  in  1339 
the  Bardi  farmed  all  the  customs  in  Eng- 
land for  20/.  a  day.  But  in  1282  the 
customs  had  produced  841 1/.,  and  half  a 
century  of  great  improvement  had 
elapsed. 

»•»  Villani,  1.  xii,  c.  55,  87.  He  calls 
these  two  banking-houses  the  pillars 
which  sustained  great  part  of  the  com- 
merce  of  Christendom. 

*•*  Capmany,  tome  i,  p.  213. 

*«*  Macpherson,  p.  341,  from  Sanuto. 
The  Bank  of  Venice  is  rtietttd  Vi  \yj\. 

*••  G.  Vi\\am»  \.  x\,  c,  ^. 
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one  hundred  florins  sold  only  for  twenty-five.*"  But  I  have 
not  found  that  these  creditors  formed  at  Florence  a  corporate 
body,  or  took  any  part,  as  such,  in  the  affairs  of  the  republic. 
The  case  was  different  at  Genoa.  As  a  security,  at  least,  for 
their  interest,  the  subscribers  to  public  loans  were  permitted  to 
receive  the  produce  of  the  taxes  by  their  own  collectors,  paying 
the*  excess  into  the  treasury.  The  number  and  distinct  classes 
of  these  subscribers  becoming  at  length  inconvenient,  they  were 
formed,  about  the  year  1407,  into  a  single  corporation,  called 
the  Bank  of  St.  George,  which  was  from  that  time  the  sole  na- 
tional creditor  and  mortgagee.  The  government  of  this  was 
intrusted  to  eight  protectors.  It  soon  became  almost  independ- 
ent of  the  state.  Every  senator,  on  his  admission,  swore  to  main- 
tain the  privileges  of  the  bank,  which  were  confirmed  by  the 
Pope,  and  even  by  the  emperor.  The  bank  interposed  its  advice 
in  every  measure  of  government,  and  generally,  as  is  admitted, 
to  the  public  advantage.  It  equipped  armaments  at  its  own  ex- 
pense, one  of  which  subdued  the  island  of  Corsica;  and  this 
acquisition,  like  those  of  our  great  Indian  corporation,  was  long 
subject  to  a  company  of  merchants,  without  any  interference  of 
the  mother-country.*** 

The  increasing  wealth  of  Europe,  whether  derived  from  in- 
ternal improvement  or  foreign  commerce,  displayed  itself  in  more 
expensive  consumption  and  greater  refinements  of  domestic  life. 
But  these  effects  were  for  a  long  time  very  gradual,  each  genera- 
tion making  a  few  steps  in  the  progress,  which  are  hardly  dis- 
cernible except  by  an  attentive  inquirer.  It  is  not  till  the  latter 
half  of  the  thirteenth  century  that  an  accelerated  impulse  appears 
to  be  given  to  society.  The  just  government  and  suppression 
of  disorder  under  St.  Louis,  and  the  peaceful  temper  of  his  brother 
Alfonso,  Count  of  Toulouse  and  Poitou,  gave  France  leisure  to 
avail  herself  of  her  admirable  fertility.  England,  that  to  a  soil 
not  greatly  inferior  to  that  of  France  united  the  inestimable  ad- 
vantage of  an  insular  position,  and  was  invigorated,  above  all, 
by  her  free  constitution  and  the  steady  industriousness  of  her 
people,  rose  with  a  pretty  uniform  motion  from  the  time  of  Ed- 
ward I.  Italy,  though  the  better  days  of  freedom  had  passed 
away  in  most  of  her  republics,  made  a  rapid  transition  from  sim- 
plicity to  refinement.  "  In  those  times,"  says  a  writer  about  the 
year  1300,  speaking  of  the  age  of  Frederick  II,  "  the  manners  of 
the  Italians  were  rude.  A  man  and  his  wife  ate  off  the  same 
plate.  There  was  no  wooden-handled  knives,  nor  more  than  one 
or  two  drinking  cups  in  a  house.    Candles  of  wax  or  tallow  were 


ItT 


Matt.  Villani,  p.  227  (in  Muratori,       (Antwerp,     1579) ;     Machiavelli,     *'  Storis 
Script.  Rer.  lul./'  tome  xiv).  Florentina,*'  1.  viii 

^••Bixarri.   "  Hiat    Gcnuena.."   p.   w 
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unknown ;  a  servant  held  a  torch  during  supper.  The  clothes 
of  men  were  of  leather  unlined :  scarcely  any  gold  or  silver  was 
seen  on  their  dress.  The  common  people  ate  flesh  but  three 
times  a  week,  and  kept  their  cold  meat  for  supper.  Many  did 
not  drink  wine  in  summer.  A  small  stock  of  corn  seemed  riches. 
The  portions  of  women  were  small ;  their  dress,  even  after  mar- 
riage, was  simple.  Tne  pride  of  men  was  to  be  well  provided 
witfi  arms  and  horses ;  that  of  the  nobility  to  have  lofty  towers, 
of  which  all  the  cities  in  Italy  were  full.  But  now  frugality  has 
been  changed  for  sumptuousness ;  everything  exquisite  is  sought 
after  in  dress ;  gold,  silver,  pearls,  silks,  and  rich  furs.  Foreign 
wines  and  rich  meats  are  required.  H^nce  usury,  rapine,  fraud, 
tyranny,"  etc.***  This  passage  is  supported  by  other  testimonies 
nearly  of  the  same  time.  The  conquest  of  Naples  by  Charles 
of  Anjou  in  1266  seems  to  have  been  the  epoch  of  increasing 
luxury  throughout  Italy.  His  Proven9al  knights  with  their 
plumed  helmets  and  golden  collars,  the  chariot  of  his  queen  cov- 
ered with  blue  velvet  and  sprinkled  with  lilies  of  gold,  aston- 
ished the  citizens  of  Naples."®  Provence  had  enjoyed  a  long 
tranquility,  the  natural  source  of  luxurious  magnificence;  and 
Italy,  now  liberated  from  the  yoke  of  the  empire,  soon  reaped 
the  same  fruit  of  a  condition  more  easy  and  peaceful  than  had 
been  her  lot  for  several  ages.  Dante  speaks  of  the  change  of 
manners  at  Florence  from  simplicity  and  virtue  to  refinement 
and  dissoluteness  in  terms  very  nearly  similar  to  those  quoted 
above.^^* 

Throughout  the  fourteenth  century  there  continued  to  be  a 
rapid  but  steady  progression  in  England  of  what  we  may  de- 
nominate elegance,  improvement,  or  luxury ;  and  if  this  was  for 
a  time  suspended  in  France,  it  must  be  ascribed  to  the  unusual 
calamities  which  befell  that  country  under  Philip  of  Valois  and 
his  son.  Just  before  the  breaking  out  of  the  English  wars  an 
excessive  fondness  for  dress  is  said  to  have  distinguished  not 
only  the  higher  ranks,  but  the  burghers,  whose  foolish  emula- 


*•  Ricobaldus  Fcrrarensis,  amid  Mu- 
nit,  "  Dissert."  23;  Francisc.  Pippinus, 
ibidem.  Muratori  endeavours  to  extenu- 
ate the  authority  of  this  passage,  on  ac- 
count of  some  more  ancient  writers  who 
complain  of  the  luxur^r  of  their  times, 
and  of  some  particular  instances  of  mag- 
nificence ana  expense.  But  Ricobalai 
alludes,  as  Muratori  himself  admits,  to 
tile  mode  of  living  in  the  middle  ranks, 
and  not  to  that  of  courts,  which  in  all 
aces  might  occasionally  display  consider- 
able splendour.  I  see  nothing  to  weaken 
•0  explicit  a  testimony  of  a  contemporary, 
which  in  fact  is  confirmed  by  many 
vriters  of  the  next  age,  who,  according 
to  the  practice  of  Italian  chroniclers,  have 
copied  it  as  their  own. 

»»•  Mont.,  "  Dissert"  aj. 


"» ••  Bellincion     Berti    vid*    io    andar 
cinto 
Di  cuoio  e  d'  osso,  e  venir  dallo 

specchio 
La  donna  sua  senza  '1  viso  dipinto. 
E  vidi  quel   di   Nerli,  e  quel  del 

Vecchio 
Esser  contenti  alia  pelle  scoverta, 
E  sue  donne  al   fuso  ed  al   pen- 
nechio." 

(Paradis.,  canto  xv.) 
See  too  the  rest  of  this  canto.  But 
this  is  put  in  the  mouth  of  Cacciaguida, 
the  poet's  ancestor,  who  lived  in  the  for- 
mer half  of  the  twelfth  century.  The 
change,  however,  was  probably  subse- 
quent to  1250,  when  the  times  of  wealth 
and  turbulence  began  at  Florence. 
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tion  at  least  indicates  their  easy  circumstances.*'*  Modes  of 
dress  hardly  perhaps  deserve  our  notice  on  their  own  account; 
yet  so  far  as  their  universal  prevalence  was  a  symptom  of  diffused 
wealth,  we  should  not  overlook  either  the  invectives  bestowed 
by  the  clergy  on  the  fantastic  extravagances  of  fashion,  or  the 
sumptuary  laws  by  which  it  was  endeavoured  to  restrain  them. 

The  principle  of  sumptuary  laws  was  partly  derived  from  the 
small  republics  of  antiquity,  which  might  perhaps  require  that 
security  for  public  spirit  and  equal  rights — ^partly  from  the  au- 
stere and  injudicious  theory  of  religion  disseminated  by  the  clergy. 
These  prejudices  united  to  render  all  increase  of  general  com- 
forts odious  under  the  name  of  luxury ;  and  a  third  motive  more 
powerful  than  either,  the  jealousy  with  which  the  g^eat  regard 
anything  like  imitation  in  those  beneath  them,  co-operated  to 
produce  a  sort  of  restrictive  code  in  the  laws  of  Europe.  Some 
of  these  regulations  are  more  ancient;  but  the  chief  part  were 
enacted,  both  in  France  and  England,  during  the  fourteenth  cen- 
tury, extending  to  expenses  of  the  table  as  well  as  apparel.  The 
first  statute  of  this  description  in  our  own  country  was,  however, 
repealed  the  next  year ;  *'*  and  subsequent  provisions  were  en- 
tirely disregarded  by  a  nation  which  valued  liberty  and  commerce 
too  much  to  obey  laws  conceived  in  a  spirit  hostile  to  both.  Laws, 
indeed,  designed  by  those  governments  to  restrain  the  extrava- 
gance of  their  subjects  may  well  justify  the  severe  indignation 
which  Adam  Smith  has  poured  upon  all  such  interference  with 
private  expenditure.  The  Kings  of  France  and  England  were 
undoubtedly  more  egregious  spendthrifts  than  any  others  in  their 
dominions ;  and  contributed  far  more  by  their  love  of  pageantry 
to  excite  a  taste  for  dissipation  in  their  people  than  by  their 
ordinances  to  repress  it. 

Mussus,  a  historian  of  Placentia,  has  left  a  pretty  copious 
account  of  the  prevailing  manners  among  his  countrymen  about 
1388,  and  expressly  contrasts  their  more  luxurious  living  with 
the  style  of  their  ancestors  seventy  years  before,  when,  as  we 
have  seen,  they  had  already  made  considerable  steps  toward  re- 
finement. This  passage  is  highly  interesting,  because  it  shows 
the  regular  tenor  of  domestic  economy  in  an  Italian  city  rather 
than  a  mere  display  of  individual  magnificence,  as  in  most  of 
the  facts  collected  by  our  own  and  the  French  antiquaries.    But 

*"  Vclly,  tome  xiii,  p.  352.  The  sec- 
ond continuator  of  Naneis  vehemently  in- 
veighs against  the  long  beards  and  snort 
breeches  of  his  a^e;  after  the  introduction 
of  which  novelties,  he  judiciously  ob- 
serves, the  French  were  much  more  dis- 


posed  to   run   away   from   their   enemies 
than    before.      (*'  Spicilegium,"    tome   iii. 


;8f> 


"'^37  E.  Ill,  Rep.  18  E.  III.    Several 
other  sUtutet  of  a  umiUtr  nature  were 


fassed  in  this  and  the  ensuing  reign, 
n  France  there  were  sumptuary  laws 
as  old  as  Charlemagne,  prohibitmg  or 
taxing  the  use  of  furs;  but  the  first  ex- 
tensive regulation  was  under  Philip  the 
Fair.  (Vclly,  tome  vii,  p.  64;  tome  xi, 
p.  190.)  These  attempts  to  restrain  what 
can  not  be  restrained  continued  even 
down  to  I70O.  (De  la  Mare,  "  Trait^  de 
la  Police,    tome  i,  1.  iii.) 
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it  U  much  too  long  for  insertion  in  this  place.'^*  No  other  coun- 
try, perhaps,  could  exhibit  so  fair  a  picture  of  middle  life :  in 
France  the  burghers,  and  even  the  inferior  gentry,  were  for  the 
most  part  in  a  state  of  poverty  at  this  period,  which  they  con- 
cealed by  an  affectation  of  ornament ;  while  our  English  yeo- 
manry and  tradesmen  were  more  anxious  to  invigorate  their 
bodies  by  a  generous  diet  than  to  dwell  in  well-furnished  houses, 
orlo  find  comfort  in  cleanliness  and  elegance.'"  The  German 
cities,  however,  had  acquired  with  liberty  the  spirit  of  improve- 
ment and  industry.  From  the  time  that  Henry  V  admitted  their 
artisans  to  the  privileges  of  free  burghers  they  became  more  and 
more  prosperous,"*  while  the  steadiness  and  frugality  of  the 
German  character  compensated  for  some  disadvantages  arising 
out  of  their  inland  situation.  Spire,  Nuremberg,  Ratisbon,  and 
Augsburg  were  not  indeed  like  the  rich  markets  of  London  and 
Bruges,  nor  could  their  burghers  rival  the  princely  merchants 
of  Italy ;  but  they  enjoyed  the  blessings  of  competence  diffused 
over  a  large  class  of  industrious  freemen,  and  in  the  fifteenth 
century  one  of  the  politest  Italians  could  extol  their  splendid 
and  well-furnished  dwellings,  their  rich  apparel,  their  easy  and 
affluent  mode  of  living,  the  security  ol  their  rights  and  just  equal- 
ity of  their  laws."' 

No  chapter  in  the  history  of  national  manners  would  illustrate 
so  well,  if  duly  executed,  the  progress  of  social  life  as  that  dedi- 
cated to  domestic  architecture.  The  fashions  of  dress  and  of 
amusements  are  generally  capricious  and  irreducible  to  rule ;  but 
every  change  in  the  dwellings   ol  mankind,   from   the   rudest 

"'MunioTi,  "Antichiti  ItalUne,"  Di*.        Icta    tunt,    omnia    jucunda;    nemo    anit 

'"^Tbne  'kngHili."    uid    the, Span-        lu    est,    nul'li    niiriiocenii*  f^gistralui 

"  ti.r'ih" Ir" ouies  made  of  Mieks  and  Ipud  italai'tirbe"  B^al^antu^.""sun"^u- 
<U^.  bill  ihey  lare.  commonl7  u.  well  ai        tem  aupm  cenlum  civiulM  hie  liberute 


In  another  part  of  his  worV  (p.  719) 
he  g:ivti  a  gpeciouB  account  of  Vienna. 

^■-  Pleffel,  f^mt  i,  p-  193. 

'"lEBtu  Sylvius, ■'^DeMoribusr.erma- 

and  iron  doors.    Fenestra  undique  vilrea 

wram."     Thia    Irealise    is    an    amplified 

Pncnric   upon    Gemian]'.   and   coniaini 
«t«i  curiou*  paisigesi  tbey  must  be 

domibua  muita  et  munda  supellCT.    Altz 

dedecori  esc,  quod  lecla  plerumque  tigno 
contcBunt,  pauca  latere.     Cetera  lediScia 

(niUDi  that  as  rich  and  noble  a  coun- 

■^  coDid  afford   a  lilile  money  for  the 

eiteriui  et  inlerius  splendent.     CiviCitia 

I«*  Pope.    Civitatea  qoaa  vocant  libeni. 

I  suppose  this  rives  al  lea<it  double  for 

nn  Inperaiorl  lotuni  aubjiciunlnr,  cuius 

renin  est  instar  iibertaiis;   nee  profeetft 

the  toUl  population.    He  proceeds  10  rep- 

lavounble    point    □[   view.    charHini   the 

(?P?1.  qnoa  lt«li  vocani  libero..  hi  poUs- 

cilixen,  with  gluttony  and  libertinism,  the 

■pmm  Kmunt,  aive  Venetiaa  injpectei. 

Bobility  with  oppression,  the  juditea  with 
corruption,    etc      Vienna    probably    had 

■!•(  noreaiiam    aut    Caioas,    in    quibus 

°*et.  prctcr  paucos  qui  reliquoa  ducunt. 

the  vices  of  a  flourishine  city;  but  the 
love  ol  ampjification   in   u  rheioneal   a 

te.-^,*'??'™'ffe™i.- .  t?  ■« 
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wooden  cabin  to  the  stately  mansion,  has  been  dictated  t 
principle  of  convenience,  neatness,  comfort,  or  magn 
Yet  this  most  interesting  field  of  research  has  been  less  b< 
our  antiquaries  than  others  comparatively  barren.  I  do  \ 
tend  to  a  complete  knowledge  of  what  has  been  written  I 
learned  inquirers,  but  I  can  only  name  one  book  in  w) 
civil  architecture  of  our  ancestors  has  been  sketched, 
indeed,  but  with  a  superior  hand,  and  another  in  which  ii 
tially  noticed.  I  mean  by  the  first  a  chapter  in  the  appc 
Dr.  Whitaker's  "  History  of  Whalley,"  and  by  the  secc 
King's  "  Essay  on  Ancient  Castles '  in  the  "  Archaeolo 
Of  these  I  shall  make  free  use  in  the  following  paragraf 

The  most  ancient  buildings  which  we  can  trace  in  this 
after  the  departure  of  the  Romans,  were  circular  tower 
great  size,  whereof  many  remain  in  Scotland,  erected  ei 
a  natural  eminence  or  on  an  artificial  mound  of  earth.  S 
Conisborough  Castle  in  Yorkshire  and  Castleton  in  Der 
built,  perhaps,  according  to  Mr.  King,  before  the  com 
To  the  lower  chambers  of  those  gloomy  keeps  there  was 
mission  of  light  or  air  except  through  long,  narrow  lo< 
and  an  aperture  in  the  roof.  Regular  windows  were  r 
the  upper  apartments.  Were  it  not  for  the  vast  thick 
the  walls,  and  some  marks  of  attention  both  to  conveniei 
decoration  in  these  structures,  we  might  be  induced  to  c 
them  as  rather  intended  for  security  during  the  transieni 
of  an  enemy  than  for  a  chieftain's  usual  residence.  Th 
a  close  resemblance,  except  by  their  circular  form  an 
insulated  situation,  to  the  peels,  or  square  towers  of  t 
four  stories,  which  are  still  found  contiguous  to  ancient  r 
houses,  themselves  far  more  ancient,  in  the  northern  cou 
and  seem  to  have  been  designed  for  places  of  refuge. 

In  course  of  time  the  barons  who  owned  these  castle 
to  covet  a  more  comfortable  dwelling.  The  keep  was  eithc 
enlarged  or  altogether  relinquished  as  a  place  of  residence 
in  time  of  siege,  while  more  convenient  apartments  wen 
times  erected  in  the  tower  of  entrance,  over  the  great  g 


"•  Vols,  iv  and  vi. 

^^  Mr.  L^sons  referi  Castleton  to  the 
age  of  William  the  Conqueror,  but  with- 
out i^Ting  any  reasons.  (Lvsons's  "  Der- 
byshire." p.  ccxxxvi.)  Mr.  Kinff  had 
aatisiiea  himself  that  it  was  built  during 
the  Heptarchy,  and  even  before  the  con- 
version of  the  Saxons  to  Christianity; 
but  in  this  he  ^ave  the  reins,  as  usual, 
to  his  imagination,  which  as  much  ex- 
ceeded his  learning  as  the  latter  did  his 
judgment.  Conisborough  should  seem, 
by  the  name,  to  have  been  a  royal  resi- 
dence, which  it  certainly  never  was  after 
the  conquest.     But  if  the  engravings  of 


the    decorative    parts    in    the 
logia,"  vol.  vi,  p.  244,  are  nc 
ably  inaccurate,   the  architecti 
elegant   for  the   Danes,   much 
the    unconverted    Saxons.      E 
castles  are  inclosed  by  a  cou 
lium,  with  a  fortified  entrance, 
erected  by  the  Normans. 

[No  doubt  is  now  entertaine 
Conisborough  was  built  late  in 
man  period.  Mr.  King's  author 
I  followed  for  want  of  a  better 
means  to  be  depended  upon,     i 

»w  Whitaker's  "Hist  of  \ 
I.ysons's  "  Cumberland/*  p.  ca 
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which  led  to  the  inner  ballium  or  courtyard.  Thus  at  Tunbridge 
Castle,  this  part  of  which  is  referred  by  Mr.  King  to  the  begin- 
ning of  the  thirteenth  century,  there  was  a  room,  twenty-eight 
feet  by  sixteen,  on  each  side  of  the  gateway;  another  above  of 
the  same  dimensions,  with  an  intermediate  room  over  the  en- 
trance ;  and  one  large  apartment  on  the  second  floor  occupying 
the  whole  space,  and  intended  for  state.  The  windows  in  this 
class  of  castles  were  still  little  better  than  loop-holes  on  the  base- 
ment story,  but  in  the  upper  rooms  often  large  and  beautifully 
ornamented,  though  always  looking  inward  to  the  court.  Ed- 
ward I  introduced  a  more  splendid  and  convenient  style  of  castles, 
containing  many  habitable  towers,  with  communicating  apart- 
ments. Conway  and  Carnarvon  will  be  familiar  examples.  The 
next  innovation  was  the  castle-palace — of  which  Windsor,  if  not 
quite  the  earliest,  is  the  most  magnificent  instance.  Alnwick, 
Naworth,  Harewood,  SpoflForth,  Kenilworth,  and  Warwick  were 
all  built  upon  this  scheme  during  the  fourteenth  century,  but 
subsequent  enlargements  have  rendered  caution  necessary  to 
distinguish  their  original  remains.  "  The  odd  mixture,"  says  Mr. 
King,  "  of  convenience  and  magnificence  with  cautious  designs 
for  protection  and  defence,  and  with  the  inconveniences  of  the 
former  confined  plan  of  a  close  fortress,  is  very  striking."  The 
provisions  for  defence  became  now,  however,  little  more  than 
nugatory;  large  arched  windows,  like  those  of  cathedrals,  were 
introduced  into  halls,  and  this  change  in  architecture  manifestly 
bears  witness  to  the  cessation  of  baronial  wars  and  the  increasing 
love  of  splendour  in  the  reign  of  Edward  III. 

To  these  succeeded  the  castellated  houses  of  the  fifteenth 
century,  such  as  Herstmonceux  in  Sussex,  Haddon  Hall  in  Der- 
byshire, and  the  older  part  of  Knowle  in  Kent.^®^  They  resem- 
bled fortified  castles  in  their  strong  gateways,  their  turrets  and 
battlements,  to  erect  which  a  royal  license  was  necessary;  but 
their  defensive  strength  could  only  have  availed  against  a  sudden 
affray  or  attempt  at  forcible  dispossession.  They  were  always 
built  round  one  or  two  courtyards,  the  circumference  of  the  first, 
when  they  were  two,  being  occupied  by  the  offices  and  servants' 
rooms,  that  of  the  second  by  the  state  apartments.  Regular  quad- 
rangular houses,  not  castellated,  were  sometimes  built  during 
the  same  age,  and  under  Henry  VH  became  universal  in  the 
superior  style  of  domestic  architecture.*®^  The  quadrangular 
form,  as  well  from  security  and  convenience  as  from  imitation 
of  conventual  houses,  which  were  always  constructed  upon  that 
model,  was  generally  preferred — even  where  the  dwelling-house, 
as  indeed  was  usual,  only  took  up  one  side  of  the  inclosure,  and 

^"^  The  ruins  of  Herstmonceux  are,  I        Haddon    Hall    is    of    the    ^ile«.ti\\v    ^«cl- 
^liere,    tolerably    authentic    remains    of       turr. 
Henry    VI '•    »ge,    but   only   m    ptrt   of  *•■ "  Archco\og\a,**  'VoX.  '^. 
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the  remaining  three  contained  the  offices,  stables,  and  farm  build- 
ings, with  walls  of  communication.  Several  very  old  parsonages 
appear  to  have  been  built  in  this  manner.^"  It  is,  however,  not 
very  easy  to  discover  any  large  fragments  of  houses  inhabited 
by  the  gentry  before  the  reig^,  at  soonest,  of  Edward  III,  or 
even  to  trace  them  by  engravings  in  the  older  topographical 
works,  not  only  from  the  dilapidations  of  time,  but  because  very 
few  considerable  mansions  had  been  erected  by  that  class.  A 
great  part  of  England  affords  no  stone  fit  for  building,  and  the 
vast  though  unfortunately  not  inexhaustible  resources  of  her  oak 
forests  were  easily  applied  to  less  durable  and  magnificent  struc- 
tures. A  frame  of  massive  timber,  independent  of  walls  and 
resembling  the  inverted  hull  of  a  large  ship,  formed  the  skeleton, 
as  it  were,  of  an  ancient  hall — the  principal  beams  springing  from 
the  ground  naturally  curved,  and  forming  a  Gothic  arch  over- 
head. The  intervals  of  these  were  filled  up  with  horizontal 
planks ;  but  in  the  earlier  buildings,  at  least  in  some  districts,  no 
part  of  the  walls  was  of  stone."*  Stone  houses  are,  however, 
mentioned  as  belonging  to  citizens  of  London,  even  in  the  reign 
of  Henry  II ;  ***  and,  though  not  often  perhaps  regularly  hewn 
stones,  yet  those  scattered  over  the  soil  or  dug  from  flint  quar- 
ries, bound  together  with  a  very  strong  and  durable  cement, 
were  employed  in  the  construction  of  manorial  houses,  especially 
in  the  western  counties  and  other  parts  where  that  material  is 
easily  procured.^**  Gradually  even  in  timber  buildings  the  in- 
tervals of  the  main  beams,  which  now  became  perpendicular,  not 
throwing  off  their  curved  springers  till  they  reached  a  consider- 
able height,  were  occupied  by  stone  walls,  or  where  stone  was 
expensive,  by  mortar  or  plaster,  intersected  by  horizontal  or  diag- 
onal beams,  grooved  into  the  principal  piers."^  Th^s  mode  of 
building  continued  for  a  long  time,  and  is  still  familiar  to  our 
eyes  in  the  older  streets  of  the  metropolis  and  other  tciwns,  and 
in  many  parts  of  the  country.^**  Early  in  the  fourtee'pth  cen- 
tury the  art  of  building  with  brick,  which  had  been  l^st  since 
the  Roman  dominion,  was  introduced  probably  from  Rlanders. 
Though  several  edifices  of  that  age  are  constructed  wXth  this 
material,  it  did  not  come  into  general  use  till  the  reign  of  iHenry 
VI."*  Many  considerable  houses  as  well  as  public  buiydin^ 
were  erected  with  bricks  during  his  reign  and  that  of  Epward 
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>"  Blomcfield'8  "  Norfolk/'  vol.  iii,  p. 

i»*  Whitaker's  "  Hist,  of  Whallcy." 

^"  Littleton,  tome  iv,  p.   ito. 

^■*  Harrison  says  that  few  of  the  houses 
of  the  commonalty,  except  here  and  there 
in  the  west  country  towns,  were  made  of 
stone  (p.  314).    This  was  about  1570. 

»T"lTist.  of  Whallcy." 

iM  «  j}!^  ancient  manors  and  houses  of 


our    gentlemen,"    says    Harrison^ 
yet,  and  for  the  most  part,  of  stroil 
her,   in   framing  whereof  our   carrj 
have  been  and  are  worthily  prefer} 
fore  those  of  like  science  among  slV 
nations.      Howbeit    such    as    are 
builded  are  either  of  brick  or  hard 
or  both  "  (p.  316). 

»••  "  Archaeologia,"  vol. 
&▼»  P*  91* 


P»   14] 
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IV,  chiefly  in  the  eastern  counties,  where  the  deficiency  of  stone 
was  most  experienced.  Few,  if  any,  brick  mansion  houses  of 
the  fifteenth  century  exist,  except  in  a  dilapidated  state;  but 
Queen's  College  and  Qare  Hall  at  Cambridge,  and  part  of  Eton 
College,  are  subsisting  witnesses  to  the  durability  of  the  mate- 
rial as  it  was  then  employed. 

It  is  an  error  to  suppose  that  the  English  gentry  were  lodged 
in  stately  or  even  in  well-sized  houses.  Generally  speaking,  their 
dwellings  were  almost  as  inferior  to  those  of  their  descendants 
in  capacity  as  they  were  in  convenience.  The  usual  arrangement 
consisted  of  an  entrance  passage  running  through  the  house,  with 
a  hall  on  one  side,  a  parlour  beyond,  and  one  or  two  chambers 
above,  and  on  the  opposite  side  a  kitchen,  pantry,  and  other 
offices.**^  Such  was  the  ordinary  manor-house  of  the  fifteenth 
and  sixteenth  centuries,  as  appears  not  only  from  the  documents 
and  engravings,  but  as  to  the  latter  period,  from  the  buildings 
themselves,  sometimes,  though  not  very  frequently,  occupied  by 
families  of  consideration,  more  often  converted  into  farm-houses 
or  distinct  tenements.  Larger  structures  were  erected  by  men 
of  great  estates  during  the  reigns  of  Henry  IV  and  Edward  IV, 
but  very  few  can  be  traced  higher ;  and  such  has  been  the  effect 
of  time,  still  more  through  the  advance  or  decline  of  families  and 
the  progress  of  architectural  improvement,  than  the  natural  decay 
of  these  buildings,  that  I  should  conceive  it  difficult  to  name  a 
house  in  England,  still  inhabited  by  a  gentleman  and  not  be- 
longing to  the  order  of  castles,  the  principal  apartments  of  which  ' 
are  older  than  the  reign  of  Henry  VII.  The  instances  at  least 
must  be  extremely  few.^®^ 

France  by  no  means  appears  to  have  made  a  greater  progress 
than  our  own  country  in  domestic  architecture.  Except  fortified 
castles,  I  do  not  find  in  the  work  of  a  very  miscellaneous  but 
apparently  diligent  writer,^**  any  considerable  dwellings  men- 
tioned before  the  reign  of  Charles  VII,  and  very  few  of  so  early 
a  date.^*'    Jacques  Coeur,  a  famous  merchant  unjustly  persecuted 


"•"Hist,  of  Whalley."  In  Strutt's 
••  View  of  Manners  **  we  have  an  inven- 
tory of  furniture  in  the  house  of  Mr. 
Richard  Fermor,  ancestor  of  the  Earl  of 
Pomfret,  at  Easton  in  Northamptonshire, 
and  another  in  that  of  Sir  Adrian  Fos- 
kewe.  Both  these  houses  appear  to  have 
been  of  the  dimensions  and  arrangement 
mentioned. 

*•*  Single  rooms,  windows,  doorways, 
etc.,  of  an  earlier  date  may  perhaps  not 
vnfrequently  be  found;  but  such  in- 
stances are  always  to  be  verified  by  their 
intrinsic  evidence,  not  by  the  tradition  of 
tbc  place.     [Note  II.] 

**  •*  Melanges  tir^s  d'unc  grande  bib- 
liodi^tie,"  par  M.  de  Paulmy.  tome  iii 
ct  zxxi.  It  is  to  be  regretted  that  Le 
Gnad  d'Aossy  ncrer  completed  that  part 


of  his  "  Vie  privie  des  Frangais  "  which 
was  to  have  comprehended  the  history  of 
civil  architecture.  Villaret  has  slightly 
noticed  its  state  about  1380  (tome  11,  p. 
141). 

*•■  Chen6nceaux  in  Touraine  was  built 
by  a  nephew  of  Chancellor  Duprat;  Gail- 
Ion  in  the  department  of  Eure  by  Car- 
dinal Amboise;  both  at  the  beginning  of 
the  sixteenth  century.  These  arc  now 
considered,  in  their  ruins,  as  among  the 
most  ancient  houses  in  France.  A  work 
by  Ducerceau  ("  Les  plus  excellens  Bati- 
mens  de  France,"  1607)  gives  accurate  en- 
gravings of  thirty  houses;  but  with  one 
or  two  exceptions  they  seem  all  to  have 
been  built  in  the  sixteenth  century.  Even 
in  that  age,  defence  was  naturally  an  ob- 
ject  in  constructing  a  French  manaion- 
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by  that  prince,  had  a  handsome  house  at  Paris,  as  well  as  an 
at  Bourges.***  It  is  obvious  that  the  long  calamities  ^ 
France  endured  before  the  expulsion  of  the  English  must 
retarded  this  eminent  branch  of  national  improvement. 

Even  in  Italy,  where  from  the  size  of  her  cities  and 
refinements  of  her  inhabitants  greater  elegance  and  splei 
in  building  were  justly  to  be  expected,  the  domestic  archit< 
of  the  middle  ages  did  not  attain  any  periection.  In  several  1 
the  houses  were  covered  with  thatch,  and  suffered  conseqt 
from  destructive  fires.  Costanzo,  a  Neapolitan  historian 
the  end  of  the  sixteenth  century,  remarks  the  change  of 
ners  that  had  occurred  since  the  reign  of  Joanna  II,  one  hu: 
and  fifty  years  before.  The  great  families  under  the  quee 
pended  all  their  wealth  on  their  retainers,  and  placed  their 
pride  in  bringing  them  into  the  field.  They  were  ill  lodgnec 
sumptuously  clothed,  nor  luxurious  in  their  tables.  The  ! 
of  Caracciolo,  high  steward  of  that  princess,  one  of  the 
powerful  subjects  that  ever  existed,  having  fallen  into  the  1 
of  persons  incomparably  below  his  station,  had  been  enl 
by  them,  as  insufficient  for  their  accommodation.^**  If  such 
the  case  in  the  city  of  Naples  so  late  as  the  beginning  c 
fifteenth  century,  we  may  guess  how  mean  were  the  habits 
in  less  polished  parts  of  Europe. 

The  two  most  essential  improvements  in  architecture  d 
this  period,  one  of  which  had  been  missed  by  the  sagac 
Greece  and  Rome,  were  chimneys  and  glass  windows.  Nc 
apparently  can  be  more  simple  than  the  former ;  yet  the  wi 
of  ancient  times  had  been  content  to  let  the  smoke  esca] 
an  aperture  in  the  centre  of  the  roof ;  and  a  discovery,  of  ^ 
Vitruvius  had  not  a  glimpse,  was  made,  perhaps  in  this  coi 
by  some  forgotten  semi-barbarian.  About  the  middle  c 
fourteenth  century  the  use  of  chimneys  is  distinctly  mentior 
England  and  in  Italy ;  but  they  are  found  in  several  of  our  c 
which  bear  a  much  older  date.^"*    This  country  seems  to 
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house:  and  where  defence  is  to  be  re- 
garded, splendour  and  convenience  must 
give  way.  The  name  of  chateau  was  not 
retained  without  meaning. 

»•♦ "  Melanges  tiris/*^  etc.  tome  di. 
For  the  prosperity  and  downfall  of  Jac<nie8 
Cceur,  see  Villaret,  tome  xvi,  p.  ii;  out 
more  especially  *'  M6m.  de  I'Acad.  des 
Inscript./'  tome  xx,  p.  509.  His  mansion 
at  Bourges  still  exists,  and  is  well  known 
to  the  curious  in  architectural  antiquity. 
In  former  editions  I  have  mentioned  a 
house  of  Jacques  Cceur  at  Beaumont-sur- 
Oise;  but  this  was  probably  by  mistake, 
as  I  do  not  recollect,  nor  can  find,  any 
authority  for  it. 

^••Giannone.  "1st.  di  Napoli,"  tome 
iiif  p.  260. 

^^Muratori.  "Antich.  Ital./'  Dissert. 


as.  p.  ^90.  Beckman,  in  his  "  Hii 
Inventions/'  vol.  i,  a  work  of  ver 
research,  can  not  trace  any  explic 
tion  of  chimneys  beyond  the  writ 
John  Villani,  wherein,  however,  t 
not  noticed  as  a  new  invention. 
Plowman,  a  few  years  later  than 
speaks  of  a  "  chambre  with  a  chi 
in  which  rich  men  usually  dine< 
in  the  account-book  of  Bolton 
under  the  year  1311,  there  is  a  cha 
faciendo  camino  in  the  rectory-h< 
Gargrave.  (Whiuker's  "Hist.  1 
veni"  p.  331.)  This  may,  I  thin) 
been  only  an  iron  stove  or  fi 
though  Dr.  W.  without  hesiutiot 
lates  it  a  chimney.  However,  Mr 
in  his  observations  on  ancient 
"Archax>l.,"  vol.  ri,  and  Mr.  St 
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lost  very  early  the  art  of  making  glass,  which  was  preserved  in 
France,  whence  artificers  were  brought  into  England  to  furnish 
the  windows  in  some  new  churches  in  the  seventh  century.**' 
It  is  said  that  in  the  reig^  of  Henry  III  a  few  ecclesiastical  build- 
ings had  glazed  windows.*"*  Suger,  however,  a  century  before, 
had  adorned  his  great  work,  the  Abbey  of  St.  Denis,  with  win- 
dows, not  only  glazed  but  painted ;  *••  and  I  presume  that  other 
churches  of  the  same  class,  both  in  France  and  England,  espe- 
cially after  the  lancet-shaped  window  had  yielded  to  one  of  ampler 
dimensions,  were  generally  decorated  in  a  similar  manner.  Yet 
glass  is  said  not  to  have  been  employed  in  the  domestic  archi- 
tecture of  France  before  the  fourteenth  century,*®®  and  its  intro- 
duction into  England  was  probably  by  no  means  earlier.  Nor, 
indeed,  did  it  come  into  general  use  during  the  period  of  the 
middle  ages.  Glazed  windows  were  considered  as  movable  furni- 
ture, and  probably  bore  a  high  price.  When  the  Earls  of 
Northumberland,  as  late  as  the  reign  of  Elizabeth,  left  Alnwick 
Castle,  the  windows  were  taken  out  of  their  frames  and  care- 
hilly  laid  by.*®^ 

But  if  the  domestic  buildings  of  the  fifteenth  century  would 
not  seem  very  spacious  or  convenient  at  present,  far  less  would 
this  luxurious  generation  be  content  with  their  internal  accom- 
modations. A  gentleman's  house  containing  three  or  four  beds 
was  extraordinarily  well  provided ;  few  probably  had  more  than 
two.  The  walls  were  commonly  bare,  without  wainscot  or  even 
plaster ;  except  that  some  great  houses  were  furnished  with  hang- 


his  **  View  of  Manners/*  vol.  i,  describe 
ddmney  in  castles  of  a  very  old  con- 
ttracdon.  That  at  Conisborouffh  in  York- 
ihire  is  peculiar! v  worthy  of  attention, 
aad  carries  back  tnis  important  invention 
to  a  remote  antiquity. 

In  a  recent  work  of  some  reputation 
it  is  said :  "  There  does  not  appear  to 
be  any  evidence  of  the  use  of  cnimney- 
ihafts  in  Ensland  prior  to  the  twelfth 
century.  In  Rochester  Castle,  which  is 
in  aU  probability  the  work  of  William 
Corbyl,  about  1130,  there  are  complete 
fireplaces  with  semicircular  backs,  and 
I  snaft  in  each  jamb,  supporting  a  semi- 
circular arch  over  the  opening,  and  that 
is  enriched  with  the  tifpuig  moulding; 
•cme  of  these  project  slightly  from  the 
wall;  the  flues,  however,  go  only  a  few 
feet  up  in  the  thickness  of  the  wall,  and 
are  then  turned  out  at  the  back,  the 
«>ertures  being  small  oblong  holes.  At 
tne  castle,  Hedingham,  Essex,  which  is 
of  about  the  same  date,  there  are  fire- 
places and  chimneys  of  a  similar  kind. 
A  few  years  later,  the  improvement  of 
carrying  the  flue  up  the  whole  heitrht  of 
the  wall  appears;  as  at  Christ  Church, 
Hants;  the  keep  at  Newcastle:  Sher- 
borne Castle,  etc  The  early  cnimney- 
•hafts  are  of  considerable  height,  and 
nmilar;  afterward  they  assumed  a  great 


variety  of  forms,  and  during  the  four- 
teenth century  they  are  frequently  very 
short"  ("  Glossary  of  Ancient  Architec- 
ture." p.  100,  edit  1845.)  It  is  said,  too, 
here  that  chimneys  were  seldom  used  in 
halls  till  near  the  end  of  the  fifteenth 
century;  the  smoke  took  its  course,  if 
it  pleased,  through  a  hole  in  the  roof. 

Chimneys  are  still  more  modem  in 
France;  and  seem,  according  to  Paulmy, 
to  have  come  into  common  use  since  the 
middle  of  the  seventeenth  century. 
Jadis  nos  p^res  n'avoient  qu'un  unique 
chauffoir,  qui  ^toit  commun  k  toute  une 
famille,  et  quelquefois  k  plusieurs  (tome 
iii.  p.  133)'  In  another  place,  however, 
he  says:  II  parait  que  les  tuyaux  de 
chemin^es  ^uient  d^ja  tris  en  usage  en 
France  (tome  xxxi,  p.  232). 

>»»Du  Cange,  v.  Vitreae;  Bentham*s 
"  History  of  Ely,"  p.  22. 

»»«Matt  Paris;  ^*  Vit«  Abbatum  St 
Alb  **  122, 

"*"Recueil   des  Hist,"  tome   xii,   p. 

lOI. 

"••Paulmy,  tome  iii,  p.  13a.  Villaret, 
tome  xi,  p.  141.     Macpherson,  p.  679. 

*•«  "  Northumberl.  Household  Book." 
preface,  p.  16.  Bishop  Percy  says,  on 
the  authority  of  Harrison,  that  glass  was 
not  commonly  used  in  the  reign  <A 
Henry  VIII. 
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ings,  and  that  perhaps  hardly  so  soon  as  the  reign  of  Ed 
I  v.  It  is  unnecessary  to  add  that  neither  libraries  of  book 
pictures  could  have  found  a  place  among  furniture.  Silver 
was  very  rare,  and  hardly  used  for  the  table.  A  few  invent 
of  furniture  that  still  remain  exhibit  a  miserable  deiicien 
And  this  was  incomparably  greater  in  private  gentlemen's  h( 
than  among  citizens,  and  especially  foreign  merchants.  We 
an  inventory  of  the  goods  belonging  to  Contarini,  a  rich  A 
tian  trader,  at  his  house  in  St.  Botolph's  Lane,  a.  d.  1481.  ". 
appear  to  have  been  no  less  than  ten  beds,  and  glass  win 
are  especially  noticed  as  movable  furniture.  No  mention, 
ever,  is  made  of  chairs  or  looking-glasses.*®'  If  we  con 
this  account,  however  trifling  in  our  estimation,  with  a  si 
inventory  of  furniture  in  Skipton  Castle,  the  great  honoi 
the  Earls  of  Cumberland,  and  among  the  most  splendid 
sions  of  the  north,  not  at  the  same  period,  for  I  have  not  f 
any  inventory  of  a  nobleman's  furniture  so  ancient,  but  in 
after  almost  a  century  of  continual  improvement,  we  sha 
astonished  at  the  inferior  provision  of  the  baronial  resid 
There  were  not  more  than  seven  or  eight  beds  in  this  great  c 
nor  had  any  of  the  chambers  either  chairs,  glasses,  or  carp< 
It  is  in  this  sense,  probably,  that  we  must  understand  A 
Sylvius,  if  he  meant  anything  more  than  to  express  a  travc 
discontent,  when  he  declares  that  the  Kings  of  Scotland  v 
rejoice  to  be  as  well  lodged  as  the  second  class  of  citize; 

94/.;  his  jewels  at  23/.;  his  funei 
penses  come  to  73/.  6s.  Sd.  (p.  no 
•^  Whitaker's  *'  Hist,  of  Xrave 
aSp.  A  better  notion  of  the  accon 
tions  usual  in  the  rank  immediat 
low  may  be  collected  from  two 
tones  published  by  Strutt,  one  « 
Fermor^s  house  at  Easton,  the  otl 
Adrian  Foskewe's.  I  have  mer 
the  size  of  these  grentlemen's  hou 
ready.  In  the  former,  the  parloi 
wainscot,  a  table,  and  a  few  chaii 
chambers  above  had  two  best  bed 
there  was  one  servant's  bed;  but 
ferior  servants  had  only  mattres: 
the  floor.  The  best  chambers  ha 
dow  shutters  and  curtains.  Mr.  F 
beinff  a  merchant,  was  probably 
supplied  than  the  neighbouring  ] 
His  plate,  however,  consisted  o 
sixteen  spoons,  and  a  few  goble 
ale  pots.  Sir  Adrian  Foskewe^s  of: 
appears  to  have  been  greater;  he 
service  of  silver  plate,  and  his  ] 
was  furnished  witn  hangings.  Th 
in  1599;  it  is  not  to  be  imagined 
knight  of  the  shire  a  hundred  yei 
fore  would  have  rivalled  even  this 

Provision  of  movables.  (Strutt's  **  ^ 
fanners,"  vol.  iii,  p.  63.)  These  < 
trifling  as  they  may  appear,  are  ab 
ly  necessary  in  order  to  give  an  id( 
some  precision  of  a  state  of  national 
so  totally  different  from  the  pre8< 


*^  See  some  curious  valuations  of  fur- 
niture and  stock  in  trade  at  Colchester 
in  1396  and  1301.  Eden*s  Introduction  to 
*'  State  of  the  Poor,"  pp.  ao  and  25,  from 
the  rolls  of  Parliament  A  carpenter's 
stock  was  valued  at  a  shilling,  and  con- 
sisted of  five  tools.  Other  tradesmen 
were  almost  as  poor;  but  a  tanner's 
stock,  if  there  is  no  mistake,  was  worth 
gi.  7s.  lod.,  more  than  ten  times  any 
other.  Tanners  were  principal  trades- 
men, the  chief  part  of  dress  being  made 
of  leather.  A  few  silver  cups  and  spoons 
are  the  only  articles  of  plate;  and  as  the 
former  are  valued  but  at  one  or  two 
shillinf^s,  they  had,  I  suppose,  but  a 
little  silver  on  the  rim. 

««Nichoirs  "  Illustradons."  p.  1x9. 
In  this  work,  among  several  interesting 
facts  of  the  same  class,  we  have  another 
inventory  of  the  goods  of  "  John  Port, 
late  the  king's  servant,"  who  died  about 
1524:  he  seems  to  have  been  a  man  of 
some  consideration  and  probablv  a  mer- 
chant. The  house  consisted  ox  a  hall, 
parlour,  buttery,  and  kitchen,  with  two 
chambers,  and  one  smaller,  on  the  floor 
above;  a  napery^  or  linen  room,  and 
three  garrets,  besides  a  shop,  whiui  was 
probabl^r  detached.  There  were  five  bed- 
steads in  the  house,  and  on  the  whole  a 
great  deal  of  furniture  for  those  times; 
much  more  than  I  have  seen  in  any 
other  inventory.     His  plate  it  Tthsed  %t 
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Nuremberg.***  Few  burghers  of  that  town  had  mansions,  I 
presume,  equal  to  the  palaces  of  Dumferlin  or  Stirling,  but  it  is 
not  unlikely  that  they  were  better  furnished. 

In  the  construction  of  farm-houses  and  cottages,  especially 
the  latter,  there  have  probably  been  fewer  changes,  and  those  it 
would  be  more  difficult  to  follow.  No  building  of  this  class  can 
be  supposed  to  exist  of  the  antiquity  to  which  the  present  work 
is  confined ;  and  I  do  not  know  that  we  have  any  document  as 
to  the  inferior  architecture  of  England  so  valuable  as  one  which 
M.  de  Paulmy  has  quoted  for  that  of  France,  though  perhaps 
more  strictly  applicable  to  Italy,  an  illuminated  manuscript  of  the 
fourteenth  century,  being  a  translation  of  Crescentio's  work  on 
agriculture,  illustrating  the  customs,  and,  among  other  things, 
the  habitations  of  the  agricultural  class.  According  to  Paulmy, 
there  is  no  other  difference  between  an  ancient  and  a  modem 
farm-house  than  arises  from  the  introduction  of  tiled  roofs.*** 
In  the  original  work  of  Crescentio,  a  native  of  Bologna,  who 
composed  this  treatise  on  rural  affairs  about  the  year  1300,  an 
Italian  farm-house,  when  built  at  least  according  to  his  plan, 
appears  to  have  been  commodious  both  in  size  and  arrange- 
ment.**^ Cottages  in  England  seem  to  have  generally  consisted 
of  a  single  room  without  division  of  stories.  Chimneys  were 
unknown  in  such  dwellings  till  the  early  part  of  Elizabeth's  reign, 
when  a  very  rapid  and  sensible  improvement  took  place  in  the 
comforts  of  our  yeomanry  and  cottagers.*** 

It  must  be  remembered  that  I  have  introduced  this  disadvan- 
tageous representation  of  civil  architecture  as  a  proof  of  general 
poverty  and  backwardness  in  the  refinements  of  life.  Considered 
in  its  higher  departments,  that  art  is  the  principal  boast  of  the 
middle  ages.  The  common  buildings,  especially  those  of  a  public 
kind,  were  constructed  with  skill  and  attention  to  durability.  The 
castellated  style  displays  these  qualities  in  great  perfection;  the 
means  are  well  adapted  to  their  objects,  and  its  imposing  grand- 
eur, though  chiefly  resulting  no  doubt  from  massiveness  and 
historical  association,  sometimes  indicates  a  degree  of  architec- 
tural genius  in  the  conception.  But  the  most  remarkable  works 
of  this  art  are  the  religious  edifices  erected  in  the  twelfth  and 
three  following  centuries.  These  structures,  uniting  sublimity  in 
general  composition  with  the  beauties  of  variety  and  form,  in- 


*"Cupcrent  tim  eflnregii  Scotorum 
reces  qoam  mediocres  Nuremberjape  cives 
habiure.  (Mn.  Sylv.  apud  Schmidt, 
*'  Hist  des  Allcm./*  tome  v,  p.  510.) 

"••Tome   iii,  p.   127. 

"^  Crescentius  in  Commodum  Rurali- 
um.  (Lovanis,  absque  anno.)  This  old 
edition  contains  many  coarse  wooden 
cats,  possibly  taken  from  the  illuminations 
which  Paulmy  found  in  his  manuscript. 


*^  Harrison's  account  of  England* 
prefixed  to  Holingshcd*s  Chronicles. 
Chimneys  were  not  used  in  the  farm- 
houses of  Cheshire  till  within  fortv  years 
of  the  publication  of  King's  Vale-royd 
(1656);  the  fire  was  in  the  midst  of  the 
bouse,  aninst  a  hob  of  clay,  and  the 
oxen  lived  under  the  same  roof.  (Whit* 
aker's  "  Craven."  p.  334.) 
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tricacy  of  parts,  skilful  or  at  least  fortunate  effects  of  shadow  and 
light,  and  in  some  instances  with  extraordinary  mechanical  sci- 
ence, are  naturally  apt  to  lead  those  antiquaries  who  are  most 
conversant  with  them  into  too  partial  estimates  of  the  times 
wherein  they  were  founded.  They  certainly  are  accustomed  to 
behold  the  fairest  side  of  the  picture.  It  was  the  favourite  and 
most  honourable  employment  of  ecclesiastical  wealth  to  erect, 
to  enlarge,  to  repair,  to  decorate  cathedral  and  conventual 
churches.  An  immense  capital  must  have  been  expended  upon 
these  buildings  in  England  between  the  Conquest  and  the  Refor- 
mation. And  it  is  pleasing  to  observe  how  the  seeds  of  genius, 
hidden  as  it  were  under  the  frost  of  that  dreary  winter,  began  to 
bud  in  the  first  sunshine  of  encouragement.  In  the  darkest  period 
of  the  middle  ages,  especially  after  the  Scandinavian  incursions  into 
France  and  England,  ecclesiastical  architecture,  though  always 
far  more  advanced  than  any  other  art,  bespoke  the  rudeness  and 
poverty  of  the  times.  It  began  toward  the  latter  part  of  the  elev- 
enth century,  when  tranquility,  at  least  as  to  former  enemies,  was 
restored,  and  some  degree  of  learning  reappeared,  to  assume  a 
more  noble  appearance.  The  Anglo-Norman  cathedrals  were 
perhaps  as  much  distinguished  above  other  works  of  man  in  their 
own  age,  as  the  more  splendid  edifices  of  a  later  period.  The 
science  manifested  in  them  is  not,  however,  very  g^eat;  and 
their  style,  though  by  no  means  destitute  of  lesser  beauties,  is 
upon  the  whole  an  awkward  imitation  of  Roman  architecture, 
or  perhaps  more  immediately  of  the  Saracenic  buildings  in  Spain 
and  those  of  the  lower  Greek  Empire.*^  But  about  the  middle 
of  the  twelfth  century  this  manner  began  to  give  place  to  what 
is  improperly  denominated  the  Gothic  architecture ;  *^*  of  which 


**The  Smracenic  architecture  was 
once  conceived  to  have  been  the  parent 
of  the  Gothic  But  the  pointed  arch 
does  not  occur,  I  believe,  m  any  Moor- 
ish buildings:  while  the  ffreat  mosque  of 
Cordova,  built  in  the  eighth  century,  re- 
sembles, except  by  its  superior  beauty 
and  magnificance,  one  of  our  oldest 
cathedrals;  the  nave  of  Gloucester,  for 
example,  or  Durham.  Even  the  vaulting 
is  similar,  and  seems  to  indicate  some 
imitation,  though  perhaps  of  a  common 
model.  Compare  "  Archcologia,"  voL 
xvii,  plates  i  and  a.  with  Murphy's 
"Arabian  Antiquities,*'  plate  5.  The 
pillars,  indeed,  at  Cordova  are  of  the 
Corinthian  order,  perfectly  executed,  if 
we  may  trust  the  engraving,  and  the 
work,  1  presume,  of  Christian  architects; 
while  those  of  our  Anglo-Norman  ca- 
thedrals are  generally  an  imitation  of 
the^  Tuscan  shaft,  the  builders  not  ven- 
turing to  trust  their  roofs  to  a  more 
slender  support,  though  Corinthian  foli- 
age is  common  in  the  capitals,  especially 
those  of  smaller  ornamental  columns. 
In  fact,  the  Roman  architecture  is  uni- 


versally acknowledged  to  have  pro- 
duced what  we  call  the  Saxon  or  Nor- 
man; but  it  is  remarkable  that  it  should 
have  been  adopted,  with  no  variation 
but  that  of  the  singular  horseshoe  arch, 
by  the  Moors  of  Spain. 

The  Gothic,  or  pointed  arch,  though 
ver:|r  uncommon  in  the  genuine  Sara- 
cenic of  Spain  and  the  Levant,  may  be 
found  m  some  prints  from  Eastern 
buildings;  and  is  particularly  striking  in 
the  facade  of  the  great  mosque  at  Luck- 
now,  m  Salt's  designs  for  Ix>rd  Valen- 
tia's  "  Travels."  The  pointed  arch  buOd- 
mgs  in  the  Holy  Land  have  all  been 
traced  to  the  age  of  the  crusades.  Some 
arches,  if  they  deserve  the  name,  that 
have  been  referred  to  this  class,  are  not 

Sointed  by  their   construction,   but  ren- 
ered  such  by  cutting  off  and  hollowing 
the  projections  of  horiaontal   stones. 

*>*^  Gibbon  has  asserted,  what  might 
justify  this  appellation,  that  "  the  image 
of  Theodoric's  palace  at  Verona,  still  ex- 
tant on  a  coin,  represents  the  oldest  and 
most  authentic  model  of  Gothic  archi- 
tectore,"   vol.   vii,   p.   23.     For  this  he 
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the  pointed  arch,  formed  by  the  segments  of  two  intersecting 
semicircles  of  equal  radius  and  described  about  a  common  diame- 
ter, has  generally  been  deemed  the  essential  characteristic.  We 
arc  not  concerned  at  present  to  inquire  whether  this  style  origi- 
nated in  France  or  Germany,  Italy  or  England,  since  it  was  cer- 
tainly almost  simultaneous  in  all  these  countries ; "'  nor  from 
what  source  it  was  derived — a  question  of  no  small  difficulty.  I 
would  only  venture  to  remark  that  whatever  may  be  thought  of 
the  origin  of  the  pointed  arch,  for  which  there  is  more  than  one 
mode  of  accounting,  we  must  perceive  a  very  Oriental  charac- 
ter in  the  vast  profusion  of  ornament,  especially  on  the  exterior 
sur^ce,  which  is  as  distinguishing  a  mark  of  Gothic  buildings 
as  their  arches,  and  contributes  in  an  eminent  degree  both  to 


lefen  to  VtSo,  "  Veroiu  Illuilnu,"  p. 
11,  where  we  find  mn  eoativinB,  not, 
mdccd.  of  •  coin,  but  oi  ■  leai;  the 
builduif  repreiented  oa  wfaicta  ii  in  « 
toOllr  diuimitir  ttjlt.  The  followini 
PMBKU  >n  Curiodmni.  lor  wbicb  I  »m 
udebted  to  11.  Ginoutne,  ''  Hii(.  Lilier. 
it  I'llslie."  tome  i.  p.  «;,  would  be 
mori    to     the    purpose:     Quid     dicamui 


Imeri.  ThcK  eolnmns  of  reedy  slcndet* 
ecu,   to  veil  deacribed    br   iuncea  pro- 

Ciibo^Tal  of  Montreal  in  Sicily,  buili  in 
the  figbth  centurr.  (Knlahi'i  "  Pnn- 
ciplee  ol  TMte.;"  p.   i6j.>     They  are  nnl. 


nt  The  famoue  Abbot  Sugcl,  a 
at  Louie  VI.  rebuill  St.  DenU 
■i^  The  Ctthednl  of  Laon  ia  1 
haire  been  dedicated  ta  1114.  (* 
Utt^raire  de  U  Ftince,"  tome 
BO.)  I  do  not  know  in  whet  i^ 
littn  of  the«  churchei  i>  built,  i 
loniicr  ia.  or  rather  wai,  Gothic 
Dame  at  Paiii  wa>  IxEun  aoon  a[l 

pleted'under  St.  Lonii.  ""  M^'a^e 

p.''?i*.)'"ln  *EngUnd,  tKT'earlfCT* 
men  I  have  aeen  of  pointed  archei 
a  print  o(  St.  Bololphe'a  Priorj  ■ 
cheater,  nid  by  Sirutt  to  baye 
taat  in  HID.  r'View  of  Mannen,' 
i,  plate  JO,)    Tfce»e  are  ipertutei  (c 


pwed,    bj    ■ 
ditvcbea.   BO 


d   by 

perpetually  di>- 

aurface  of  old 
each  other.  *Ild 
the  fifpire  of  a 

'  ".bfy'5'mon« 


b  (he  dale,  they  are  prol 
the  moit  (ncient  of  that  ityle  m  cumpc. 
ThoK  of  the  church  of  Sc  Crosa  near 
Winchealcr  (re  of  the  teign  of  Stephen: 
and.     Kencrally     apeakine.     the    pointed 

EIc,    eipccially    ta    viultlns.    the    moat 
{■ortant  object  in  the  coaatniction  of 


than    Henry    II.      Tht 

bury  Cathedral,  of  the  ereelioi 
by    ■    French    architect    al 
have  ■   full   account   in   G< 


I   older 


of    Canti 


'ffwJJ 
aen,  "  ueccm  acnpiorea,"  coi.  laqO, 
and  the  Temple  Church,  dedicated  In 
11B3,  are  the  moat  ancient  Enfliib  buitd- 
iniQ^  altogether  in  the  Gothic  manner. 

The  aubtect  of  ecclenaalicd  archiuo- 
tvie  in  the  middle  aeea  haa  been  io 
fully    diacuiKd    by    incel 


liahed    that    thev    reqi 


»»v 


Orieo 

taf  theory  tor  Hi* 

origin      oi      the 

though  not  give 
atood  it«  ground 
aon  to  believe  t 

^Z 

■""Uema'tSSJlf^ 

hat  it 

wia  6r.t  adopted 

in   Germany,   aa 

Mr.    1 

dope   haa   ahown: 
irchca.  not  in  the 

but  at  firat  in  > 

ingle  . 

The   cireular 

■and*"p 

oinled    forJti'a.    In- 

atead  of  one  ha' 

ring  i, 

the  other,  were 

-rent  in   itie  umc 

building,    IhroDgh    Ger 

many.    Italy,    and 

centuriea.     t  will 

iual  add  to  the 
Ur.  Hope  and  . 

inaun. 
athera. 

ce«  mentioned  b<r 

the    crypt    c 


reierre    the    nme    breadth 

saaary    heisht.      The    wme 

will  be  found,   I  think,  in 

St-     Denia,    near    Paria. 


writinga    of    Hope.    Kickman, 
and  Willi  a  are  prominent  amo 
that  have  thrown  light  on   Ibii 
The    beauty    and    magnificence 
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their  beauties  and  to  their  defects.  This,  indeed,  is  rather  appli- 
cable to  the  later  than  the  earlier  stage  of  architecture,  and  rather 
to  continental  than  English  churches.  Amiens  is  in  a  far  more 
florid  style  than  Salisbury,  though  a  contemporary  structure. 
The  Gothic  species  of  architecture  is  thought  by  most  to  have 
reached  its  perfection,  considered  as  an  object  of  taste,  by  the 
middle  or  perhaps  the  close  of  the  fourteenth  centiu-y,  or  at 
least  to  have  lost  something  of  its  excellence  by  the  correspond- 
ing part  of  the  next  age ;  an  effect  of  its  early  and  rapid  culti- 
vation, since  arts  appear  to  have,  like  individuals,  their  natural 
progress  and  decay.  The  mechanical  execution,  however,  con- 
tinued to  improve,  and  is  so  far  beyond  the  apparent  intellectual 
powers  of  those  times  that  some  have  ascribed  the  principal  eccle- 
siastical structures  to  the  fraternity  of  freemasons,  depositaries  of 
a  concealed  and  traditionary  science.  There  is  probably  some 
ground  for  this  opinion;  and  the  earlier  archives  of  that  mys- 
terious association,  if  they  existed,  might  illustrate  the  progress 
of  Gothic  architecture,  and  perhaps  reveal  its  origin.  The  re- 
markable change  into  this  new  style,  that  was  almost  contempo- 
raneous in  every  part  of  Europe,  can  not  be  explained  by  any 
local  circumstances  or  the  capricious  taste  of  a  single  nation.*" 

It  would  be  a  pleasing  task  to  trace  with  satisfactory  exact- 
ness the  slow  and  almost  perhaps  insensible  progress  of  agri- 
culture and  internal  improvement  during  the  latter  period  of 
the  middle  ages.  But  no  diligence  could  recover  the  xmrecorded 
history  of  a  single  village ;  though  considerable  attention  has  of 
late  been  paid  to  this  interesting  subject  by  those  antiquaries, 
who,  though  sometimes  affecting  to  despise  the  lights  of  modem 
philosophy,  are  unconsciously  guided  by  their  efftugence.  I  have 
already  adverted  to  the  wretched  condition  of  ag^culture  dur- 
ing the  prevalence  of  feudal  tenures,  as  well  as  before  their  gen- 
eral establishment.*"    Yet  even  in  the  least  civilized  ages  there 


»■  The  curious  subject  of  freemasonry 
has  unfortunately  been  treated  only  bV 

{panegyrists  or  calumniators,  both  equal* 
y  mendacious.  I  do  not  wish  to  pry 
into  the  mysteries  of  the  craft;  but  it 
would  be  interesting  to  know  more  of 
their  historv  during  the  period  when 
they  were  literally  architects.  They  are 
charged  by  an  act  of  Parliament,  3  H. 
VI,  c.  i,  with  fixing  the  price  of  their 
labour  in  their  annual  chapters,  contrarr 
to  the  statute  of  labourers,  and  such 
chapters  are  consequently  prohibited. 
This  is  their  first  persecution;  they  have 
since  undergone  others,  and  are  perhaps 
reserved  for  still  more.  It  is  remark- 
able, that  masons  were  never  legally  in- 
corporated,  like  other  traders;  their 
bond  of  union  being  stronger  than  any 
charter.  The  article  Masonry  in  the 
'*  Encyclopedia  Britannica ''  ' 
reading. 


is     worth 


*^  I  can  not  resist  the  pleasure  of 
transcribing  a  lively  and  eloquent  pas- 
sage from  Dr.  Whitaker:  ^  Could  a 
curious  observer  of  the  present  day 
carry  himself  nine  or  ten  centuries  back, 
and  ranging  the  summit  of  Pendle  sur- 
vev  the  forked  vale  of  Calder  on  one 
side,  and  the  bolder  margins  of  Ribble 
and  Hadder  on  the  other,  instead  of 
populous  towns  and  villages,  the  castle, 
the  old  tower-built  house,  the  elegant 
modem  mansion,  the  artificial  planta- 
tion, the  inclosed  park  and  pleasure 
ground:  instead  of  uninterrupted  in- 
closures  which  have  driven  sterility  al- 
most to  the  summit  of  the  fells,  how 
great  must  then  have  been  the  contrast, 
when  ranging  either  at  a  distance,  or 
immediately  beneath,  his  eye  must  nave 
caught  vast  tracts  ot  forest  ground  stag- 
nating with  boff  or  darken^  by  native 
woods,  where  the  wild  ox,  the  roe,  the 
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were  not  wanting  partial  encouragements  to  cultivation,  and  the 
ameliorating  principle  of  human  industry  struggled  against  de- 
structive revolutions  and  barbarous  disorder.  The  devastation 
of  war  from  the  fifth  to  the  eleventh  century  rendered  land  the 
least  costly  of  all  gifts,  though  it  must  ever  be  the  most  truly 
valuable  and  permanent.  Many  of  the  grants  to  monasteries, 
which  strike  us  as  enormous,  were  of  districts  absolutely  wasted, 
which  would  probably  have  been  reclaimed  by  no  other  means. 
We  owe  the  agricultural  restoration  of  a  great  part  of  Europe  to 
the  monks.  They  chose,  for  the  sake  of  retirement,  secluded 
regions  which  they  cultivated  with  the  labour  of  their  hands.*^* 
Several  charters  are  extant,  granted  to  convents,  and  sometimes 
to  laymen,  of  lands  which  they  had  recovered  from  a  desert  con- 
dition after  the  ravages  of  the  Saracens.*"  Some  districts  were 
allotted  to  a  body  of  Spanish  colonists,  who  emigrated,  in  the 
reign  of  Louis  the  Debonair,  to  live  under  a  Christian  sover- 


stag,  and  the  wolf  had  scarcely  learned 
the  supremacy  of  man,  when,  directing 
his  view  to  the  intermediate  spaces,  to 
the  windings  of  the  valleys,   or  the   ex- 

ganse  of  |)Tains  beneath,  he  could  only 
ave  disting^uished  a  few  insulated 
1  matches  of  culture,  each  encircling  a  vil- 
age  of  wretched  cabins,  among  which 
would  still  be  remarked  one  rude  man> 
tion  of  wood,  scarcely  equal  in  comfort 
to  a  modem  cottage,  yet  then  rising 
proudly  eminent  above  the  rest,  where 
the  Saxon  lord,  surrounded  by  his  faith- 
ful cotarii,  enjoyed  a  rude  and  solitary 
independence,  ownixig  no  superior  but 
his  sovereign!  "  ("  lUst.  of  WTialley."  p. 
133.)  About  a  fourteenth  part  of  this 
parish  of  Whalley  was  cultivated  at  the 
time  of  Doomsday.  This  proportion, 
however,  would  by  no  means  hold  in 
the  counties  south  of  Trent. 

"* "  Of  the  Anglo-Saxon  husbandry 
we  may  remark,"  says  Mr.  Turner, 
**  that  *  Doomsday  Survey  *  gives  us 
some  indication  that  the  cultivation  of 
the  church  lands  was  much  superior  to 
that  of  any  other  order  of  society.  They 
have  much  less  wood  upon  them,  and  less 
common  of  pasture:  and  what  they  had 
appears  often  in  smaller  and  more  ir- 
regular pieces;  while  their  meadow  was 
more  abundant,  and  in  more  numerous 
distributions."  ("  History  of  Anglo-Sax- 
ons," vol.  ii,  p.  167.) 

It  was  the  glory  of  St.  Benedict's  re- 
form to  have  substituted  bodily  labour 
for  the  supine  indolence  of  Oriental  as- 
ceticism. In  the  East.it  was  more  diffi- 
cult to  succeed  in  such  an  endeavour, 
though  it  had  been  made.  "  The  Bene- 
dictines have  been,"  says  Guizot,  **  the 
great  clearers  of  land  in  Europe.  A  col- 
ony, a  little  swarm  of  monks,  settled  in 
places  nearly  uncultivated,  often  in  the 
midst  of  a  pagan  population,  in  Ger- 
many, for  example,  or  m  Brittany;  there, 
at  once  missionaries  and  labourers,  they 
accomplish  their  double  service  through 


peril  and  fatigue."  ("  Civilis.  en  France." 
JLe^on  14.)  The  northeastern  parts  of 
France,  as  far  as  the  Lower  Seine,  were 
reduced  into  cultivation  by  the  disciples 
of  St.  Columban,  in  the  sixth  and  seventh 
centuries.  The  proofs  of  this  are  in  Ma- 
billon's  **  Acta  Santorum  Ord.  Bened." 
See  "  M^m.  de  I'Acad.  des  Sciences  Mo- 
rales et  Politiques,"  iii,  768. 

Guizot  has  appreciated  the  rule  of  St. 
Benedict  with  that  candid  and  favourable 
spirit  which  he  always  has  brought  to 
the  history  of  the  Church;  anxious,  as 
it  seems,  not  only  to  escape  the  imputa- 
tion of  Protestant  prejudices  by  otners, 
but  to  combat  them  in  his  own  mind; 
and  aware,  also,  that  the  partial  misrep- 
resentations of  Voltaire  had  sunk  into  the 
minds  of  many  who  were  listening  to 
his  lectures.  Compared  with  the  writers 
of  the  eighteenth  century,  who  were  too 
much  alienated  by  the  faults  of  the  clergy 
to  acknowledge  any  redeeming  virtues,  or 
even  with  Sismondi,  who,  coming  in  a 
moment  of  reaction,  feared  the  returning 
influence  of  mediaeval  prejudices,  Guizot 
stands  forward  as  an  equitable  and  indul- 
gent arbitrator.  In  this  spirit  he  says  of 
the  rule  of  St  Benedict:  La  pens^e 
morale  et  la  discipline  gen^rale  en  sont 
s^v^es;  mais  dans  le  detail  de  la  vie  elle 
est  humaine  et  mod^r^e;   plus  humaine, 

f>lus  mod^r^e  oue  les  lois  barbares^  que 
es  moeurs  generates  du  temps;  et  je  ne 
doute  pas  que  les  fr^es.  renferm^s  dans 
I'int^rieur  d'un  monastere,  n'y  fussent 
gouvem^s  par  une  autorit^,  i  tout 
prendre,  et  plus  raisonnable,  et  d'une 
inani^re  moins  dure  ou'ils  ne  Teussetit 
€ti  dans  la  soci6t6  civile. 

"•  Thus,  in  "  Marca  Hispanica,"  Ap- 
pendix, p.  770,  we  have  a  grant  from  Lo- 
thaire  I,  in  834,  to  a  person  and  his 
brother,  of  lands  which  their  father,  ab 
eremo  in  Septimania  trahens,  had  pos- 
sessed by  a  charter  of  Charlemagne.  See, 
too,  p.  773,  and  other  places.  Du  Cange, 
V.  Eremus,  gives  also  a  few  instances. 
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eign.*"  Nor  is  this  the  only  instance  of  agricultural  colonies. 
Charlemagne  transplanted  part  of  his  conquered  Saxons  into 
Flanders,  a  country  at  that  time  almost  unpeopled ;  and  at  a  much 
later  period  there  was  a  remarkable  reflux  from  the  same  coun- 
try, or  rather  from  Holland  to  the  coasts  of  the  Baltic  Sea,  In 
the  twelfth  century  great  numbers  of  Dutch  colonists  settled  along 
the  whole  line  between  the  Ems  and  the  Vistula.  They  obtained 
grants  of  uncultivated  land  on  condition  of  fixed  rents,  and  were 
governed  by  their  own  laws  under  magistrates  of  their  own  elec- 
tion."^ 

There  can  not  be  a  more  striking  proof  of  the  low  condition 
of  English  agriculture  in  the  eleventh  century  than  is  exhibited 
by  "  Doomsday  Book."  Though  almost  all  England  had  been 
partially  cultivated,  and  we  find  nearly  the  same  manors,  except 
in  the  north,  which  exist  at  present,  yet  the  value  and  extent 
of  cultivated  ground  are  inconceivably  small.  With  every  allow- 
ance for  the  inaccuracies  and  partialities  of  those  by  whom  that 
famous  survey  was  completed,'^*  we  are  lost  in  amazement  at 
the  constant  recurrence  of  two  or  three  carucates  in  demesne, 
with  other  lands  occupied  by  ten  or  a  dozen  villeins,  valued  alto- 
gether at  forty  shillings,  as  the  return  of  a  manor,  which  now 
would  yield  a  competent  income  to  a  gentleman.  If ''  Doomsday 
Book  "  can  be  considered  as  even  approaching  to  accuracy  in 
respect  of  these  estimates,  ag^culture  must  certainly  have  made 
a  very  material  progress  in  the  four  succeeding  centuries.  This, 
however,  is  rendered  probable  by  other  documents.  Ingulfus, 
Abbot  of  Croyland  under  the  Conqueror,  supplies  an  early  and 
interesting  evidence  of  improvement.*"  Richard  de  Rules,  Lord 
of  Deeping,  he  tells  us,  being  fond  of  agriculture,  obtained  per- 
mission from  the  abbey  to  inclose  a  large  portion  of  marsh  for 
the  purpose  of  separate  pasture,  excluding  the  Welland  by  a 
strong  dike,  upon  which  he  erected  a  town,  and  rendering  those 


«•  Du  Cange,  ▼.  Apritia.  Baluze,  "€•- 
pitularia,"  tome  i,  p.  549-  They  were 
permitted  to  decide  petty  suits  among 
themselves,  but  for  more  important  mat- 
ters were  to  repair  to  the  county  court. 
A  liberal  policy  runs  through  the  whole 
charter.  See  more  on  the  same  subject, 
id.,  p.  569. 

*"  I  owe  this  fact  to  M.  Heeren, 
**  Essai  sur  I'lnfluence  des  Croisades."  p. 
226.  An  inundation  in  their  own  country 
as  supposed  to  hare  immediately  pro- 
duced this  emigration;  but  it  was  proba* 
blv  successive,  and  connected  with  politi- 
cal as  well  as  physical  causes  of  greater 
permanence.  The  first  instrument  in 
which  they  are  mentioned  is  a  grant  from 
the  Bishop  of  Hamburgh  in  izo6.  This 
colony  has  affected  the  local  usages,  as 
well  as  the  denominations  of  things  and 
places  along  the  northern  coast  of  G«r- 
many.     It    mutt    be    pretnmed    that    a 


large  proportion  of  the  emigrants  were 
diverted  from  agriculture  to  people  the 
commercial  cities  which  grew  up  in  the 
twelfth  century  upon  that  coasL 

'**  Ingulfus  tells  us  that  the  commis- 
sioners were  pious  enough  to  favour 
Croyland,  returning  its  possessions  inac- 
curately, both  as  to  measurement  and 
value;  non  ad  verum  pretium,  nee  ad 
vemm  spatium  nostrum  monasterium 
librabant  misericorditer,  prscaventes  in 
futurum  regis  exactionibus  (p.  79).  ^ 
may  just  observe,  by  the  way^,  tnat  In- 
gulfus gives  the  plain  meanmg  of  the 
word  Uoomsdav,  which  has  been  dis- 
puted. The  booic  was  so  called,  he  says, 
pro  sui  generalitate  omnia  tenementa 
totius  terrae  integri  continente;  that  is, 
it  was  as  general  and  conclusive  as  the 
last  jud^ent  will  be. 

"^'This,  of  course,  is  subject  to  the 
doubt  ma  to  the  authenticity  of  Ingulfus. 
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stagnant  fens  a  garden  of  Eden.**^  In  imitation  of  this  spirited 
cultivator,  the  inhabitants  of  Spalding  and  some  neighbouring 
villages  by  a  common  resolution  divided  their  marshes  among 
them;  when  some  converting  them  to  tillage,  some  reserving 
them  for  meadow,  others  leaving  them  in  pasture,  they  found 
a  rich  soil  for  every  purpose.  The  abbey  of  Croyland  and  vil- 
lages in  that  neighbourhood  followed  this  example.**^  This  early 
instance  of  parochial  inclosure  is  not  to  be  overlooked  in  the  his- 
tory of  social  progress.  By  the  statute  of  Merton,  in  the  twenti- 
eth of  Henry  III,  the  lord  is  permitted  to  approve — ^that  is,  to  in- 
close the  waste  lands  of  his  manor — provided  he  leave  sufficient 
common  of  pasture  for  the  freeholders.  Higden,  a  writer  who 
lived  about  the  tint^  of  Richard  II,  says,  in  reference  to  the  num- 
ber of  hides  and  vills  of  England  at  die  conquest,  that  by  clear- 
ing of  woods  and  ploughing  up  wastes  there  were  many  more 
of  each  in  his  age  than  formerly.***  And  it  might  be  easily  pre- 
sumed, independently  of  proof,  that  woods  were  cleared,  marshes 
drained,  and  wastes  brought  into  tillage,  during  the  long  period 
that  the  house  of  Plantagenet  sat  on  the  throne.  From  manorial 
surveys,  indeed,  and  similar  instruments,  it  appears  that  in  some 
places  there  was  nearly  as  much  ground  cultivated  in  the  reign 
of  Edward  III  as  at  the  present  day.  The  condition  of  different 
counties,  however,  was  very  far  from  being  alike,  and  in  gen- 
eral the  northern  and  western  parts  of  England  were  the  most 
backward.*** 

The  culture  of  arable  land  was  very  imperfect.  Fleta  re- 
marks, in  the  reign  of  Edward  I  or  II,  that  unless  an  acre  3rielded 
more  than  six  bushels  of  com»  the  farmer  would  be  a  loser,  and 
the  land  yield  no  rent.***  And  Sir  John  CuUum,  from  very  minute 
accounts,  has  calculated  that  nine  or  ten  bushels  were  a  full 
average  crop  on  an  acre  of  wheat.  An  amazing  excess  of  tillage 
accompanied,  and  partly,  I  suppose,  produced  this  imperfect  cul- 
tivation. In  Hawsted,  for  example,  under  Edward  I,  there  were 
thirteen  or  fourteen  hundred  acres  of  arable  and  only  forty-five 
of  meadow  ground.  A  similar  disproportion  occurs  almost  in- 
variably in  every  account  we  possess.***  This  seems  inconsistent 
with  the  low  price  of  cattle.  But  we  must  recollect  that  the  com- 
mon pasture,  often  the  most  extensive  part  of  a  manor,  is  not 
included,  at  least  by  any  specific  measurement,  in  these  surveys. 


"•  I  Gale.  XV  Script,  p.  77. 

*'^  Communi  plebiscito  vintim  inter  se 
diTiiemnt,  et  auidam  suas  portiones  agri- 
colantet.  quiaam  ad  foenum  consei^ 
vantet.  quidatn  tit  prius  ad  paaturam 
•oomm  animalium.  separaliter  jacere  per- 
nittentes,  terram  pinguem  et  uberem 
rcperertint  (p.  04). 

""  I  Gale»  XV  Script.,  p.  aoi. 

"""A  good  deal  ot  intormation  upon 
the  former  state  of  agrictUtnre  will  be 


found  in  Cullum's  "  History  of  Hawsted." 
Blomefield's  "  NoHolk "  is  in  this  re- 
spect amonjir  the  most  Taluable  of  our 
local  histories.  Sir  Frederick  Eden,  in 
the  first  part  of  his  excellent  woric  on 
the  poor,  has  collected  sereral  interest- 
ing  tacts. 

«*  L.  ii.  c  8. 

***  Cullum,  pp.  xoo.  aao.  Eden's 
"  Sute  of  the  Poor,"  etc,  p.  48.  Whita- 
ker's  "  CrsTen,"  pp.  45,  33^, 
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The  rent  of  land  differed,  of  course,  materially ;  sixpence  an  acre 
seems  to  have  been  about  the  average  for  arable  land  in  the  thir> 
teenth  century,***  though  meadow  was  at  double  or  treble  that 
sum.  But  the  landlords  were  naturally  solicitous  to  augment  a 
revenue  that  became  more  and  more  inadequate  to  their  luxuries. 
They  grew  attentive  to  ag^cultural  concerns,  and  perceived  that 
a  high  rate  of  produce,  against  which  their  less  enlightened  an- 
cestors had  been  used  to  clamour,  would  bring  much  more  into 
their  coffers  than  it  took  away.  The  exportation  of  com  had 
been  absolutely  prohibited.  But  the  statute  of  the  fifteenth  Henry 
VI,  c.  2,  recitmg  that  "  on  this  account  farmers  and  others  who 
use  husbandry  can  not  sell  their  com  but  at  a  low  price,  to  the 
great  damage  of  the  realm,"  permits  it  to  be  sent  anywhere  but 
to  the  king's  enemies,  so  long  as  the  quarter  of  wheat  shall  not 
exceed  6s.  8d.  in  value,  or  that  of  barley  3^. 

The  price  of  wool  was  fixed  in  the  thirty-second  year  of  the 
same  reign  at  a  minimum,  below  which  no  person  was  suffered 
to  buy  it,  though  he  might  give  more;**'  a  provision  neither 
wise  nor  equitable,  but  obviously  suggested  by  the  same  motive. 
Whether  the  rents  of  land  were  augmented  in  any  degree  through 
these  measures  I  have  not  perceived ;  their  g^eat  rise  took  place 
in  the  reign  of  Henry  VHI,  or  rather  afterward.***  The  usual 
price  of  land  under  Edward  IV  seems  to  have  been  ten  years' 
purchase.*** 

It  may  easily  be  presumed  that  an  English  writer  can  furnish 
very  little  information  as  to  the  state  of  agriculture  in  foreign 
countries.  In  such  works  relating  to  France  as  have  fallen  within 
my  reach  I  have  found  nothing  satisfactory,  and  can  not  pre- 
tend to  determine  whether  the  natural  tendency  of  mankind  to 
ameliorate  their  condition  had  a  greater  influence  in  promoting 
agriculture  or  the  vices  inherent  in  the  actual  order  of  society, 
and  those  public  misfortunes  to  which  that  kingdom  was  ex- 
posed, in  retarding  it.***  The  state  of  Italy  was  far  different; 
the  rich  Lombard  plains,  still  more  fertilized  by  irrigation,  be- 
came a  garden,  and  agriculture  seems  to  have  reached  the  excel- 
lence which  it  still  retains.  The  constant  warfare,  indeed,  of 
neighbouring  cities  is  not  very  favourable  to  industry ;  and  upon 
this  account  we  might  incline  to  place  the  greatest  territorial 
improvement  of  Lombardy  at  an  era  rather  posterior  to  that  of 


***  I  infer  this  from  a  number  of  pas* 
Mf^es  in  Blomefield,  Cullum,  and  other 
writers.  Heame  says  that  an  acre  was 
often  called  solidata  teme;  because  the 
yearly  rent  of  one  on  the  best  land  was  a 
shilling.    ("  Lib.  Nig.  Scacc,"  p.  31) 

«"**^Rot.  Pari.."  vol.  v,  p.  275. 

"•A  passage  in  Bishop  Latimer's  ser- 
mons, too  often  auoted  to  require  repeti- 
tion,  BhowB  that  land  was  much  underlet 
Mbout  the  end  ot  the  fifteenth  century. 


His  father,  he  says^  kept  half  a  dozen 
husbandmen,  and  milked  thirty  cows,  on 
a  farm  of  tnree  or  four  pounds  a  vear. 
It  is  not  surprising  that  he  lirea  as 
plentifully  as  his  son  describes. 

**•  Rymer,  tome  xii.  p.  204. 

•••Velly  and  Villaret  scarcely  mention 
this  subject;  and  Le  Grand  merely  tells 
us  that  It  was  entirely  neglected;  but  the 
details  of  such  an  art.  even  in  its  state 
oi  neglect,  might  be  interesting. 
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her  republican  government ;  but  from  this  it  primarily  sprang ; 
and  without  the  subjugation  of  the  feud^  aristocracy,  and  that 
perpetual  demand  upon  the  fertility  of  the  earth  which  an  in- 
creasing population  of  citizens  produced,  the  valley  of  the  Po 
would  not  have  yielded  more  to  human  labour  than  it  had  done 
for  several  preceding  centuries.**^  Though  Lombardy  was  ex- 
tremely populous  in  the  thirteenth  and  fourteenth  centuries,  she 
exported  large  quantities  of  com.*'*  The  very  curious  treatise 
of  Crescentius  exhibits  the  full  details  of  Italian  husbandry  about 
1300,  and  might  afford  an  interesting  comparison  to  those  who 
are  acquainted  with  its  present  state.  That  state,  indeed,  in  many 
parts  of  Italy  displays  no  symptoms  of  decline.  But  whatever 
mysterious  influence  of  soil  or  climate  has  scattered  the  seeds 
of  death  on  the  western  regions  of  Tuscany,  had  not  manifested 
itself  in  the  middle  ages.  Among  uninhabitable  plains,  the  trav- 
eller is  struck  by  the  ruins  of  innumerable  castles  and  villages, 
monuments  of  a  time  when  pestilence  was  either  unfelt  or  had 
at  least  not  forbade  the  residence  of  mankind.  Volterra,  whose 
deserted  walls  look  down  upon  that  tainted  solitude,  was  once  a 
small  but  free  republic ;  Siena,  round  whom,  though  less  depopu- 
lated, the  malignant  influence  hovers,  was  once  almost  the  rival 
of  Florence.  So  melancholy  and  apparently  irresistible  a  decline 
of  culture  and  population  through  physical  causes,  as  seems  to 
have  gradually  overspread  that  portion  of  Italy,  has  not  per- 
haps been  experienced  in  any  other  part  of  Europe,  unless  we 
except  Iceland. 

The  Italians  of  the  fourteenth  century  seem  to  have  paid  some 
attention  to  an  art  of  which,  both  as  related  to  cultivation  and 
to  architecture,  our  own  forefathers  were  almost  entirely  ignorant. 
Crescentius  dilates  upon  horticulture,  and  g^ves  a  pretty  long  list 
of  herbs  both  esculent  and  medicinal.*"  His  notions  about  the 
ornamental  department  are  rather  beyond  what  we  should  ex- 
pect, and  I  do  not  know  that  his  scheme  of  a  flower  garden  could 
be  much  amended.  His  general  arrangements,  which  are  mi- 
nutely detailed  with  evident  fondness  for  the  subject,  would,  of 
course,  appear  too  formal  at  present ;  yet  less  so  than  those  of 
subsequent  times ;  and  though  acquainted  with  what  is  called  the 
topiary  art,  that  of  training  or  cutting  trees  into  regular  figures, 
he  does  not  seem  to  run  into  its  extravagance.  Regular  gar- 
dens, according  to  Paulmy,  were  not  made  in  France  till  the 
sixteenth  or  even  seventeenth  century ;  ***  yet  one  is  said  to  have 
existed  at  the  Louvre,  of  much  older  construction."*  England, 
I  believe,  had  nothing  of  the  ornamental  kind,  unless  it  were  some 
trees  regularly  disposed  in  the  orchard  of  a  monastery.     Even 


»Mttritori,   "Dissert"  ai. 
"■  Dcnina,  1.  xi,  c.  7. 
"•Denina,  1.  vL 

S3 


***  Tome  iii,  p.  145:  tome  xxxi,  p.  358. 
»•  De  la  Mare.  *^  Traite  de  U  VoVvc^r 
tome  iii.  p.  jIBo. 
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the  common  horticultural  art  for  culinary  purposes,  though  not 
entirely  neglected,  since  the  produce  of  gardens  is  sometimes 
mentioned  m  ancient  deeds,  had  not  been  cultivated  with  much 
attention.***  The  esculent  vegetables  now  most  in  use  were 
introduced  in  the  reign  of  Elizabeth,  and  some  sorts  a  great 
deal  later. 

I  should  leave  this  slight  survey  of  economical  history  still 
more  imperfect  were  I  to  make  no  observation  on  the  relative 
values  of  money.  Without  something  like  precision  in  our  no- 
tions upon  this  subject,  every  statistical  inquiry  becomes  a  source 
of  confusion  and  error.  But  considerable  difficulties  attend  the 
discussion.  These  arise  principally  from  two  causes:  the  inac- 
curacy or  partial  representations  of  historical  writers,  on  whom 
we  are  accustomed  too  implicitly  to  rely,  and  the  change  of 
manners,  which  renders  a  certain  command  over  articles  of  pur- 
chase less  adequate  to  our  wants  than  it  was  in  former  ages. 

The  first  of  these  difficulties  is  capable  of  being  removed  by 
a  circumspect  use  of  authorities.  When  this  part  of  statistic^ 
history  began  to  excite  attention,  which  was  hardly  perhaps 
before  the  publication  of  Bishop  Fleetwood's  "  Chronicon  Pre- 
ciosum,"  so  few  authentic  documents  had  been  published  with 
respect  to  prices  that  inquirers  were  glad  to  have  recourse  to 
historians,  even  when  not  contemporary,  for  such  facts  as  they 
had  thought  fit  to  record.  But  these  historians  were  sometimes 
too  distant  from  the  times  concerning  which  they  wrote,  and  too 
careless  in  their  general  character,  to  merit  much  regard;  and 
even  when  contemporary  were  often  credulous,  remote  from  the 
concerns  of  the  world,  and,  at  the  best,  more  apt  to  register  some 
extraordinary  phenomenon  of  scarcity  or  cheapness  than  the 
average  rate  of  pecuniary  dealings.  The  one  ought,  in  my  opin- 
ion, to  be  absolutely  rejected  as  testimonies,  the  other  to  be  spar- 
ingly and  diffidently  admitted.**^  For  it  is  no  longer  necessary 
to  lean  upon  such  uncertain  witnesses.    During  the  last  century 

Sir  F.  Eden  has  fallen,  when  he  asserts 
and  argues  on  the  supposition  that  the 
price  of  wheat  fluctuated  in  the  thir- 
teenth century,  from  is.  to  61.  Sr.  a  quar- 
ter (vol.  i,  p.  i8).  Certainly,  if  any 
chronicler  had  mentioned  such  a  price  as 
the  latter,  eouivalent  to  150/.  at  present. 
we  should  either  suppose  that  his  text  was 
corrupt;  or  reject  it  as  an  absurd  ex- 
aggeration. But,  in  fact,  the  author  has, 
through  haste,  mistaken  6s.  6d,  for  61.  8f., 
as  wul  appear  by  referring  to  his  own 
table  of  prices,  where  it  is  set  down 
rightly.  It  is  observed  bv  Mr.  Macpher- 
son.  a  very  competent  Judge,  that  the 
arithmetical  statements  of  the  best  his- 
torians of  the  middle  ages  are  seldom 
correct,  owing  partly  to  their  neglect  of 
examination,  and  partly  to  blunders  of 
transcribers.  ("Annals  of  Commeree." 
VOL  i,  p.  433.) 


**•  Eden's  "  State  of  the  Poor,"  vol.  i, 
p.  51. 

«"  Sir  F.  Eden,  whose  table  of  prices, 
though  capable  of  some  improvement,  is 
perhaps  the  best  that  has  appeared, 
would,  I  think,  have  acted  better,  by 
omitting  all  references  to  mere  histo- 
rians, and  relsring  entirely  on  regular 
documents.  I  do  not,  however,  include 
local  histories,  such  as  the  '*  Annals  of 
Dunstaple,"  when  they  record  the  market 
prices  of  Uieir  neighbourhood,  in  respect 
of  which  the  book  last  mentioned  is  al- 
most in  the  nature  of  a  register.  Dr. 
Whitaker  remarks  the  inexactness  of 
Stowe,  who  says  that  wheat  sold  in  Lon- 
don, A.  D.  1514,  at  aox.  a  quarter:  where- 
as it  appears  to  have  been  at  os.  in  Lan- 
cashire, where  it  was  always  dearer  than 
in  the  metropolis.  (*'  Hist,  of  Whalley," 
p.  97.)    It  is  an  odd  mistake,  into  which 
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a  very  laudable  industry  has  been  shown  by  antiquaries  in  the 
publication  of  account-books  belonging  to  private  persons,  regis- 
ters of  expenses  in  convents,  returns  of  markets,  valuations  of 
goods,  tavern  bills,  and,  in  short,  every  document,  however  tri- 
fling in  itself,  by  which  this  important  subject  can  be  illustrated. 
A  sufficient  number  of  such  authorities,  proving  the  ordinary 
tenor  of  prices  rather  than  any  remarkable  deviations  from  it, 
are  the  true  basis  of  a  table,  by  which  all  changes  in  the  value  of 
money  should  be  measured.  I  have  little  doubt  but  that  such 
a  table  might  be  constructed  from  the  data  we  possess  with  toler- 
able exactness,  sufficient  at  least  to  supersede  one  often  quoted 
by  political  economists,  but  which  appears  to  be  founded  upon 
very  superficial  and  erroneous  inquiries."* 

It  is  by  no  means  required  that  I  should  here  offer  such  a 
table  of  values,  which,  as  to  every  country  except  England,  I 
have  no  means  of  constructing,  and  which,  even  as  to  England, 
would  be  subject  to  many  difficulties.*'*  But  a  reader  unaccus- 
tomed to  these  investigations  ought  to  have  some  assistance  in 
comparing  the  prices  of  ancient  times  with  those  of  his  own. 
I  will  therefore,  without  attempting  to  ascend  very  high — for 
we  have  really  no  sufficient  data  as  to  the  period  immediately 
subsequent  to  the  conquest,  much  less  that  which  preceded— en- 
deavour at  a  sort  of  approximation  for  the  thirteenth  and  fifteenth 
centuries.  In  the  reigns  of  Henry  III  and  Edward  I,  previously 
to  the  first  debasement  of  the  coin  by  the  latter  in  1301,  the 
ordinary  price  of  a  quarter  of  wheat  appears  to  have  been  about 
four  shillings,  and  that  of  barley  and  oats  in  proportion.  A 
sheep  was  sold  rather  high  at  a  shilling,  an  ox  might  be  reckoned 
at  ten  or  twelve.'*®  The  value  of  cattle  is,  of  course,  dependent 
upon  their  breed  and  condition,  and  we  have  unluckily  no  early 
account  of  butcher's  meat ;  but  we  can  hardly  take  a  less  multiple 
than  about  thirty  for  animal  food  and  eighteen  or  twenty  for  com, 
in  order  to  bring  the  prices  of  the  thirteenth  century  to  a  level 


***The  table  of  comparative  values  by 
Sir  Georse  Shuckburgh  ("  Philosoph. 
Transact,  tor  1798,"  p.  196)  is  strang^ely  in- 
compatible with  every  result  to  which  my 
own  reading  has  led  me.  It  is  the  hasty 
attempt  of  a  man  accustomed  to  different 
studies;  and  one  can  neither  pardon  the 

R resumption  of  obtruding  such  a  sloven- 
/  performance  on  a  subject  where  the  ut- 
most diligence  was  reouired,  nor  the  af- 
fectation with  which  ne  apologizes  for 
"  descending  from  the  dignity  of  philos- 
ophy." 

«••  M.  Gu^rard,  editor  of  "  Paris  sous 

the  "  Documens  In- 
after  a  comparison  of 
prices  01  com,  concludes  that  the 
value  of  silver  has  declined  since  that 
reign,  in  the  ratio  of  five  to  one.  This  is 
much  less  than  we  allow  in  England.  M. 
Leber  ('*  M^m.  de  TAcad.  des  Inscrip., 


Philippe  le  Bel,"  in 

Wits '^'^(1841.  p.  365). 
the   prices    of   com. 


Nouvelle  S^rie,"  xiv,  230)  calculates  the 
power  of  silver  under  Ctiarlemagnc,  com- 
pared  with  the  present  day,  to  have  been 
as  nearly  eleven  to  one.  It  fell  after- 
ward to  eight,  and  continued  to  sink 
during  the  middle  ages;  the  average  of 
prices  during  the  fourteenth  and  fifteenth 
centuries,  taking  com  as  the  standard, 
was  six  to  one;  the  comparison  is,  ot 
course,  only  for  France  This  is  an  in- 
teresting paper,  and  contains  tables  wor- 
thy of  being  consulted. 

«*•  Blomefield's  "  History  of  Norfolk," 
and  Sir  J.  Cullum's  of  Hawsted,  furnish 
several  pieces  even  at  this  early  period. 
Most  01  them  are  collected  by  Sir  F. 
Kden.  Fleta  reckons  4s,  the  average 
price  of  a  quarter  of  wheat  in  his  time 
(1.  ii,  c.  84).  This  writer  has  a  digression 
on  ag^cuiture,  whence,  however,  less  is 
to  be  collected  than  we  should  expect. 
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with  those  of  the  present  day.**^  Combining  the  two,  and  set- 
ting the  comparative  deamess  of  cloth  against  the  cheapness 
of  fuel  and  many  other  articles,  we  may  perhaps  consider  any 
g^ven  sum  under  Henry  III  and  Edward  I  as  equivalent  in  gen- 
eral command  over  commodities  to  about  twenty-four  or  twenty- 
five  times  their  nominal  value  at  present.  Under  Henry  VI,  the 
coin  had  lost  one  third  of  its  weight  in  silver,  which  caused  a 
proportional  increase  of  money  prices;'"  but,  so  far  as  I  can 
perceive,  there  had  been  no  diminution  in  the  value  of  that  metal. 
We  have  not  much  information  as  to  the  fertility  of  the  mines 
which  supplied  Europe  during  the  middle  ages ;  but  it  is  prob- 
able that  the  drain  of  silver  toward  the  East,  joined  to  the  osten- 
tatious splendour  of  courts,  might  fully  absorb  the  usual  produce. 
By  the  statute  15  Henry  VI,  c.  2,  the  price  up  to  which  wheat 
might  be  exported  is  fixed  at  6s.  &/.,  a  point  no  doubt  above  the 
average ;  and  the  private  documents  of  that  period,  which  are  suf- 
ficiently numerous,  lead  to  a  similar  result.*"  Sixteen  will  be  a 
proper  multiple  when  we  would  bring  the  general  value  of  money 
in  this  reign  to  our  present  standard.***     [1816.] 

But  after  ascertaining  the  proportional  values  of  money  at 
different  periods  by  a  comparison  of  the  prices  in  several  of  the 
chief  articles  of  expenditure,  which  is  the  only  fair  process,  we 
shall  sometimes  be  surprised  at  incidental  facts  of  this  class  which 


*^  The  fluctuations  of  price  have  un- 
fortunately been  so  ^eat  of  late  years, 
that  it  is  almost  as  difficult  to  determine 
one  side  of  our  equation  as  the  other. 
Any  reader,  however,  has  it  in  his  power 
to  correct  my  proportions,  and  adopt  a 
greater  or  less  multiple,  according  to  his 
own  estimate  of  current  prices,  or  the 
changes  that  may  take  place  from  the 
time  when  this  is  written  [1816]. 

***  I  have  sometimes  been  surprised  at 
the  facility  with  which  prices  adjusted 
themselves  to  the  quantity  of  silver  con- 
tained in  the  current  coin,  in  ages  which 
appear  too  ignorant  and  too  little  com- 
mercial for  tne  application  of  this  mer- 
cantile principle.  But  the  extensive  deal- 
ings of  the  Jewish  and  Lombard  usurers, 
who  had  many  debtors  in  almost  all 
parts  of  the  country,  would  of  itself  in- 
troduce a  knowledge  that  silver,  not  its 
stamp,  was  the  measure  of  value.  ^  I  have 
mentioned  in  another  place  (vol.  i,  p.  i») 
the  heavy  discontents  excited  by  this  de- 
basement of  the  coin  in  France;  but  the 
more  g[radual  enhancement  of  nominal 
prices  in  England  seems  to  have  pre- 
vented any  strong  manifestations  of  a 
similar  spirit  at  the  successive  reductions 
in  value  which  the  coin  experienced  from 
the  year  1300.  The  connection,  however, 
between  commodities  and  silver  was  well 
understood.  Wykes,  an  annalist  of  Ed- 
ward I's  age,  tells  us  that  the  Jews 
clipped  our  coin,  till  it  retained  hardly 
halt  its  due  weight,  the  effect  of  whicd 
was    a    general    enhancement   of    prices. 


and  decline  of  foreign  trade:  Mercatores 
tranamarini  cum  mercimoniis  suis  reg- 
num  Angliae  minus  solito  freqnentabant; 
necnon  quod  omnimoda  venahum  genera 
inoomparabiliter  solito  fuenint  cariora. 
(2  Gale,  XV  Script.,  p.  107.)  Another 
chronicler  of  the  same  age  complains  of 
bad  foreign  money,  alloyed  with  copper; 
nee  erat  in   quatuor  aut  quinque  ex  iis 

ppndus    unius    denarii    argentii. 

Eratque  pessimum  saeculum  pro  tali 
moneta,  et  fiebant  commutationes  plurimc 
in  emptione  et  venditione  rerum.  Ed- 
ward, as  the  historian  informs  us,  bought 
in  this  bad  money  at  a  rate  below  its 
value,  in  order  to  make  a  profit,  and 
fined  some  persons  who  interfered  with 
his  traffic  (W.  Hemingford,  ad  ann. 
law.) 

**•  These  will  chiefly  be  fouud  in  Sir 
F.  Eden's  table  of  pnces;  the  following 
may  be  added  from  the  account-book  of  a 
convent  between  1415  and  1^5:  Wheat 
varied  from  4s.  to  6s.;  barley  from  35.  zd. 
to  4^.  lod.;  oats  from  is.  8a.  to  2s.  4^.; 
oxen  from  tis.  to  i6s.;  sheep  from 
IS.  2d.  to  IS.  id.;  butter  fd.  per  lb.; 
eggs  twentv-five  for  id.;  cheese  ^d.  per 
lb.  (Lansoowne  MSS.,  vol.  i,  Nos.  26  and 
29.)  These  prices  do  not  always  agree 
with  those  given  in  other  documents  of 
equal  authority  in  the  same  period:  but 
the  value  of  provisions  varied  in  differ- 
ent counties,  and  still  more  so  in  differ- 
ent seasons  of  the  year. 

***  I  insert  the  following  comparative 
table  of  English  money  from   Sir  Fred* 
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seem  irreducible  to  any  rule.  These  difficulties  arise  not  so  much 
from  the  relative  scarcity  of  particular  commodities,  which  it  is 
for  the  most  part  easy  to  explain,  as  from  the  change  in  man- 
ners and  in  the  usual  mode  of  living.  We  have  reached  in  this 
age  so  high  a  pitch  of  luxury  that  we  can  hardly  believe  or  com- 
prehend the  frugality  of  ancient  times,  and  have  in  general  formed 
mistaken  notions  as  to  the  habits  of  expenditure  which  then 
prevailed.  Accustomed  to  judge  of  feudal  and  chivalrous  ages 
by  works  of  fiction,  or  by  historians  who  embellished  their  writ- 
ings with  accounts  of  occasional  festivals  and  tournaments,  and 
sometimes  inattentive  enough  to  transfer  the  manners  of  the 
seventeenth  to  the  fourteenth  century,  we  are  not  at  all  aware 
of  the  usual  simplicity  with  which  the  gentry  lived  under  Edward 
I  or  even  Henry  VI.  They  drank  little  wine ;  they  had  no  for- 
eign luxuries;  they  rarely  or  never  kept  male  servants  except 
for  husbandry ;  their  horses,  as  we  may  guess  by  the  price,  were 
indifferent;  they  seldom  travelled  beyond  their  county.  And 
even  their  hospitality  must  have  been  greatly  limited,  if  the  value 
of  manors  were  really  no  greater  than  we  find  it  in  many  sur- 
veys. Twenty-four  seems  a  sufficient  multiple  when  we  would 
raise  a  sum  mentioned  by  a  writer  under  Edward  I  to  the  same 
real  value  expressed  in  our  present  money,  but  an  income  of 
ten  or  twenty  pounds  was  reckoned  a  competent  estate  for  a 
gentleman;  at  least  the  lord  of  a  single  manor  would  seldom 
have  enjoyed  more.  A  knight  who  possessed  one  hundred  and 
fifty  pounds  per  annum  passed  for  extremely  rich.***  Yet  this 
was  not  equal  in  command  over  commodities  to  four  thousand 
pounds  at  present.    But  this  income  was  comparatively  free  from 

cnck  Eden.  The  unit,  or  present  Taltie  refers  of  course  to  that  of  the  shilling  befort 
Uie  last  coinage,  which  reduced  it: 


Conquest,  1066. 

s8  E.  I.  1300. 

18  E.  III.  1344 

so  E.  III.  1346. 

S7  E.  III.  1353. 

13  H.  IV.  t4i3 

4  E.  IV.  Z464 
18  H.  VIII.  tS27 
3^H.yiII.  1543 

36  H.  VIII.  X545 

37  H.  VIII.  1546 

5  E.  VI.  Z551 

6  E.  VI.  155a 
I  Mary  1553 
3  Elis.  1560 

43  Eliz.  zoox 


Value  of  pound 

sterling. 

pres- 

en( 

L  money. 

£ 

s. 

4l. 

a 

18 

tH 

»7 

5  , 

la 
II 

i^ 
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6 

18 

9 

II 

0 
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3 

3% 

0 

«3 
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r 


Plropoi^ 
tioa. 


***  Macpherson's  *'  Annals,"  p.  424,  from  Matt.  Paris. 
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taxation,  and  its  expenditure  lightened  by  the  services  of  his 
villeins.  Such  a  person,  however,  must  have  been  among  the 
most  opulent  of  country  gentlemen.  Sir  John  Fortescue  speaks 
of  five  pounds  a  year  as  ''  a  fair  living  for  a  yeoman,"  a  class  of 
whom  he  is  not  at  all  inclined  to  diminish  the  importance.'**  So 
when  Sir  William  Drury,  one  of  the  richest  men  in  Suffolk, 
bequeaths  in  1493  ^^^X  marks  to  each  of  his  daughters,  we  must 
not  imagine  that  this  was  of  greater  value  than  four  or  five 
hundred  pounds  at  this  day,  but  remark  the  family  pride  and 
want  of  ready  money  which  induced  country  gentlemen  to  leave 
their  younger  children  in  poverty.'**  Or,  if  we  read  that  the 
expense  of  a  scholar  at  the  university  in  15 14  was  but  five  pounds 
annually,  we  should  err  in  supposing  that  he  had  the  liberal 
accommodation  which  the  present  age  deems  indispensable,  but 
consider  how  much  could  be  afforded  for  about  sixty  pounds, 
which  will  be  not  far  from  the  proportion.  And  what  would  a 
modem  lawyer  say  to  the  following  entry  in  the  churchwarden's 
accounts  of  St.  Margaret,  Westminster,  for  1476:  "Also  paid 
to  Roger  Fylpott,  learned  in  the  law,  for  his  counsel  giving, 
3^.  &/.,  with  fourpence  for  his  dinner  "  ?  ***  Though  fifteen  times 
the  fee  might  not  seem  altogether  inadequate  at  present,  five 
shillings  would  hardly  furnish  the  table  of  a  barrister,  even  if 
-the  fastidiousness  of  our  manners  would  admit  of  his  accepting 
such  a  dole.  But  this  fastidiousness,  which  considers  certain 
kinds  of  remuneration  degrading  to  a  man  of  liberal  condition, 
did  not  prevail  in  those  simple  ages.  It  would  seem  rather  strange 
that  a  young  lady  should  learn  needlework  and  good  breeding 
in  a  family  of  superior  rank,  pa3ring  for  her  board ;  yet  such  was 
the  laudable  custom  of  the  fifteenth  and  even  sixteenth  cen- 
turies, as  we  perceive  by  the  "  Paston  Letters,"  and  even  later 
authorities.*" 

There  is  one  very  unpleasing  remark  which  every  one  who 
attends  to  the  subject  of  prices  will  be  induced  to  make,  that 
the  labouring  classes,  especially  those  engaged  in  agriculture, 
were  better  provided  with  the  means  of  subsistence  in  the  reign 
of  Edward  III  or  of  Henry  VI  than  they  are  at  present.  In 
the  fourteenth  century  Sir  John  CuUum  observes  a  harvest  man 
had  fourpence  a  day,  which  enabled  him  in  a  week  to  buy  a  comb 
of  wheat ;  but  to  buy  a  comb  of  wheat  a  man  must  now  (1784) 


*^  "  Difference  of  Limited  and  Abso- 
lute Monarchy,"  p.  133. 

•*»  "  History  of  Hawsted,"  p.  141. 

•*•  NichoIIs's  "Illustrations."  p.  a. 
One  fact  of  this  class  did,  I  own,  stagger 
me.  The  great  Earl  of  Warwick  writes 
to  a  priyate  gentleman.  Sir  Thomas  Tu- 
denham,  begging  the  loan  of  ten  or 
twenty  pounds  to  make  up  a  sum  he  had 
to  pay.  ("  Paston  Letters,**^  rol.  i,  p.  84.) 
What  way  shall  we  make  this  commen- 


surate to  the  present  value  of  money? 
But  an  ingenious  friend  suggested,  what 
I  do  not  question  is  the  case,  that  this 
was  one  of  many  letters  addressed  to  the 
adherents  of  Warwick,  in  order  to  raise 
by  their  contributions  a  considerable 
sum.  It  is  curious,  in  this  light,  as  an 
illustration  of  manners. 
^  J«"  Paston  Letters,"  vol.  i,  p.  m; 
Cullum's  "  Hawsted,"  p.  i8a.    "    •*    '^' 
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work  ten  or  twelve  days.'*®  So,  under  Henry  VI,  if  meat  was 
at  a  farthing  and  a  half  the  pound,  which  I  suppose  was  about 
the  truth,  a  labourer  earning  threepence  a  day,  or  eighteenpence 
in  the  week,  could  buy  a  bushel  of  wheat  at  six  shillings  the 
quarter,  and  twenty-four  pounds  of  meat  for  his  family.  A 
labourer  at  present,  earning  twelve  shillings  a  week,  can  only 
buy  half  a  bushel  of  wheat  at  eighty  shillings  the  quarter,  and 
twelve  pounds  of  meat  at  sevenpence.'*^  Several  acts  of  Par- 
liament regulate  the  wages  that  might  be  paid  to  labourers  of 
different  kinds.  Thus  the  statute  of  labourers  in  1350  fixed  the 
wages  of  reapers  during  harvest  at  threepence  a  day  without 
diet,  equal  to  five  shillings  at  present;  that  of  23  H.  VI,  c.  12, 
in  1444,  fixed  the  reapers  wages  at  fivepence  and  those  of  com- 
mon workmen  in  buildine  at  three  and  a  half  pence,  equal  to 
6s,  8d.  and  4s.  Sd, ;  that  of  11  H.  VII,  c.  22,  in  1496,  leaves  the 
wages  of  labourers  in  harvest  as  before,  but  rather  increases  those 
of  ordinary  workmen.  The  yearly  wages  of  a  chief  hind  or 
shepherd  by  the  act  of  1444  were  i/.  4s.,  equivalent  to  about 
twenty  pounds ;  those  of  a  common  servant  in  husbandry  i8s,  4d., 
with  meat  and  drink;  they  were  somewhat  augmented  by  the 
statute  of  1496.*'*  Yet,  although  these  wages  are  reeulated  as 
a  maximum  by  acts  of  Parliament,  which  may  naturally  be  sup- 
posed to  have  had  a  view  rather  toward  diminishing  than  en- 
hancing the  current  rate,  I  am  not  fully  convinced  that  they  were 
not  raSier  beyond  it;  private  accounts  at  least  do  not  always 
correspond  with  these  statutable  prices.*"    And  it  is  necessary 


"•  "  Hilt,  of  Hawsted/*  p.  aaS. 

**>  Mr.  Malthus  obserres  on  this,  that 

I  "hare  overlooked  the  distinction  be- 
tween the  reigns  of  Edward  III  and 
Henry  VIII  (perhaps  a  misprint  for  VI), 
with  regard  to  the  state  of  the  labouring 
classes.  The  two  periods  appear  to  have 
been  essentially  different  in  this  respect." 
("Principles  of  Political  Economy."  p. 
J913,  first  edit.)  He  conceives  that  the  earn- 
ings of  the  labourer  in  com  were  un- 
usually low  in  the  latter  years  of  Edward 
III,  which  appears  to  have  been  effected 
by  the  sUtute  of  labourers  (as  E.  III), 
immediately  after  the  great  pestilence  of 
1350,  thougn  that  mortality  ought,  in  the 
natural  course  of  things,  to  have  consid- 
erably raised  the  real  wages  of  labour. 
The  result  of  his  researches  is  that,  in 
the  reign  of  Edward  III,  the  labourer 
could  not  purchase  half  a  peck  of  wheat 
with  a  day^  labour:  from  that  of  Richard 

II  to  the  middle  of  that  of  Henry  VI  he 
could  purchase  nearly  a  peck;  and  from 
thence  to  the  end  of  the  century,  nearly 
two  pecks.  At  the  time  when  the  pas- 
sage in  the  text  was  written  [1816I,  the 
labourer  could  rarely^  have  purchased 
more  than  a  peck  with  a  day  s  labour, 
and  frequentlv  a  good  deal  less.  In  some 
parts  of  England  this  is  the  case  at  pres- 
ent [1846];  but  in  many  counties  the  real 


wages  of  agricultural  labourers  are  con- 
siderably higher  than  at  that  time, 
though  not  by  any  means  so  high  as,  ac- 
cording to  Malthus  himself,  they  were  in 
the  latter  half  of  the  fifteenth  century. 
The  excessive  fluctuations  in  the  price 
of  com,  even  taking  averages  of  a  long 
term  of  years,  which  we  find  through  the 
middle  ages,  and  indeed  much  later,  ac- 
count more  than  any  other  assijgnable 
cause  for  those  in  real  wages  of  labour, 
which  do  not  regulate  themselves  very 
promptly  b^  that  standard,  especially 
when  coercive  measures  are  adopted  to 
restrain  them. 

'**See  these  rates  more  at  length  ia 
Eden's  "  Sute  of  the  Poor,"  vol.  i,  p.  3a, 
et& 

*"  In  the  "  Archaeoloffia,"  vot  xviu,  p. 
s6i,  we  have  a  bailiff^  acount  of  ex- 
penses in  1987,  where  it  appears  that  a 
ploughman  had  sixpence  a  week,  and 
Ave  shillings  a  year,  with  an  allowance  of 
diet,  which  seems  to  have  been  only  pot- 
tage. These  wajres  are  certainly  not  more 
than  fifteen  shillings  a  .week  in  present 
value  [1816];  which,  though  materially 
above  the  average  rate  of  agricultural  la- 
bour, is  less  so  than  some  01  the  statutes 
would  lead  us  to  expect  Other  facts 
may  be  found  of  a  similar  mture. 
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to  remember  that  the  uncertainty  of  employment,  natural  to  so 
imperfect  a  state  of  husbandry,  must  have  diminished  the  labour- 
ers' means  of  subsistence.  Extreme  dearth,  not  more  owing  to 
adverse  seasons  than  to  improvident  consumption,  was  frequently 
endured.*"  But  after  every  allowance  of  this  kind,  I  should 
find  it  difficult  to  resist  the  conclusion  that,  however  the  labourer 
has  derived  benefit  from  the  cheapness  of  manufactured  com- 
modities and  from  many  inventions  of  common  utility,  he  is 
much  inferior  in  ability  to  support  a  family  to  his  ancestors  three 
or  four  centuries  ago.  I  know  not  why  some  have  supposed 
that  meat  was  a  luxury  seldom  obtained  by  the  labourer.  Doubt- 
less he  could  not  have  procured  as  much  as  he  pleased.  But, 
from  the  greater  cheapness  of  cattle,  as  compared  with  com, 
it  seems  to  follow  that  a  more  considerable  portion  of  his  ordi- 
nary diet  consisted  of  animal  food  than  at  present.  It  was  re- 
marked by  Sir  John  Fortescue  that  the  English  lived  far  more 
upon  animal  diet  than  their  rivals  the  French ;  and  it  was  natural 
to  ascribe  their  superior  strength  and  courage  to  this  cause.*" 
I  should  feel  much  satisfaction  in  being  convinced  that  no  de- 
terioration in  the  state  of  the  labouring  classes  has  really  taken 
place ;  yet  it  can  not,  I  think,  appear  extraordinary  to  those  who 
reflect  that  the  whole  population  of  England  in  the  year  1377 
did  not  much  exceed  2,300,000  souls,  about  one  fifth  of  the  results 
upon  the  last  enumeration,  an  increase  with  which  that  of  the 
fruits  of  the  earth  can  not  be  supposed  to  have  kept  an  even 
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pace. 

The  second  head  to  which  I  referred,  the  improvement  of 
European  society  in  the  latter  period  of  the  middle  ages,  com- 
prehends several  changes,  not  always  connected  with  each  other, 
which  contributed  to  inspire  a  more  elevated  tone  of  moral  sen- 
timent, or  at  least  to  restrain  the  commission  of  crimes.  But 
the  general  effect  of  these  upon  the  human  character  is  neither 
so  distinctly  to  be  traced,  nor  can  it  be  arranged  with  so  much 
attention  to  chronology,  as  the  progress  of  commercial  wealth 
or  of  the  arts  that  depend  upon  it.  We  can  not  from  any  past 
experience  indulge  the  pleasing  vision  of  a  constant  and  paral- 
lel relation  between  the  moral  and  intellectual  energies,  the  virtues 
and  the  civilization  of  mankind.    Nor  is  any  problem  connected 

***See  that  singrular  book.  "Piers 
Plowman's  Vision/'^  p.  145  (Whitaker't 
edition),  for  the  di£ferent  modes  of  living 
before  and  after  harvest.  The  passage 
may  be  found  in  Ellis's  "  Specimens," 
vol.  i,  p.  151. 

*■•  Fortescue's  "  Difference  between 
Abs.  and  Lim.  Monarchy,"  p.  19.  The 
passages  in  Fortescue,  which  bear  on  his 
favourite  theme,  the  liberty  and  conse- 
quent happiness  of  the  English,  are  very 
important,  and  triumphantly  refute  those 
superficial  writers   who  would  make   us 


believe  that  they  were  a  set  of  beggarly 
slaves. 

*■•  Besides  the  books  to  which  I  have 
occasionally  referred,  Mr.  Ellis's  *'  Speci- 
mens of  English  Poetry,"  vol.  i,  chap.  13, 
contain  a  short  digression,  but  from  well* 
selected  materials,  on  the  private  life  of 
the  English  in  the  middling  and  lower 
ranks  about  the  fifteenth  century.  [I 
leave  the  foregoing  pages  with  little  alter- 
ation, but  they  may  probably  contain  ex* 
pressions  which  I  would  not  now  adopt. 
1850.] 
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with  philosophical  history  more  difficult  than  to  compare  the 
relative  characters  of  different  generations,  especially  if  we  in- 
clude a  large  geographical  surface  in  our  estimate.  Refinement 
has  its  evils  as  well  as  barbarism ;  the  virtues  that  elevate  a  nation 
in  one  country  pass  in  the  next  to  a  different  region ;  vice  changes 
its  form  without  losing  its  essence;  the  marked  features  of  in- 
dividual character  stand  out  in  relief  from  the  surface  of  his- 
tory, and  mislead  our  judgment  as  to  the  general  course  of 
manners,  while  political  revolutions  and  a  bad  constitution  of 
government  may  always  undermine  or  subvert  the  improvements 
to  which  more  favourable  circumstances  have  contributed.  In 
comparing,  therefore,  the  fifteenth  with  the  twelfth  century,  no 
one  would  deny  the  vast  increase  of  navigation  and  manufac- 
tures, the  superior  refinement  of  manners,  the  greater  diffusion 
of  literature.  But  should  I  assert  that  man  had  raised  himself 
in  the  latter  period  above  the  moral  degradation  of  a  more  bar- 
barous age,  I  might  be  met  by  the  question  whether  history 
bears  witness  to  any  greater  excesses  of  rapine  and  inhumanity 
than  in  the  wars  of  France  and  England  under  Charles  VII,  or 
whether  the  rough  patriotism  and  fervid  passions  of  the  Lom- 
bards in  the  twelfth  century  were  not  better  than  the  systematic 
treachery  of  their  servile  descendants  three  hundred  years  after- 
ward. The  proposition  must,  therefore,  be  greatly  limited;  yet 
we  can  scarcely  hesitate  to  admit,  upon  a  comprehensive  view, 
that  there  were  several  changes  during  the  last  four  of  the  middle 
ages,  which  must  naturally  have  tended  to  produce,  and  some 
of  which  did  unequivocally  produce,  a  meliorating  effect,  within 
the  sphere  of  their  operation,  upon  the  moral  character  of  society. 
The  first  and  perhaps  the  most  important  of  these  was  the 
gradual  elevation  of  those  whom  unjust  systems  of  polity  had 
long  depressed;  of  the  people  itself,  as  opposed  to  the  small 
number  of  rich  and  noble,  by  the  abolition  or  desuetude  of 
domestic  and  predial  servitude,  and  by  the  privileges  extended 
to  corporate  towns.  The  condition  of  slavery  is  indeed  perfectly 
consistent  with  the  observance  of  moral  obligations;  yet  reason 
and  experience  will  justify  the  sentence  of  Homer,  that  he  who 
loses  his  liberty  loses  half  his  virtue.  Those  who  have  acquired, 
or  may  hope  to  acquire,  property  of  their  own,  are  most  likely 
to  respect  that  of  others ;  those  whom  law  protects  as  a  parent 
are  most  willing  to  yield  her  a  filial  obedience ;  those  who  have 
much  to  gain  by  the  good-will  of  their  fellow-citizens"  are  most 
interested  in  the  preservation  of  an  honourable  character.  I  have 
been  led,  in  different  parts  of  the  present  work,  to  consider  these 
great  revolutions  in  the  order  of  society  under  other  relations 
than  that  of  their  moral  efficacy ;  and  it  will  therefore  be  unneces- 
sary to  dwell  upon  them,  especially  as  this  efficacy  is  indetermi- 
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nate,  though  I  think  unquestionable,  and  rather  to  be  inferred 
from  general  reflections  than  capable  of  much  illustration  by 
specific  facts. 

We  may  reckon,  in  the  next  place,  among  the  causes  of  moral 
improvement  a  more  regular  administration  of  justice  accord- 
ing to  fixed  laws,  and  a  more  effectual  police.  Whether  the 
courts  of  judicature  were  guided  by  the  feudal  customs  or  the 
Roman  law,  it  was  necessary  for  them  to  resolve  litigated  ques- 
tions with  precision  and  uniformity.  Hence  a  more  distinct 
theory  of  justice  and  good  faith  was  gradually  apprehended ;  and 
the  moral  sentiments  of  mankind  were  corrected,  as  on  such  sub- 
jects they  often  require  to  be,  by  clearer  and  better  grounded 
inferences  of  reasoning.  Again,  though  it  can  not  be  said  that 
lawless  rapine  was  perfectly  restrained  even  at  the  end  of  the 
fifteenth  century,  a  sensible  amendment  had  been  everywhere 
experienced.  Private  warfare,  the  licensed  robbery  of  feudal 
manners,  had  been  subjected  to  so  many  mortifications  by  the 
Kings  of  France,  and  especially  by  St.  Louis,  that  it  can  hardly 
be  traced  beyond  the  fourteenth  century.  In  Germany  and  Spain 
it  lasted  longer;  but  the  various  associations  for  maintaining 
tranquility  in  the  former  country  had  considerably  diminished 
its  violence  before  the  great  national  measure  of  public  peace 
adopted  under  Maximilian.*'^  Acts  of  outrage  committed  by 
powerful  men  became  less  frequent  as  the  executive  government 
acquired  more  strength  to  chastise  them.  We  read  that  St.  Louis, 
the  best  of  French  kings,  imposed  a  fine  upon  the  Lord  of  Vernon 
for  permitting  a  merchant  to  be  robbed  in  his  territory  between 
sunrise  and  sunset.  For  by  the  customary  law,  though  in  gen- 
eral ill  observed,  the  lord  was  bound  to  keep  the  roads  free  from 
depredators  in  the  daytime,  in  consideration  of  the  toll  he  re- 
ceived from  passengers.**^*  The  same  prince  was  with  difficulty 
prevented  from  passing  a  capital  sentence  on  Enguerrand  de 
Coucy,  a  baron  of  France,  for  a  murder.*'*  Charles  the  Fair 
actually  put  to  death  a  nobleman  of  Languedoc  for  a  series  of 


SBT  Besides  the  German  historians,  see 
Du  Cange,  ▼.  Ganerbium,  for  the  con- 
federacies m  the  empire,  and  Hermanda- 
turn  for  those  in  Castile.  These  appear 
to  have  been  merely  voluntary  associa- 
tions, and  perhaps  directed  as  much  to- 
ward the  prevention  of  robbery,  as  of 
what  is  strictly  called  private  war.  But 
no  man  can  easily  distinguish  offensive 
war  from  robbery  except  by  its  scale ;  and 
where  this  was  so  considerably  reduced, 
the  two  modes  of  injury  almost  coincide. 
In  Aragon  there  was  a  distinct  institu- 
tion for  the  maintenance  of  peace,  the 
kmgdom  being  divided  into  unions  or 
juntas,  with  a  chief  officer,  called  Supra- 
junctarius,  at  their  head.  (Du  Cange,  v. 
Juncta.) 


*»  HcMult,  "  Abr6g6  Chronol.  i  Tan. 
I2S5-  .  The  institutions  of  Louis  IX 
and  his  successors  relating  to  police  form 
a  part,  though  rather  a  smaller  part  than 
we  should  expect  from  the  title,  of  an 
immense  work,  replete  with  miscellane- 
ous information,  by  Delamare.  "  Trait* 
de  la  Police,"  a  vols,  in  folio.  A  sketch  of 
them  may  be  found  in  Velly,  tome  ▼,  p. 
349,  tome  xviii,  p.  437. 

2M  Velly,  tome  v,  p.  16a,  where  this  in- 
cident is  told  in  an  interesting  manner 
from  \yilliam  de  Nangis.  Boulainvillicrs 
has  taken  an  extraordinary  view  of  the 
king's  behaviour.  ("  Hist,  de  I'Ancien 
Gouvcrnement,  tome  ii,  p.  26.)  In  his 
eyes  princes  and  plebeians  were  made  to 
be  the  slaves  of  a  feudal  aristocrmcy. 
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robberies,  notwithstanding  the  intercession  of  the  provincial  no- 
bility.'*® The  towns  established  a  police  of  their  own  for  in- 
ternal security,  and  rendered  themselves  formidable  to  neigh- 
bouring plunderers.  Finally,  though  not  before  the  reign  of 
Louis  XI,  an  armed  force  was  established  for  the  preservation 
of  police.**^  Various  means  were  adopted  in  England  to  prevent 
robberies,  which  indeed  were  not  so  frequently  perpetrated  as 
they  were  on  the  Continent,  by  men  of  high  condition.  None 
of  these,  perhaps,  had  so  much  efficacy  as  the  frequent  sessions 
of  judges  under  commissions  of  jail  delivery.  But  the  spirit  of 
this  country  has  never  brooked  that  coercive  police  which  can 
not  exist  without  breaking  in  upon  personal  liberty  by  irksome 
regulations,  and  discretionary  exercise  of  power ;  the  sure  instru- 
ment of  tyranny,  which  renders  civil  privileges  at  once  nugatory 
and  insecure,  and  by  which  we  should  dearly  purchase  some  real 
benefits  connected  with  its  slavish  discipline. 

I  have  some  difficulty  in  adverting  to  another  source  of  moral 
improvement  during  this  period,  the  growth  of  religious  opinions 
adverse  to  those  of  the  established  Church,  both  on  account  of 
its  great  obscurity,  and  because  many  of  these  heresies  were 
mixed  up  with  an  excessive  fanaticism.  But  they  fixed  them- 
selves so  deeply  in  the  hearts  of  the  inferior  and  more  numerous 
classes,  they  bore,  generally  speaking,  so  immediate  a  relation 
to  the  state  of  manners,  and  they  illustrate  so  much  that  more 
visible  and  eminent  revolution  which  ultimately  rose  out  of  them 
in  the  sixteenth  century,  that  I  must  reckon  these  among  the 
most  interesting  phenomena  in  the  progress  of  European  society. 

Many  ages  elapsed,  during  which  no  remarkable  instance 
occurs  of  a  popular  deviation  from  the  prescribed  line  of  belief ; 
and  pious  Catholics  consoled  themselves  by  reflecting  that  their 
forefathers,  in  those  times  of  ignorance,  slept  at  least  the  sleep 
of  orthodoxy,  and  that  their  darkness  was  interrupted  by  no 
false  lights  of  human  reasoning.***,  But  from  the  twelfth  century 
this  can  no  longer  be  their  boast.  An  inundation  of  heresy  broke 
in  that  age  upon  the  Church,  which  no  persecution  was  able  thor- 
oughly to  repress,  till  it  finally  overspread  half  the  surface  of 
Europe.  Of  this  religious  innovation  we  must  seek  the  com- 
mencement in  a  diflFerent  part  of  the  globe.  The  Manicheans 
aflFord  an  eminent  example  of  that  durable  attachment  to  a  tradi- 
tional creed,  which  so  many  ancient  sects,  especially  in  the  East, 
have  cherished  through  the  vicissitudes  of  ages,  in  spite  of  per- 
secution and  contempt.  Their  plausible  and  widely  extended 
system  had  been  in  early  times  connected  with  the  name  of  Chris- 
tianity, however  incompatible  with  its  doctrines  and  its  history. 

"•  Velly,  tome  viii,  p.  132.  ■"  Fleuiy,  jme  "  Ditcovn  tur  I'Hitt. 

« Id.,  xriu,  p.  437.  EccWi." 


820  HALLAM'S  MIDDLE  AGES 

After  a  pretty  long  obscurity,  the  Manichean  theory  revived  with 
some  modification  in  the  western  parts  of  Armenia,  and  was 
propagated  in  the  eighth  and  ninth  centuries  by  a  sect  denomi- 
nated Paulicians.  Their  tenets  are  not  to  be  collected  with  abso- 
lute certainty  from  the  mouths  of  their  adversaries,  and  no  apol- 
ogy of  their  own  survives.  There  seems,  however,  to  be  suffi- 
cient evidence  that  the  Paulicians,  though  professing  to  acknowl- 
edge and  even  to  study  the  apostolical  writings,  ascribed  the 
creation  of  the  world  to  an  evil  deity,  whom  they  supposed  also 
to  be  the  author  of  the  Jewish  law,  and  consequently  rejected 
all  the  Old  Testament,  Believing,  with  the  ancient  Gnostics, 
that  our  Saviour  was  clothed  on  earth  with  an  impassive  celestial 
body,  they  denied  the  reality  of  his  death  and  resurrection. '•• 
These  errors  exposed  them  to  a  long  and  cruel  persecution,  dur- 
ing which  a  colony  of  exiles  was  planted  by  one  of  the  Greek 
emperors  in  Bulgaria.""  From  this  settlement  they  silently  pro- 
mulgated their  Manichean  creed  over  the  western  regions  of 
Christendom.  A  large  part  of  the  commerce  of  those  countries 
with  Constantinople  was  carried  on  for  several  centuries  by  the 
channel  of  the  Danube.  This  opened  an  immediate  intercourse 
with  the  Paulicians,  who  may  be  traced  up  that  river  through 
Hungary  and  Bavaria,  or  sometimes  taking  the  route  of  Lom- 
bardy  into  Switzerland  and  France."*    In  the  last  country,  and 
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especially  in  its  southern  and  eastern  provinces,  they  became 
conspicuous  under  a  variety  of  names :  such  as  Catharists,  Picards, 
Paterins,  but,  above  all,  Albigenses.  It  is  beyond  a  doubt  that 
many  of  these  sectaries  owed  their  origin  to  the  Paulicians ;  the 
appellation  of  Bulgarians  was  distinctively  bestowed  upon  them, 
and,  according  to  some  writers,  they  acknowledged  a  primate  or 
patriarch  resident  in  that  country .^"^  The  tenets  ascribed  to 
them  by  all  contemporary  authorities  coincide  so  remarkably 
with  those  held  by  the  Paulicians,  and  in  earlier  times  by  the 
Manicheans,  that  I  do  not  see  how  we  can  reasonably  deny  what 
is  confirmed  by  separate  and  uncontradicted  testimonies,  and 
contains  no  intrinsic  want  of  probability.**^ 


Manicheans  were  generally  called  Pa* 
terini,  the  meaning  of  which  word  has 
never  been  explained.  We  find  few 
traces  of  them  in  France  at  this  time;  but 
about  the  beginning  of  the  twelfth  cen- 
tury, Guibert,  Bishop  of  Soissons,  de- 
scribes the  heretics  of  that  city,  who 
denied  the  reality  of  the  death  and  resur- 
rection of  Jesus  Christ,  and  rejected  the 
sacraments  ('*  Hist.  Litt6raire  de  la 
France,"  tome  x,  p.  4S0;  before  the 
middle  of  that  age,  the  Cathari,  Henri- 
cians,  Petrobussians,  and  others  appear, 
and  the  new  opinions  attracted  universal 
notice.  Some  of  these  sectaries,  however, 
were  not  Manicheans.  (Mosheim,  vol.  iii, 
p.  116.) 

The  acts  of  the  Inquisition  of  Tou- 
louse, published  by  Limborch,  from  an 
ancient  manuscript,  contain  many  addi- 
tional proofs  that  the  Albigenses  held  the 
Manichean  doctrine.  Limborch  himself 
will  guide  the  reader  to  the  principal  pas- 
sages (p.  30).  In  fact,  tiie  proof  of 
llanicheism  among  the  heretics  of  the 
twelfth  century  is  so  strong  (for  I  have 
confined  myself  to  those  of  Languedoc, 
and  could  easily  have  brought  other  testi- 
mony as  to  the  Cathari),  that  I  should 
never  have  thought  of  arguing  the  point, 
but  for  the  confidence  of  some  modem 
ecclesiastical  writers. — What  can  we  think 
of  one  who  says,  "  It  was  not  unusual  to 
stigmatize  new  sects  with  the  odious 
name  of  Manichees.  though  I  know  no 
evidence  that  there  were  any  real  remains 
of  that  ancient  sect  in  the  twelfth  cen- 
tury"? (Milner's  "History  of  the 
Church,"  vol.  iii,  p.  j8o.)  Though  this 
writer  was  by  no  means  learned  enough 
for  the  task  he  undertook,  he  could  not 
be  ignorant  of  facts  related  by  Mosheim 
and  other  common  historians. 

I  will  only  add,  in  order  to  obviate 
cavilling,  that  I  use  the  word  Albigenses 
for  the  Manichean  sects,  without  pre- 
tending to  assert  that  their  doctrines 
prevailed  more  in  the  neighbourhood  of 
Albi  than  elsewhere.  The  main  position 
is,  that  a  larjg^e  part  of  the  Languedocian 
heretics  against  whom  the  crusade  was 
directed  had  imbibed  the  Paulician  opin- 
ions. If  any  one  chooses  rather  to  call 
them  Cathansts,  it  will  not  be  material. 

"*  M.  Paris,  p.  267  (a.  d.  1223).  Circa 
dies  istoa,   haeretici   Albigenses  constitu- 


erunt  sibi  Antipapam  in  finibus  Bulga- 
rorum,  Croatiae  et  Dalmatis,  nomine 
Bartholomsum,  etc     We  are  assured  by 

Sood  authorities  that  Bosnia  was  full  of 
lanicheans  and  Arians  as  late  as  the 
middle  of  the  fifteenth  century.  (iCneas 
Sylvius,  p.  407;  Spondanus,  ad  an.  1460; 
Mosheim.) 

^^  There  has  been  so  prevalent  a  dis- 
position among  English  aivines  to  vindi- 
cate not  only  the  morals  and  sincerity, 
but  the  orthodoxy  of  these  Albigenses, 
that  I  deem  it  necessary  to  confirm  what 
I  have  said  in  the  text  by  some  authori- 
ties, especially  as  few  readers  have  it  in 
their  power  to  examine  this  very  obscure 
subject.  Petrus  Monachus,  a  Cistercian 
monk,  who  wrote  a  history  of  the  era- 
sades  against  the  Albigenses,  ffives  an 
account  of  the  tenets  maintained  by  the 
different  heretical  sects.  Many  of  them 
asserted  two  principles  or  creative  be- 
in^:  a  good  one  for  things  invisible,  an 
evil  one  for  things  visible;  the  former 
author  of  the  New  Testament,  the  latter 
of  the  Old.  Novum  Testamentum  benig- 
no  deo,  vetus  vero  maligno  attribuebant; 
et  illud  omnin6  repudiabant,  praeter  quas- 
dam  auctoritates,  quae  de  Veteri  Testa- 
mento  Novo  sunt  insertae,  quas  ob  Nov! 
reverentiam  Testamenti  recipere  dignum 
aestimabant.  A  vast  number  of  strange 
errors  are  imputed  to  them,  most  of 
which  are  not  mentioned  by  Alanus,  a 
more  dispassionate  writer.  (Du  Chesne, 
**  Scriptores  Francorum,"  tome  v,  p.  556.) 
This  Alanus  de  Insulis,  whose  treatise 
against  heretics,  written  about  1200,  was 
published  by  Masson  at  Lyons,  in  1612. 
nas  left,  I  think,  conclusive  evidence  of 
the  Manicheism  of  the  Albigenses.  He 
states  their  argument  upon  every  dis- 
uted  point  as  fairly  as  possible,  tnough 
is  refutation  is,  of  course,  more  at 
length.  It  appears  that  great  discrepan- 
cies of  opinion  existed  among  these  here- 
tics, but  the  general  tenor  of  their  doc- 
trines is  evidently  Manichean.  Aiunt 
hs>retici  temporis  nostri  quod  duo  sunt 
principia  rerum,  principium  lucis  et  prin- 
cipium  tenebrarum,  etc.  This  opinion, 
strange  as  we  may  think  it,  was  support- 
ed by  scriptural  texts;  so  insufficient  is 
a  mere  acquaintance  with  the  sacred 
writings  to  secure  unlearned  and  preju- 
diced minds  from  the  wildest  perversions 
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But  though  the  derivation  of  these  heretics  called  Albigenses 
from  Bulgaria  is  sufficiently  proved,  it  is  by  no  means  to  be  con- 
cluded that  all  who  incurred  the  same  imputation  either  derived 
their  faith  from  the  same  country  or  had  adopted  the  Manichean 
theory  of  the  Paulicians.  From  the  very  invectives  of  their  ene- 
mies, and  the  acts  of  the  Inquisition,  it  is  manifest  that  almost 
every  shade  of  heterodoxy  was  found  among  these  dissidents, 
till  it  vanished  in  a  simple  protestation  against  the  wealth  and 
tyranny  of  the  clergy.  Those  who  were  absolutely  free  from  any 
taint  of  Manicheism  are  properly  called  Waldenses ;  a  name  per- 
petually confounded  in  later  times  with  that  of  Albigenses,  but 
distinguishing  a  sect  probably  of  separate  origin,  and  at  least 
of  different  tenets.  These,  according  to  the  majority  of  writers, 
took  their  appellation  from  Peter  Waldo,  a  merchant  of  Lyons, 
the  parent,  about  the  year  1160,  of  a  congregation  of  seceders 
from  the  Church,  who  spread  very  rapidly  over  France  and  Ger- 
many.*"   According  to  others,  the  original  Waldenses  were  a 


of  their  meaning  1  Some  denied  the  real- 
ity of  Christ's  body;  others  his  being 
the  Son  of  God;  many  the  resurrection 
of  the  body;  some  even  of  a  future  state. 
They  asserted  in  general  the  Mosaic  law 
to  have  proceeded  from  the  devil,  prov- 
ing this  by  the  crimes  committed  during 
its  dispensation,  and  by  the  words  of  St. 
Paul,  **  the  law  entered  that  sin  might 
abound."  They  rejected  infant  baptism, 
but  were  divided  as  to  the  reason;  some 
saying  that  infants  could  not  sin,  and 
did  not  need  baptism;  others,  that  they 
could  not  be  saved  without  faith,  and 
consequently  that  it  was  useless.  They 
held  sm  after  baptism  to  be  irremissible. 
It  does  not  appear  that  they  rejected 
either    of    the    sacraments.      The^    laid 

freat     stress     upon    the     imposition     of 
ands,  which  seems  to  have  been  their 
distinctive  rite. 

One  circumstance,  which  both  Alanus 
and  Robertus  Monachus  mention,  and 
which  other  authorities  confirm,  is  their 
division  into  two  classes:  the  Perfect  and 
the  Credentes,  or  Consolati.  both  of 
which  appellations  are  used.  The  former 
abstained  from  animal  food,  and  from 
marriage,  and  led  in  every  respect  an 
austere  life.  The  latter  were  a  kind  of 
lav  brethren,  living  in  a  secular  manner. 
This  distinction  is  thoroughly  Manichean. 
and  leaves  no  doubt  as  to  the  origin  ot 
the  Albigenses.  (See  Beausobre,  Hist, 
du  Manich^isme,"  tome  ii,  pp.  7^  and  777>) 
This  candid  writer  represents  the  early 
Manicheans  as  a  harmless  and  austere 
set  of  enthusiasts,  exactly  what  the  Pauli- 
cians and  Albigenses  appear  to  have  been 
in  succeeding  ages.  As  many  calumnies 
were  vented  against  one  as  the  other. 

The  lon^  battle  as  to  the  Manicheism 
of  the  Albigensian  sectaries  has  been  re- 
newed since  the  publication  of  this  work, 
by  Dr.  Maitland  on  one  side,  and  Mr. 
I-aber  and  Dr.  Gilly  on  the  other;  and  it 
IS  not  likely  to  reach  a  termination;  be- 


ing conducted  bjr  one  party  with  far  less 
regard  to  the  weight  of  evidence  than  to 
the  bearing  it  mav  have  on  the  theologi- 
cal hypotheses  ox  the  writers.  I  have 
seen  no  reason  for  altering  what  is  said 
in  the  text 

The  chief  strength  of  the  argument 
seems  to  me  to  lie  in  the  independent 
testimonies  as  to  the  Manicheism  of  the 
Paulicians.  in  Petrus  Siculus  and  Pko- 
tius,  on  the  one  hand,  and  as  to  that  of 
the  Languedocian  heretics  in  the  Latin 
writers  of  the  twelfth  and  thirteenth  cen- 
turies on  the  other;  the  connection  of  Uie 
two  sects  through  Bulgaria  being  estab- 
lished by  history,  but  the  latter  class  of 
writers  being  unacquainted  with  the 
former.  It  is  certain  that  the  probability 
of  general  truth  in  these  concurrent  testi- 
monies is  greatly  enhanced  by  their  in- 
dependence. And  it  will  be  found  that 
those  who  deny  any  tinge  of  Manicheism 
in  the  Albigenses  are  equally  confident 
as  to  the  orthodoxy  of  the  Paulicians. 
[1848.] 

■••  The  contemporary  writers  seem  uni- 
formly to  represent  Waldo  as  the  founder 
of  the  Waldenses,  and  I  am  not  aware 
that  they  refer  the  locality  of  that  sect  to 
the  valleys  of  Piedmont,  between  Exiles 
and  Pignerol  (see  Leger's  map),  which 
have  so  long  been  distinguished  as  the 
native  counl^  of  the  Vaudois.  In  the 
acts  of  the  Inquisition  we  find  Waldenses, 
sive  pauperes  de  Lu^duno,  used  as 
equivalent  terms;  and  it  can  hardly  be 
doubted  that  the  poor  men  of  Lyons  were 
the  disciples  of  Waldo.  Alanus^  the  sec- 
ond book  of  whose  treatise  against  here* 
tics  is  an  attack  upon  the  Waldenses,  ex- 
pressly derives  them  from  Waldo.  Petms 
Monachus  does  the  same.  These  seem 
strong  authorities,  as  it  is  not  easy  to 
perceive  what  advantage  they  could  de- 
rive from  misrepresentation.  It  has  been, 
however,  a  position  zealouslv  maintained 
by  some  modem  writers  ox  respectable 
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race  of  uncorrupted  shepherds,  who  in  the  valleys  of  the  Alps 
had  shaken  off,  or  perhaps  never  learned,  the  system  of  super- 
stition on  which  the  Catholic  Church  depended  for  its  ascend- 
ency. I  am  not  certain  whether  their  existence  can  be  distinctly 
traced  beyond  the  preaching  of  Waldo,  but  it  is  well  known 
that  the  proper  seat  of  the  Waldenses  or  Vaudois  has  long  con- 
tinued to  be  in  certain  valleys  of  Piedmont.  These  pious  and 
innocent  sectaries,  of  whom  the  very  monkish  historians  speak 
well,  appear  to  have  nearly  resembled  the  modem  Moravians. 
They  had  ministers  of  their  own  appointment,  and  denied  the 
lawfulness  of  oaths  and  of  capital  punishment.  In  other  respects 
their  opinions  probably  were  not  far  removed  from  those  usually 
called  Protestant.  A  simplicity  of  dress,  and  especially  the  use 
of  wooden  sandals,  was  affected  by  this  people.*** 


name,  that  the  people  of  the  valleys  had 
presenred  a  pare  taith  for  several  ages 
before  the  appearance  of  Waldo.  I 
have  read  what  is  advanced  on  this 
head  by  Leger  ("  Histoire  des  Eglises 
Vaudoises")  and  by  Allix  ("Remarks 
on  the  Ecclesiastical  History  of  the 
Churches  of  Piedmont "),  but  without 
finding  any  sufficient  proof  for  this  sup- 
position, which,  nevertheless,  is  not  to 
be  rejected  as  absolutely  improbable. 
Their  best  argument  is  deduced  from 
an  ancient  poem  called  **  La  Noble 
LoiQon,"  an  original  manuscript  of 
which  is  in  the  public  library  of  Cam- 
bridge, and  another  in  that  of  Geneva, 
lliis  poem  is  alleged  to  bear  date  in 
1 100,  more  than  half  a  centuiv  before  the 
appearance  of  Waldo.  But  the  lines  that 
contain  the  date  are  looselv  expressed, 
and  mav  very  well  suit  with  anv  epoch 
before  the  termination  of  the  twelfth  cen- 
tury: 
**  Ben  ha  mil  et  cent  ans  compli  entier- 

ament, 
Che  fu  scritta  loro  que  sen  al  derier 

temp." 
(*'  Eleven  hundred  years  are  now  gone 

and  past. 
Since  thus  it  was  written:  These  times 

are  the  last'*) 

See  **  Literature  of  Europe  in 
Fifteenth,  Sixteenth,  and  Seven- 
teenth Centuries,"  chap,  i,  |  ^. 
I  have  found,  however,  a  passage  m  a 
late  work,  which  remarkably  illustrates 
the  antiquity  of  Alpine  Protestantism,  if 
we  may  depend  on  the  date  it  assigns  to 
the  quotation.  Mr.  Planta's  *'  History  of 
Switzerland,"  p.  93.  4to  edit,  contains  the 
following  note:  A  curious  passage,  sin- 
ffularly  descriptive  of  the  character  of  the 
Swiss,  has  lately  been  discovered  in  a  man- 
uscript chronicle  of  the  Abbey  of  Corvey, 
which  appears  to  have  been  written  about 
the  beginning  of  the  twelfth  century: 
Religionem  nostram,  et  omnium  Latinae 
ecdesix  Christianorum  fidem,  laici  ex 
Stavia,  Suicii,  et  Bavaria  humiliare 
voluenint;  homines  seducti  ab  antiqua 
progenie  simplidum  hominum,  qui  Alpes 
et  vidniam  habitant,  et  semper  amant  an- 


tiqua. In  Suaviam,  Bavariam  et  Italiam 
borealem  saepe  intrant  illorum  (ex  Suicii) 
mercatores,  qui  biblia  ediscunt  memoriter, 
et  ritus  ecclesis  aversantur,  quos  credunt 
esse  novos.  Nolunt  imagines  venerari, 
reliquias  sanctorum  aversantur,  olera 
comedunt,  rar6  masticantes  camem.  alii 
nunquam.  Appellamus  eos  idcirc6  Mani- 
chaeos.  Horum  quidam  ab  Hun^xi&  ad 
eos  convenerunt,  etc"  It  is  a  pity  that 
the  quotation  has  been  broken  off.  as  it 
might  have  illustrated  the  connection  of 
the  Bulgarians  with  these  sectaries. 

'**The  Waldenses  were  always  consid- 
ered as  much  less  erroneous  in  their 
tenets  than  the  Albigenses,  or  Mani- 
cheans.  Erant  praeterea  alii  hsretici,  says 
Robert  Monachus  in  the  passage  above 

3 noted,  qui  Waldenses  dicebantur,  a  quo- 
am  Wafdio  nomine  LugdunensL  Hi  qui- 
dem  mali  erant,  sed  comparatione  aliorum 
haercticorum  longi  minus  perversi;  in  mnl- 
tis  enim  nobiscum  conveniebant,  in  qui- 
busdam  dissentiebant  The  only  faults  he 
seems  to  impute  to  them  are  the  denial 
of  the  lawfulness  of  oaths  and  capital 
punishment,  and  the  wearing  wooden 
shoes.  By  this  peculiaritv  of  wooden  san- 
dals (sabots)  they  got  tne  name  of  Sab- 
baUti  or  Insabbatati.  (Du  Cange.)  Wil- 
liam du  Puy,  another  historian  of  the 
same  time,  makes  a  similar  distinction. 
Erant  quidam  Ariani,  quidam  Manichaei, 
quidam  etiam  Waldenses  sive  Lugdunen- 
ses,  qui  licet  inter  se  dissidentes,  omnes 
tamen  in  animarum  pemiciem  contra 
fidem    Catholicam    conspirabant;    et    illi 

Suidem  Waldenses  contra  alios  acutissimi 
isputant.  (Du  Chesne,  tome  v,  p.  666.) 
Alanus,  in  his  second  book,  where  he 
treats  of  the  Waldenses.  barges  them 
principally  with  disregarding  the  author- 
ity of  the  CHiurch  anoT  preaching  without 
a  regular  mission.  It  is  evident,  however, 
from  the  acts  of  the  Inquisition,  that  they 
denied  the  existence  of  purgatory;  and 
I  should  suppose  that,  even  at  that  time, 
they  had  thrown  off  most  of  the  popish 
system  of  doctrine,  which  is  so  nearly 
connected  with  clerical  wealth  and  power. 
1  he  difference  made  iti  \!kiei«^  T«&Q(t^%  \k«r 
tween  the  V(fa\dtii&B«ft  1X^4  iSbit  l&WD^^«i»' 
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I  have  already  had  occasion  to  relate  the  severe  persecution 
which  nearly  exterminated  the  Albigenses  of  Lang^edoc  at  the 
close  of  the  twelfth  century,  and  involved  the  Counts  of  Tou- 
louse in  their  ruin.  The  Catharists,  a  fraternity  of  the  same 
Paulician  origin,  more  dispersed  than  the  Albigenses,  had  pre- 
viously sustained  a  similar  trial.  Their  belief  was  certainly  a 
compound  of  strange  errors  with  truth ;  but  it  was  attended  by 
qualities  of  a  far  superior  lustre  to  orthodoxy,  by  a  sincerity,  a 
piety,  and  a  self-devotion  that  almost  purified  the  age  in  which 
they  lived.*^®  It  is  always  important  to  perceive  that  these  high 
moral  excellences  have  no  necessary  connection  with  specula- 
tive truths;  and  upon  this  account  I  have  been  more  disposed 
to  state  explicitly  the  real  Manicheism  of  the  Albigenses,  espe- 
cially as  Protestant  writers,  considering  all  the  enemies  of  Rome 
as  their  friends,  have  been  apt  to  place  the  opinions  of  these 
sectaries  in  a  very  false  light.  In  the  course  of  time,  undoubt- 
edly, the  system  of  their  Paulician  teachers  would  have  yielded, 
if  the  inquisitors  had  admitted  the  experiment,  to  a  more  accu- 
rate study  of  the  Scriptures,  and  to  the  knowledge  which  they 
would  have  imbibed  from  the  Church  itself.  And,  in  fact,  we 
find  that  the  peculiar  tenets  of  Manicheism  died  away  after  the 
middle  of  the  thirteenth  century,  although  a  spirit  of  dissent 
from  the  established  creed  broke  out  in  abundant  instances  dur- 
ing the  two  subsequent  ages. 

We  are  in  general  deprived  of  explicit  testimonies  in  tracing 

are  said  to  have  been  divided  into  two 
parties,  the  austere  and  the  relaxed;  both 
condemning  marriage  for  opposite  rea- 
sons. Alanus,  in  the  book  above  quoted, 
seems  to  have  taken  up  several  vulgar 
prejudices  against  the  Cathari.  He  gives 
an  etymology  of  their  name  k  catto;  quia 
osculantur  posteriora  catti:  in  cujus  spe- 
cie, ut  aiunt,  appareret  iis  Lucifer,  p.  146. 
This  notable  charge  was  brought  after- 
ward against  the  Templars. 

As  to  the  Waldenses,  their  innocence  is 
out  of  all  doubt.  No  book  can  be  written 
in  a  more  edifyinff  manner  than  "  La  Noble 
Loicon,"  of  which  large  extracts  are  given 
bv  Le^er,  in  his  "  Histoire  des  Eglises 
Vaudoises."  Four  lines  are  quotM  by 
Voltaire  ('*  Hist  Universelle,"  c.  69),  as 
a  specimen  of  the  Provencal  language, 
though  they  belong  rather  to  the  patois 
of  the  valleys.  But  as  he  has  not  copied 
them  rightly,  and  as  they  illustrate  the 
subject  of  this  note,  I  shall  repeat  them 
here  from  Leger,  p.  28: 
'*  Que  sel  se  troba  alcun  bon  que  vollia 
amar  Dio  e  tcmer  Teshu  Arist, 

Que    non    vollia    mauaire,    ni   jura,   ni 
mentir, 

Ni    avoutrar,    ni    audre,    ni    penre    de 
Tautruy, 

Ni  venjar  se  de  li  sio  ennemie, 

Illi  dison  quel  es  Vaudes  e  degne  dc 


sects  shows  that  the  imputations  cast 
upon  the  latter  were  not  indiscriminate 
calumnies.  (See  Limborch,  pp.  aoi  and 
asS.) 

The  "  History  of  Languedoc,"  by 
Vaissette  and  Vich,  contains  a  very  good 
account  of  the  sectaries  in  that  country; 
but  I  have  not  immediate  access  to  the 
book.  I  believe  that  proof  will  be  found 
of  the  distinction  between  the  Waldenses 
and  Albigenses  in  tome  iii,  p.  A46.  But  I 
am  satisfied  that  no  one  who  has  looked 
at  the  original  authorities  will  dispute  the 
proposition.  These  Benedictine  histo- 
rians represent  the  Henricians,  an  early 
set  of  reformers,  condemned  by  the  Coun- 
cil of  Lombez,  in  1165,  as  Manichees. 
Mosheim  considers  them  as  of  the  Vau- 
dois  school.  They  appeared  some  time 
before  Waldo. 

*">  The  general  testimony  of  their  ene- 
mies to  the  purity  of  morals  amonj^  the 
Languedocian  and  Lyonese  sectaries  is 
abundantly  sufficient.  One  Regnier,  who 
had  lived  amon^  them,  and  became  after- 
ward an  inquisitor,  does  them  justice 
in  this  respect.  See  Turner's  "  History  of 
England  "  for  several  other  proofs  of  this. 
It  must  be  confessed  that  the  Catharists 
are  not  free  from  the  imputation  of  pro- 
miscuous licentiousness.  But  whether 
this  was  a  mere  calumny,  or  partly 
founded  upon  truth,  I  can  not  determine. 
Their  prototypes,   the  ancient   Gnostics, 
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the  revolutions  of  popular  opinion.  Much  must,  therefore,  be 
left  to  conjecture,  but  I  am  inclined  to  attribute  a  very  extensive 
effect  to  the  preaching  of  these  heretics.  They  appear  in  various 
countries  nearly  during  the  same  period,  in  Spain,  Lombardy, 
Germany,  Flanders,  and  England,  as  well  as  France.  Thirty 
unhappy  persons,  convicted  of  denying  the  sacraments,  are  said 
to  have  perished  at  Oxford  by  cold  and  famine  in  the  reign  of ' 
Henry  II.  In  every  country  the  new  sects  appear  to  have  spread 
chiefly  among  the  lower  people,  which,  while  it  accounts  for  the 
imperfect  notice  of  historians,  indicates  a  more  substantial  in- 
fluence upon  the  moral  condition  of  society  than  the  conversion 
of  a  few  nobles  or  ecclesiastics.*^^ 

But  even  where  men  did  not  absolutely  enlist  under  the  ban- 
ners of  any  new  sect  they  were  stimulated  by  the  temper  of  their 
age  to  a  more  zealous  and  independent  discussion  of  their  re- 
ligious system.  A  curious  illustration  of  this  is  furnished  by 
one  of  the  letters  of  Innocent  III.  He  had  been  informed  by 
the  Bishop  of  Metz,  as  he  states  to  the  clergy  of  the  diocese, 
that  no  small  multitude  of  laymen  and  women,  having  procured 
a  translation  of  the  Gospels,  epistles  of  St.  Paul,  the  Psalter, 
Job,  and  other  books  of  Scripture,  to  be  made  for  them  into 
French,  meet  in  secret  conventicles  to  hear  them  read,  and  preach 

*^  It  would  be  difficult  to  specify  all 
the  dispersed  authorities  which  attest  the 
existence  of  the  sects  derived  from  the 
Waldenses  and  Paulicians  in  the  twelfth, 
thirteenth,  and  fourteenth  centuries.  Be- 
tides Mosheim,  who  has  paid  consider- 
able attention  to  the  subject,  I  would 
mention  some  articles  in  Du  Canse  which 
supply  gleanings:  namely,  Beghardi, 
Bulgari,  Lollardi,  Paterini,  Picardi,  Pifli, 
Populicani. 

Upon  the  subject  of  the  Waldenses  and 
Albigenses    generally,    I    have    borrowed 


have  not  fallen  into  my  way;  and  I  am 
indebted  to  him  for  a  knowledge  of 
Alanus's  treatise,  which  I  have  since  read. 
At  the  same  time  I  must  observe,  that 
Mr.  Turner  has  not  perceived  the  essen- 
tial distinction  between  the  two  leading 
sects. 

The  name  of  Albigenses  does  not  fre- 

auently  occur  after  the  middle  of  the 
kirteenth  century;  but  the  Waldenses, 
or  sects  bearing  that  denomination,  were 
dispersed  over  Europe.  As  a  term  of 
difzerent  reproach  was  derived  from  the 
word  Bulgarian,  so  vauderie,  or  the  pro- 
fession of  the  Vaudois,  was  sometimes  ap- 
plied to  witchcraft.  Thus  in  the  proceed- 
ings of  the  Chambre  Brulante  at  Arras, 
m  1459,  against  persons  accused  of 
sorcery,  their  crime  is  denominated 
vauderie.  The  fullest  account  of  this 
remarkable  story  is  found  in  the  **  Mem- 
oirs" of  Dtt  Olercq,  first  published  in 
the    general    collection    of    "  Historical 
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Memoirs,"  tome  ix,  pp.  S30,  471.  It 
exhibits  a  complete  parallel  to  the 
events  that  happened  in  1682  at  Salem  in 
New  England.  A  few  obscure  persons 
were  accused  of  vauderie,  or  witchcraft 
After  their  condemnation,  which  was 
founded  on  confessions  obtained  by  tor- 
turcj  and  afterward  retracted,  an  epi- 
demical contagion  of  superstitious  dread 
was  diffused  all  around.  Numbers  were 
arrested,  burned  alive  by  order  of  a  tri- 
bunal instituted  for  the  detection  of  thia 
offence,  or  detained  in  prison;  so  that  no 
person  in  Arras  thought  himself  safe.  It 
was  believed  that  many  were  accused  for 
the  sake  of  their  possessions,  which  were  * 
confiscated  to  the  use  of  the  Church.  At 
length  the  Duke  of  Burgundy  interfered, 
and  put  a  stop  to  the  persecutions.  The 
whole  narrative  in  Du  Clercq  is  interest- 
ing, as  a  curious  document  of  the  tyrannv 
of  bigots,  and  of  the  facility  with  which 
it  is  tiutied  to  private  ends. 

To  return  to  the  Waldenses:  the  prin- 
cipal course  of  their  emigration  is  said 
to  have  been  into  Bohemia,  where,  in 
the  fifteenth  century,  the  name  was  borne 
by  one  of  the  seceding  sects.  By  their 
profession  of  faith,  presented  to  Ladislaua 
Posthumus,  it  appears  that  the^  acknowl- 
edged  the  corporal  presence  in  the  eu- 
charist.  but  rejected  j>urg[atory  and  other 
Romish  doctrines.  See  it  in  the  '*  Fas- 
ciculus Rerum  expetendarum  et  fugien- 
darum."  a  collection  of  treatises  illustrate 
ing  the  origin  of  the  Reformation,  origi- 
nally published  at  Cologne  in  15^5,  and 
reprinted  at  London  in  1690. 
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to  each  other,  avoiding  the  company  of  those  who  do  not  join 
in  their  devotion,  and  having  been  reprimanded  for  this  by  some 
of  their  parish  priests,  have  withstood  them,  alleging  reasons 
from  the  Scriptures  why  they  should  not  be  so  forbidden.  Some 
of  them,  too,  deride  the  ignorance  of  their  ministers,  and  main- 
tain that  their  own  books  teach  them  more  than  they  can  learn 
from  the  pulpit,  and  that  they  can  express  it  better.  Although 
the  desire  of  reading  the  Scriptures,  Innocent  proceeds,  is  rather 
praiseworthy  than  reprehensible,  yet  they  are  to  be  blamed  for 
frequenting  secret  assemblies,  for  usurping  the  office  of  preach- 
ing, deriding  their  own  ministers,  and  scorning  the  company 
of  such  as  do  not  concur  in  their  novelties.  He  presses  the 
bishop  and  chapter  to  discover  the  author  of  this  translation, 
which  could  not  have  been  made  without  a  knowledge  of  letters, 
and  what  were  his  intentions,  and  what  degree  of  orthodoxy  and 
respect  for  the  Holy  See  those  who  used  it  possessed.  This 
letter  of  Innocent  III,  however,  considering  the  nature  of  the 
man,  is  sufficiently  temperate  and  conciliatory.  It  seems  not 
to  have  answered  its  end ;  for  in  another  letter  he  complains  that 
some  members  of  this  little  association  continued  refractory  and 
refused  to  obey  either  the  bishop  or  the  Pope.*^* 

In  the  eighth  and  ninth  centuries,  when  the  Vulgate  had 
ceased  to  be  generally  intelligible,  there  is  no  reason  to  suspect 
any  intention  in  the  Church  to  deprive  the  laity  of  the  Scriptures. 
Translations  were  freely  made  into  the  vernacular  languages,  and 
perhaps  read  in  churches,  although  the  acts  of  saints  were  gen- 
erally deemed  more  instructive.  Louis  the  Debonair  is  said  to 
have  caused  a  German  version  of  the  New  Testament  to  be  made. 
Otfrid,  in  the  same  century,  rendered  the  Grospels,  or  rather 
abridged  them,  into  German  verse.  This  work  is  still  extant,  and 
is  in  several  respects  an  object  of  curiosity.*^*  In  the  eleventh 
or  twelfth  century  we  find  translations  of  the  Psalms,  Job,  Kings, 
and  the  Maccabees  into  French.*^*  But  after  the  diffusion  of 
heretical  opinions,  or  what  was  much  the  same  thing,  of  free 
inquiry,  it  became  expedient  to  secure  the  orthodox  faith  from 
lawless  interpretation.  Accordingly,  the  Council  of  Toulouse 
in  1229  prohibited  the  laity  from  possessing  the  Scriptures,  and 
this  precaution  was  frequently  repeated  upon  subsequent  oc- 
casions.*'" 


"•  "  opera  Innocent  III,"  pp.  468,  537. 
A  translation  of  the  Bible  had  been  made 
by  direction  of  Peter  Waldo;  but  wheth- 
er this  used  in  Lorraine  was  the  same 
does  not  appear.  Metz  was  full  of  the 
Vaudois.  as  we  find  by  other  authorities. 

•"Schilteri  Thesaurus  Antiq.  Teutoni- 


corum. 

tT4  •• 


M^m.   de  I'Acad.   des  Inscript./* 
*o°J«  xv»t,  p.  yao, 

"^'The  Anglo*Saxon  versions  are  de> 


serving  of  particular  remark.  It  has  been 
said  that  our  Church  maintained  the 
privilege  of  having  part  off  the  daily  serv- 
ice in  the  mother  tongue.  "  Even  the 
mass  itself,"  says  Lappenberg,  "  was  not 
read  entirely  in  Latin. '^  («*  Hist,  of  Enff- 
j  H'^voJ-  b.P.  aoa.)  Thia.  however,  is 
dented  by  Lingard,  whose  authority  i» 
probably  superior.  (•;  Hist,  of  Ang.-Sax. 
Church,"  I  307.)  But  he  allows  that  the 
Epittle  and  Gospel  were  read  in  English, 
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ie  ecclesiastical  history  of  the  thirteenth  or  fourteenth  cen- 
teems  with  new  sectaries  and  schismatics,  various  in  their 
itions  of  opinion,  but  all  concurring  in  detestation  of  the 
lished  Church.''"  They  endured  severe  persecutions  with 
;enty  and  firmness  which  in  any  cause  ought  to  command 
:t.  But  in  general  we  find  an  extravagant  fanaticism  among 
;  and  I  do  not  know  how  to  look  for  any  amelioration  of 
y  from  the  Franciscan  seceders,  who  quibbled  about  the 
rty  of  things  consumed  by  use,  or  from  the  mystical  vision- 
of  different  appellations,  whose  moral  practice  was  some- 
more  than  equivocal.  Those  who  feel  any  curiosity  about 
subjects,  which  are  by  no  means  unimportant,  as  they  illus- 
the  history  of  the  human  mind,  will  find  them  treated  very 
by  Mosheim.  But  the  original  sources  of  information  are 
Iways  accessible  in  this  country,,  and  the  research  would 
ps  be  more  fatiguing  than  profitable. 

shall,  for  an  opposite  reason,  pass  lightly  over  the  great 
ition  in  religious  opinion  wrought  in  England  by  WidifTe, 
1  will  generally  be  familiar  to  the  reader  from  our  common 
ians.  Nor  am  I  concerned  to  treat  of  theological  inquiries, 
write  a  history  of  the  Church.  Considered  in  its  effects 
manners,  the  sole  point  which  these  pages  have  in  view, 
reaching  of  this  new  sect  certairjy  produced  an  extensive 
nation.  But  their  virtues  were  by  no  means  free  from 
unsocial  qualities,  in  which,  as  well  as  in  their  superior 
utes,  the  Lollards  bear  a  very  close  resemblance  to  the  Puri- 
if  Elizabeth's  reign ;  a  moroseness  that  proscribed  all  cheer- 
lusements,  an  uncharitable  malignity  that  made  no  distinc- 
n  condemning  the  established  clergy,  and  a  narrow  preju- 
hat  applied  the  rules  of  the  Jewish  law  to  modem  institu- 
*^'     Some  of  their  principles  were  far  more  dangerous  to 

TranaUtiniu   into   Ihe    ProTcncil   by   the 

in  the  tweHlh:  leienl  miniTacripti  o1 
them  an  in  ulilcnce,  *nd  one  hu  been 
publifhed  by  Dr.  Gilly.     [1&48.I 

"■The  apptieilion  of  the  viiioDi  of 
the  Apocalypie  to  the  Mtruptkiin  ol 
Rotnc  hu  rominoiilv  been  uid  to  hive 
been  lint  mide  h;  the  Fnnciicui  aeced- 
eri.  But  it  maj  be  traced  higher,  and  !• 
rennrkiblj  pointed  out  bv  Dante: 
"  Di  »oi  pastor  I'lccorie  I  Vangeliata. 
Quando  colei.  ehi  liede  (OTra  l'acque.__ 

■"  Walainghim,  p."^!?  L™*!  "  IjIb 
ol  Pecock,"  p.  6;.  Biihop  Fecock'i  >n- 
><rer  to  the  Lallardi  oI  hi<  rime  conlaina 
paiaagea  well  worthy  ol  Hooker,  both  lor 
weight  ol  matter  and  dignitr  ol  ityle, 
"  1S41.     It  is  in  1  northern  dialect,       getline  forth  the  neceiaitT  and  importance 

the  clone  ol  the  eleventli  cenluiy       philoaophie,"  in  opposition  to  tboM  m 
«rUc*t  date  that  can  be  luignci 
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the  good  order  of  society,  and  can  not  justly  be  ascribed  to  the 
Puritans,  though  they  grew  afterward  out  of  the  same  soil.  Such 
was  the  notion,  which  is  imputed  also  to  the  Albigenses,  that 
civil  magistrates  lose  their  right  to  govern  by  committing  sin, 
or,  as  it  was  quaintly  expressed  in  the  seventeenth  century,  that 
dominion  is  founded  in  grace.  These  extravagances,  however, 
do  not  belong  to  the  learned  and  politic  Wicliffe,  however  they 
might  be  adopted  by  some  of  his  enthusiastic  disciples.*^'  Fos- 
tered by  the  general  ill  will  toward  the  Church,  his  principles 
made  vast  progress  in  England,  and,  unlike  those  of  earlier  sec- 
taries, were  embraced  by  men  of  rank  and  civil  influence.  Not- 
withstanding the  check  they  sustained  by  the  sanguinary  law  of 
Henry  IV,  it  is  highly  probable  that  multitudes  secretly  cherished 
them  down  to  the  era  of  the  Reformation. 

From  England  the  spirit  of  religious  innovation  was  propa- 
gated into  Bohemia;  for  though  John  Huss  was  very  far  from 
embracing  all  the  doctrinal  system  of  Wicliffe,  it  is  manifest 
that  his  zeal  had  been  quickened  by  the  writings  of  that  reform- 
er.*^* Inferior  to  the  Englishman  in  ability,  but  exciting  greater 
attention  by  his  constancy  and  sufferings,  as  well  as  by  the  mem- 
orable war  which  his  ashes  kindled,  the  Bohemian  martyr  was 
even  more  eminently  the  precursor  of  the  Reformation.  But 
still,  regarding  these  dissensions  merely  in  a  temporal  light,  I 
can  not  assign  any  beneficial  effect  to  the  schism  of  the  Hussites, 
at  least  in  its  immediate  results,  and  in  the  country  where  it 
appeared.  Though  some  degree  of  sympathy  with  their  cause 
is  inspired  by  resentment  at  the  ill  faith  of  their  adversaries,  and 
by  the  associations  of  civil  and  religious  liberty,  we  can  not  esti- 
mate the  Taborites  and  other  sectaries  of  that  description  but 
as  ferocious  and  desperate  fanatics.^**  Perhaps  beyond  the  con- 
fines of  Bohemia  more  substantial  good  may  have  been  produced 
by  the  influence  of  its  reformation,  and  a  better  tone  of  morals 
inspired  into  Germany.  But  I  must  again  repeat  that  upon  this 
obscure  and  ambiguous  subject  I  assert  nothing  definitely,  and 

*n  Huss  does  not  appear  to  have  re- 
jected any  of  the  peculiar  tenets  of  pop* 

.*?[y«,^^^'  P*  ^/^>  H«  embraced, 
like  Wicliffe,  the  predestinariaa  system  ot 
Augustine,  without  pausing  at  any  of  those 
inferences,  apparently  deducible  from  it, 
which,  in  the  heads  of  enthusiasts,  may 
produce  such  extensive  mischief.  These 
were  maintained  by  Huss  (id.,  p.  ja8), 
though  not  perhaps  so  crudely  as  by 
Luther.  Evetything  relative  to  the  his- 
tory and  doctrine  of  Huss  and  his  fol- 
lowers will  be  found  in  Lenfant's  three 
works  on  the  Councils  of  Pisa,  Constance, 
and  Basle. 

*«>  Lenfant,  "  Hist  de  la  Guerre  des 
Hussites  et  du  Concile  de  Basle**; 
Schmidt,  "  Hist  des  AUenuuida»"  tome  w. 


This  great  man  fell  afterward  under 
the  displeasure  of  the  Church  for  proposi- 
tions, not  indeed  heretical,  but  repug- 
nant to  her  scheme  of  spiritual  power. 
He  asserted,  indirectly,  the  right  of  private 
judgment,  and  wrote  on  theological  su'v 
lects  in  English,  which  gave  much  offence. 
In  fact,  Pccock  seems  to  have  hoped  that 
his  acute  reasoning  would   convince  the 

eK>ple,  without  requiring  an  implicit  faith, 
ut  he  greatly  misunderstood  the  prnci- 
ple  of  an  infallible  church.  Lewis's 
Life  of  Pecock"  does  justice  to  hi.^  ch-'r- 
acter,  which.  I  need  not  say,  is  unfairly 
represented  by  such  historians  as  Collier, 
and  such  antiquaries  as  Thomas  Heame. 
•"Lewis's  *^Life  of  Wicliffe,"  p.  115; 
Lenfant,  "Hist  du  Concile  de  Con- 
stMnee,**  tome  i,  p.  axj. 
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little  with  confidence.  The  tendencies  of  religious  dissent  in 
the  four  ages  before  the  Reformation  appear  to  have  generally 
conduced  toward  the  moral  improvement  of  mankind ;  and  facts 
of  this  nature  occupy  a  far  greater  space  in  a  philosophical  view 
of  society  during  that  period  than  we  might  at  first  imagine; 
but  every  one  who  is  disposed  to  prosecute  this  inquiry  will  as- 
sign their  character  according  to  the  result  of  his  own  investi- 
gations. 

But  the  best  school  of  moral  discipline  which  the  middle  ap^ 
afforded  was  the  institution  of  chivalry.  There  is  somethmg 
perhaps  to  allow  for  the  partiality  of  modern  writers  upon  this 
interesting  subject;  yet  our  most  sceptical  criticism  must  as^gn 
a  decisive  influence  to  this  great  source  of  human  improvement. 
The  more  deeply  it  is  considered,  the  more  we  shall  become  sen- 
sible of  its  importance. 

There  are,  if  I  may  so  say,  three  powerful  spirits  which  have 
from  time  to  time  moved  over  the  face  of  the  waters,  and  given 
a  predominant  impulse  to  the  moral  sentiments  and  energies 
of  mankind.  These  are  the  spirits  of  liberty,  of  religion,  and 
of  honour.  It  was  the  principal  business  of  chivalry  to  animate 
and  cherish  the  last  of  these  three.  And  whatever  high  mag- 
nanimous energy  the  love  of  liberty  or  religious  zeal  has  ever 
imparted  was  equalled  by  the  exquisite  sense  of  honour  which 
this  institution  preserved. 

It  appears  probable  that  the  custom  of  receiving  arms  at  the 
age  of  manhood  with  some  solemnity  was  of  immemorial  an- 
tiquity among  the  nations  that  overthrew  the  Roman  Empire. 
For  it  is  mentioned  by  Tacitus  to  have  prevailed  among  their 
German  ancestors;  and  his  expressions  might  have  been  used 
with  no  great  variation  to  describe  the  actual  ceremonies  of 
knighthood.^®*  There  was  even  in  that  remote  age  a  sort  of 
public  trial  as  to  the  fitness  of  the  candidate,  which,  though  per- 
haps confined  to  his  bodily  strength  and  activity,  might  be  the 
germ  of  that  refined  investigation  which  was  thought  necessary 
in  the  perfect  stage  of  chivalry.  Proofs,  though  rare  and  inci- 
dental, might  be  adduced  to  show  that  in  the  time  of  Charle- 
magne, and  even  earlier,  the  sons  of  monarchs  at  least  did  not 
assume  manly  arms  without  a  regular  investiture.  And  in  the 
eleventh  century  it  is  evident  that  this  was  a  general  practice.*** 

■■»  William  of  Malmesbury  says  that 
Alfred  conferred  knighthood  on  Athel- 
Stan,  donatum  chlamyde  coccinea,  gem- 
mato  balteo,  ense  Saxonico  cum  vagina 
aurea  (1.  ii,  c.  6).  St.  Palaye  ("  M^moires 
sur  la  Chevalcrie,"  p.  2)  mentions  other 
instances,  which  may  also  be  found  in 
Du  Cange's  "  Glossary,"  v.  Arms,  and  in 
his  226.  dissertation  on  JoinvVUjt, 


*"  Nihil  neque  publicz  neque  privatae 
nj  nisi  armati  agunt.  Sed  arma  sumere 
Bon  ante  cuiquam  moris,  quAm  civitas 
mffectunim  probaverit.  Turn  in  ipso 
eoncilio,  vel  prtncipum  aliquis,  vel  pater, 
vel  propinquus,  scuto  frameaque  juvencm 
prnant;  haec  apud  eos  toga,  hie  primus 
JorentK  honot:  ante  hoc  domOs  pars 
▼identur,  mox  reipublicae.  ("  De  Mori- 
^ot  German.,"  c.  13) 
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This  ceremony,  however,  would  perhaps  of  itself  have  done 
little  toward  forming  that  intrinsic  principle  which  character- 
ized the  genuine  chivalry.  But  in  the  reign  of  Charlemagne  we 
find  a  military  distinction  that  appears,  in  fact  as  well  as  in  name, 
to  have  given  btrth  to  that  institution.  Certain  feudal  tenants, 
and  I  suppose  also  allodial  proprietors,  were  bound  to  serve  on 
horseback,  equipped  with  the  coat  of  mail.  These  were  called 
Caballarii,  from  which  the  word  chevaliers  is  an  obvious  cor- 
ruption.*'* But  he  who  fought  on  horseback,  and  had  been 
invested  with  peculiar  arms  in  a  solemn  manner,  wanted  nothing 
more  to  render  him  a  knight.  Chivalry  therefore  may,  in  a  gen- 
eral sense,  be  referred  to  the  age  of  Charlemagne.  We  may, 
however,  go  further,  and  observe  that  these  distinctive  advan- 
tages above  ordinary  combatants  were  probably  the  sources  of 
that  remarkable  valour  and  that  keen  thirst  for  glory  which 
became  the  essential  attributes  of  a  knightly  character.  For  con- 
fidence in  our  skill  and  strength  is  the  usual  foundation  of  cour- 
age ;  it  is  by  feeling  ourselves  able  to  surmount  common  dangers 
that  we  become  adventurous  enough  to  encounter  those  of  a  more 
extraordinary  nature,  and  to  which  more  glory  is  attached.  The 
reputation  of  superior  personal  prowess,  so  difficult  to  be  at- 
tained in  the  course  of  modern  warfare,  and  so  liable  to  errone- 
ous representations,  was  always  within  the  reach  of  the  stoutest 
knight,  and  was  founded  on  claims  which  could  be  measured  with 
much  accuracy.  Such  is  the  subordination  and  mutual  depend- 
ence in  a  modem  army  that  every  man  must  be  content  to  divide 
his  glory  with  his  comrades,  his  general,  or  his  soldiers.  But 
the  soul  of  chivalry  was  individual  honour,  coveted  in  so  entire 
and  absolute  a  perfection  that  it  must  not  be  shared  with  an  army 
or  a  nation.  Most  of  the  virtues  it  inspired  were  what  we  may 
call  independent,  as  opposed  to  those  which  are  founded  upon 
social  relations.  The  knights-errant  of  romance  perform  their 
best  exploits  from  the  love  of  renown,  or  from  a  sort  of  abstract 
sense  of  justice,  rather  than  from  any  solicitude  to  promote  the 
happiness  of  mankind.  If  these  springs  of  action  are  less  gen- 
erally beneficial,  they  are,  however,  more  connected  with  eleva- 
tion of  character  than  the  systematical  prudence  of  men  accus- 
tomed to  social  life.  This  solitary  and  independent  spirit  of 
chivalry,  dwelling,  as  it  were,  upon  a  rock,  and  disdaining  injus- 
tice or  falsehood  from  a  consciousness  of  internal  dignity,  with- 
out any  calculation  of  their  consequences,  is  not  unlike  what  we 
sometimes  read  of  Arabian  chiefs  or  the  North  American  In- 
dians."*   These  nations,  so  widely  remote  from  each  other,  seem 
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to  partake  of  that  moral  energy  which,  among  European  nations 
far  remote  from  both  of  them,  was  excited  by  the  spirit  of  chiv- 
alry. But  the  most  beautiful  picture  that  was  ever  portrayed 
of  this  character  is  the  Achilles  of  Homer,  the  representative 
of  chivalry  in  its  most  general  form,  with  all  its  sincerity  and 
unyielding  rectitude,  all  its  courtesies  and  munificence.  Calmly 
indifferent  to  the  cause  in  which  he  is  engaged,  and  contemplat- 
ing with  a  serious  and  unshaken  look  the  premature  death  that 
awaits  him,  his  heart  only  beats  for  glory  and  friendship.  To 
this  sublime  character,  bating  that  imaginary  completion  by  which 
the  creations  of  the  poet,  like  those  of  the  sculptor,  transcend 
all  single  works  of  Nature,  there  were  probably  many  parallels 
in  the  ages  of  chivalry ;  especially  before  a  set  education  and  the 
refinements  of  society  had  altered  a  little  the  natural  unadul- 
terated warrior  of  a  ruder  period.  One  illustrious  example  from 
this  earlier  age  is  the  Cid  Ruy  Diaz,  whose  history  has  for- 
tunately been  preserved  much  at  length  in  several  chronicles  of 
ancient  date  and  in  one  valuable  poem ;  and  though  I  will  not 
say  that  the  Spanish  hero  is  altogether  a  counterpart  of  Achilles 
in  gracefulness  and  urbanity,  yet  was  he  inferior  to  none  that 
ever  lived  in  frankness,  honour,  and  magnanimity.*** 

In  the  first  state  of  chivalry  it  was  closely  connected  with 
the  military  service  of  fiefs.  The  Caballarii  in  the  capitularies, 
the  Milites  of  the  eleventh  and  twelfth  centuries,  were  landhold- 
ers who  followed  their  lord  or  sovereign  into  the  field.  A  certain 
value  of  land  was  termed  in  England  a  knight's  fee,  or  in  Nor- 
mandy feudum  loricae,  fief  de  haubert,  from  the  coat  of  mail 
which  it  entitled  and  required  the  tenant  to  wear;  a  military 
tenure  was  said  to  be  by  service  in  chivalry.  To  serve  as  knights, 
mounted  and  equipped,  was  the  common  duty  of  vassals ;  it  im- 
plied no  personal  merit,  it  gave  of  itself  a  claim  to  no  civil  privi- 


farounble  representations  of  the  Indian 
nations.  A  deteriorating  intercourse  with 
Eoropeans,  or  a  race  ot  European  extrac- 
tion, has  tended  to  efface  those  virtues 
which  possibly  were  rather  exaggerated 
by  earlier  writers. 

"Since  this  passage  was  written  I 
have  found  a  parallel  drawn  by  Mr. 
Sharon  Turner,  m  his  valuable  "  History 
of  England."  between  Achilles  and  Rich- 
ard  Cceur  ae  Lion:  the  superior  justness 
of  which  I  readily  acknowledge.  The 
feal  hero  does  not  indeed  excite  so  much 
interest  in  me  as  the  poetical;  but  the 
narks  of  resemblance  are  ver^  striking, 
whether  we  consider  their  passions,  their 
talents,  their  virtues,  their  vices,  or  the 
waste  of  their  heroism. 

The  two  principal  persons  in  the  **  Ili- 
ad," tf  I  may  digress  into  the  observation, 
anpear  to  me  representatives  of  the  heroic 
oaracter  in  its  two  leading  varieties;  of 
^  energv  which  hat  its  sole  principle  of 
•ction  wubtsi  itself,  tad  of  that  which 


borrows  its  impulse  from  external  rela- 
tions; of  the  spirit  of  honour,  in  short, 
and  of  patriotism.  As  every  sentiment 
of  Achilles  is  independent  and  self-sup- 
ported, so  those  of  Hector  all  bear  refer- 
ence to  his  kindred  and  his  country. 
The  ardour  of  the  one  might  have  been 
extinguished  for  want  of  nourishment  in 
Thessaly;  but  that  of  the  other  might, 
we  fancy,  have  never  been  kindled  out 
for  the  dangers  of  Troy.  Peace  could 
have  brought  no  delight  to  the  one  but 
from  the  memory  of  war;  war  had  no 
alleviation  to  the  other  but  from  the 
images  of  peace.  Compare,  for  example, 
the  two  speeches,  beginning  II.  Z,  441, 
and  II.  II,  49;  or  rather  compare  the  two 
characters  throughout  the  Iliad."  So 
wonderfully  were  those  two  great  springs 
of  human  sympathy,  variously  interesting 
according  to  the  diversity  of  our  tempers, 
first  touched  by  that  ancient  patriarch, 
"  i  quo,  ceu  fonte  perenni. 
Vatum  Pienis  ora  rigantur  aquis. 
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leges.  But  this  knight-service  founded  upon  a  feudal  obligation 
is  to  be  carefully  distinguished  from  that  superior  chivalry,  in 
which  all  was  independent  and  voluntary.  The  latter,  in  fact, 
could  hardly  flourish  in  its  full  perfection  till  the  military  service 
of  feudal  tenure  began  to  decline — namely,  in  the  thirteenth  cen- 
tury. The  origin  of  this  personal  chivalry  I  should  incline  to 
refer  to  the  ancient  usage  of  voluntary  commendation,  which 
I  have  mentioned  in  a  former  chapter.  Men  commended  them- 
selves— ^that  is,  did  homage  and  professed  attachment  to  a  prince 
or  lord — generally,  indeed,  for  protection  or  the  hope  of  reward, 
but  sometimes  probably  for  the  sake  of  distinguishing  them- 
selves in  his  quarrels.  When  they  received  pay,  which  must 
have  been  the  usual  case,  they  were  literally  his  soldiers,  or 
stipendiary  troops.  Those  who  could  afford  to  exert  their  valour 
without  recompense  were  like  the  knights  of  whom  we  read 
in  romance,  who  served  a  foreign  master  through  love,  or  thirst 
of  glory,  or  gratitude.  The  extreme  poverty  of  the  lower  nobil- 
ity, arising  from  the  subdivision  of  fiefs,  and  the  politic  gener- 
osity of  rich  lords,  made  this  connection  as  strong  as  that  of 
territorial  dependence.  A  younger  brother,  leaving  the  paternal 
estate,  in  which  he  took  a  slender  share,  might  look  to  wealth 
and  dignity  in  the  service  of  a  powerful  count.  Knighthood, 
which  he  could  not  claim  as  his  legal  right,  became  the  object 
of  his  chief  ambition.  It  raised  him  in  the  scale  of  society, 
equalling  him  in  dress,  in  arms,  and  in  title,  to  the  rich  land- 
holders. As  it  was  due  to  his  merit,  it  did  much  more  than 
equal  him  to  those  who  had  no  pretensions  but  from  wealth, 
and  the  territorial  knights  became  by  degrees  ashamed  of  as- 
suming the  title  till  they  could  challenge  it  by  real  desert. 

This  class  of  noble  and  gallant  cavaliers  serving  commonly 
for  pay,  but  on  the  most  honourable  footing,  became  far  more 
numerous  through  the  crusades;  a  great  epoch  in  the  history 
of  European  society.  In  these  wars,  as  all  feudal  service  was 
out  of  the  question,  it  was  necessary  for  the  richer  barons  to  take 
into  their  pay  as  many  knights  as  they  could  afford  to  main- 
tain ;  speculating,  so  far  as  such  motives  operated,  on  an  influ- 
ence with  the  leaders  of  the  expedition,  and  on  a  share  of  plun- 
der, proportioned  to  the  number  of  their  followers.  During  the 
period  of  the  crusades  we  find  the  institution  of  chivalry  acquire 
its  full  vigour  as  an  order  of  personal  nobility ;  and  its  original 
connection  with  feudal  tenure,  if  not  altogether  effaced,  became 
in  a  great  measure  forgotten  in  the  splendour  and  dignity  of 
the  new  form  which  it  wore. 

The  crusaders,  however,  changed  in  more  than  one  respect 
the  character  of  chivalry.  Before  that  epoch  it  appears  to  have 
had  no  particular  reference  to  religion.     Ingulfus,  indeed,  tells 
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tis  that  the  Anglo-Saxons  preceded  the  ceremony  of  investiture 
by  a  confession  of  their  sins  and  other  pious  rites,  and  they  re- 
ceived the  order  at  the  hands  of  a  priest,  instead  of  a  knight. 
But  this  was  .derided  by  the  Normans  as  eflFeminacy,  and  seems 
to  have  proceeded  from  the  extreme  devotion  of  the  EngHsh 
before  the  conquest.^®*  We  can  hardly  perceive,  indeed,  why 
the  assumption  of  arms  to  be  used  in  butchering  mankind  should 
be  treated  as  a  religious  ceremony.  The  clergy,  to  do  them 
justice,  constantly  opposed  the  private  wars  in  which  the  cour- 
age of  those  ages  wasted  itself,  and  all  bloodshed  was  subject 
in  strictness  to  a  canonical  penance.  But  the  purposes  for  which 
men  bore  arms  in  a  crusade  so  sanctified  their  use  that  chivalry 
acquired  the  character  as  much  of  a  religious  as  a  military  in- 
stitution. For  many  centuries  the  recovery  of  the  Holy  Land 
was  constantly  at  the  heart  of  a  brave  and  superstitious  nobility, 
and  every  knight  was  supposed  at  his  creation  to  pledge  himself, 
as  occasion  should  arise,  to  that  cause.  Meanwhile  the  defence 
of  God's  law  against  infidels  was  his  primary  and  standing  duty. 
A  knight,  whenever  present  at  mass,  held  the  point  of  his  sword 
before  him  while  the  Gospel  was  read,  to  signify  his  readiness 
to  support  it.  Writers  of  the  middle  ages  compare  the  knightly 
to  the  priestly  character  in  an  elaborate  parallel,  and  the  in- 
vestiture of  the  one  was  supposed  analogous  to  the  ordination 
of  the  other.  The  ceremonies  upon  this  occasion  were  almost 
wholly  religious.  The  candidate  passed  nights  in  prayer  among 
priests  in  a  church ;  he  received  the  sacraments ;  he  entered  into 
a  bath,  and  was  clad  with  a  white  robe,  in  allusion  to  the  pre- 
sumed purification  of  his  life;  his  sword  was  solemnly  blessed; 
everything,  in  short,  was  contrived  to  identify  his  new  condition 
with  the  defence  of  religion,  or  at  least  of  the  Church.**^ 

To  this  strong  tincture  of  religion  which  entered  into  the 
composition  of  chivalry  from  the  twelfth  century  was  added 
another  ingredient  equally  distinguishing.  A  great  respect  for 
the  female  sex  had  always  been  a  remarkable  characteristic  of 
the  northern  nations.  The  German  women  were  high-spirited 
and  virtuous;  qualities  which  might  be  causes  or  consequences 
of  the  veneration  with  which  they  were  regarded.  I  am  not 
sure  that  we  could  trace  very  minutely  the  condition  of  women 
for  the  period  between  the  subversion  of  the  Roman  Empire 
and  the  first  crusade ;  but  apparently  man  did  not  grossly  abuse 
his  superiority ;  and  in  point  of  civil  rights,  and  even  as  to  the  in- 

■•  Ingulfus,     in     Gale,     XV     "  Scrip-  tation   on  Joinvillc,   St.    Palaye,   "  M^m. 

tores/*    tome    i,    p.    70.      William    Rufus,  syr   la    Chcvalcrie,"    part   ii.     A    curious 

Inmever,    was    knighted    by    Archbishop  /iginal  illustration  of  this,  as  well  as  of 

Lanfianc,  which  looks  as  if  the  ceremony  ther  chivalrous  principles,  will  be  found 

was  not  absolutely  repugnant  to  the  Nor-  in  "  L'Ordene  de  Chevalene,"  a  long  met- 

Baa  practice.  rical    romance    published    in    Barbazan't 

'**  J>tt  Cange,  v.  Miles,  and  aad  Disser-  **  Fabliaux,"  tome  i,  p.  $9  (edit  t8o8). 
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heritance  of  property,  the  two  sexes  were  placed  perhaps  as  nearly 
on  a  level  as  the  nature  of  such  warlike  societies  would  admit 
There  seems,  however,  to  have  been  more  roughness  in  the  social 
intercourse  between  the  sexes  than  we  find  in  later  periods.  The 
spirit  of  gallantry  which  became  so  animating  a  principle  of 
chivalry  must  be  ascribed  to  the  progressive  refinement  of  soci- 
ety during  the  twelfth  and  two  succeeding  centuries.  In  a  rude 
state  of  manners,  as  among  the  lower  people  in  all  ages,  woman 
has  not  full  scope  to  display  those  fascinating  graces  by  which 
Mature  has  designed  to  counterbalance  the  strength  and  energy 
of  mankind.  Even  where  those  jealous  customs  that  degrade 
alike  the  two  sexes  have  not  prevailed,  her  lot  is  dotnestic  seclu- 
sion ;  nor  is  she  fit  to  share  in  the  boisterous  pastimes  of  drunken 
merriment  to  which  the  intercourse  of  an  unpolished  people  is 
confined.  But  as  a  taste  for  the  more  elegant  enjoyments  of 
wealth  arises,  a  taste  which  it  is  always  her  policy  and  her  de- 
light to  nourish,  she  obtains  an  ascendency  at  first  in  the  lighter 
hour,  and  from  thence  in  the  serious  occupations  of  life.  She 
chases,  or  brings  into  subjection,  the  god  of  wine,  a  victory 
which  might  seem  more  ignoble  were  it  less  difficult,  and  calls 
in  the  aid  of  divinities  more  propitious  to  her  ambition.  The 
love  of  becoming  ornament  is  not  perhaps  to  be  regarded  in 
the  light  of  vanity ;  it  is  rather  an  instinct  which  woman  has  re- 
ceived from  Nature  to  give  effect  to  those  charms  that  are  her 
defence ;  and  when  commerce  began  to  minister  more  effectually 
to  the  wants  of  luxury,  the  rich  furs  of  the  North,  the  gay  silks 
of  Asia,  the  wrought  gold  of  domestic  manufacture,  illumined 
the  halls  of  chivalry,  and  cast,  as  if  by  the  spell  of  enchantment, 
that  ineffable  grace  over  beauty  which  the  choice  and  arrange- 
ment of  dress  are  calculated  to  bestow.  Courtesy  had  always  been 
the  proper  attribute  of  knighthood;  protection  of  the  weak  its 
legitimate  duty ;  but  these  were  heightened  to  a  pitch  of  enthu- 
siasm when  woman  became  their  object.  There  was  little  jeal- 
ousy shown  in  the  treatment  of  that  sex,  at  least  in  France,  the 
fountain  of  chivalry;  they  were  present  at  festivals,  at  tourna- 
ments, and  sat  promiscuously  in  the  halls  of  their  castle.  The 
romance  of  Perceforest  (and  romances  have  always  been  deemed 
good  witnesses  as  to  manners)  tells  of  a  feast  where  eight  hun- 
dred knights  had  each  of  them  a  lady  eating  off  his  plate.***  For 
to  eat  off  the  same  plate  was  a  usual  mark  of  gallantry  or  friend- 
ship. 

Next  therefore,  or  even  equal  to  devotion,  stood  ^llantry 
among  the  principles  of  knighthood.     But  all  companson  be-  ' 

***Y  eut  huit  cens  chevaliers  s^ant  i  troubled   with   a  jealous   hushand,  com- 

table;  et  si  n'y  eust  celui  qui  n'eust  une  plains  that  it  was  a  long   time   since  a 

dame  ou  une  pucelle  i  son  ecuelle.     In  knight    had    eaten    off    her    plate.     (Le 

Launcclot    du    Lac,    a    lady,    who    was  Grand,  tome  i,  p.  24.) 
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tween  the  two  was  saved  by  blending  them  together.  The  love 
of  God  and  the  ladies  was  enjoined  as  a  single  duty.  He  who 
was  faithful  and  true  to  his  mistress  was  held  sure  of  salvation 
in  the  theology  of  castles,  though  not  of  cloisters.*®*  Froissart 
announces  that  he  had  undertaken  a  collection  of  amorous  poetry 
with  the  help  of  God  and  of  love ;  and  Boccaccio  returns  thanks 
to  each  for  their  assistance  in  the  "  Decameron."  The  laws  some- 
times united  in  this  general  homage  to  the  fair.  "  We  will," 
says  James  II  of  Aragon,  "  that  every  man,  whether  knight  or 
no,  who  shall  be  in  company  with  a  lady,  pass  safe  and  unmo- 
lested, unless  he  be  guilty  of  murder."  *••  Louis  II,  Duke  of 
Bourbon,  instituting  the  order  of  the  Golden  Shield,  enjoins  his 
knights  to  honour  above  all  the  ladies,  and  not  to  permit  any 
one  to  slander  them,  '*  because  from  them  after  God  comes  all 
the  honour  that  men  can  acquire."  *•* 

The  gallantry  of  those  ages,  which  was  very  often  adulter- 
ous, had  certainly  no  right  to  profane  the  name  of  religion ;  but 
its  union  with  valour  was  at  least  more  natural,  and  became  so 
intimate  that  the  same  word  has  served  to  express  both  quali- 
ties. In  the  French  and  English  wars  especially  the  knights  of 
each  country  brought  to  that  serious  conflict  the  spirit  of  ro- 
mantic attachment  which  had  been  cherished  in  the  hours  of 
peace.  They  fought  at  Poitiers  or  Vemeuil  as  they  had  fought 
at  tournaments,  bearing  over  their  armour  scarfs  and  devices 
as  the  livery  of  their  mistresses,  and  asserting  the  paramount 
beauty  of  her  they  served  in  vaunting  challenges  toward  the 
enemy.  Thus  in  the  middle  of  a  keen  skirmish  at  Cherbourg 
the  squadrons  remained  motionless,  while  one  knight  challenged 
»to  a  single  combat  the  most  amorous  of  the  adversaries.  Such 
a  defiance  was  soon  accepted,  and  the  battle  only  recommenced 
when  one  of  the  champions  had  lost  his  life  for  his  love.**'  In 
the  first  campaign  of  Edward's  war  some  young  English  knights 
wore  a  covering  over  one  eye,  vowing,  for  the  sake  of  their  ladies, 
never  to  see  with  both  till  they  should  have  signalized  their 
prowess  in  the  field.***  These  extravagances  of  chivalry  are  so 
common  that  they  form  part  of  its  general  character,  and  prove 
how  far  a  course  of  action  which  depends  upon  the  impulses  of 
sentiment  may  come  to  deviate  from  common  sense. 

It  can  not  be  presumed  that  this  enthusiastic  veneration,  this 
devotedness  in  life  and  death,  were  wasted  upon  ungrateful  na- 
tures.   The  goddesses  of  that  idolatry  knew  too  well  the  value 

"*  he  Grand,  "  Fabliaux,"  tome  iii,  p.  fuerit    homicida.      (De    Marca,    "  Marca 

«|fi;  St.   Palare,  tome  i,  p.  41*     I  quote  Hispanica,"  p.  1416.) 
Sl  Palace's  '*  M^moires  ''  from  the  first  "•»  Le  Grand,  tome  i,  p.  lao:  St  Palaye, 

edition  m  1759*  which  is  not  the  best.  tome  i.  pp.  13,  134,  221;  ''^Fabliaux,*'  *'  Ro- 

"*  Statnimus,  quod  omnis  homo,  sive  mances,     etc.,  passim, 
niles  sive  alius,  qui  iverit  cum   domina  ***  St.  Palaye,  p.  a^.- 

gcneroai,  aalTua  sit  atque  securus,  nisi  *m  FroiMirt,  v>  ^ 
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of  their  worshippers.  There  has  seldom  been  such  adamant 
about  the  female  heart  as  can  resist  the  highest  renown  for 
valour  and  courtesy,  united  with  the  steadiest  fidelity.  "He 
loved,"  says  Froissart  of  Eustace  d'Auberthicourt,  **  and  after- 
ward married  Lady  Isabel,  daughter  of  the  Count  of  Juliers. 
This  lady,  too,  loved  Lord  Eustace  for  the  great  exploits  in 
arms  which  she  heard  told  of  him,  and  she  sent  him  horses  and 
loving  letters,  which  made  the  said  Lord  Eustace  more  bold 
than  before,  and  he  wrought  such  feats  of  chivalry  that  all  in  his 
company  were  gainers."  *•*  It  were  to  be  wished  that  the  sym- 
pathy of  love  and  valour  had  always  been  as  honourable.  But 
the  morals  of  chivalry,  we  can  not  deny,  were  not  pure.  In  the 
amusing  fictions  which  seem  to  have  been  the  only  popular 
reading  of  the  middle  ages,  there  reigns  a  licentious  spirit,  not 
of  that  slighter  kind  which  is  usual  in  such  compositions,  but 
indicating  a  general  dissoluteness  in  the  intercourse  of  the  sexes. 
This  has  often  been  noticed  of  Boccaccio  and  the  early  Italian 
novelists;  but  it  equally  characterized  the  tales  and  romances 
of  France,  whether  metrical  or  in  prose,  and  all  the  poetry  of 
the  Troubadours.'*^*^  The  violation  of  marriage  vows  passes 
in  them  for  an  incontestable  privilege  of  the  brave  and  the  fair; 
and  an  accomplished  knight  seems  to  have  enjoyed  as  undoubted 
prerogatives,  by  general  consent  of  opinion,  as  were  claimed  by 
the  brilliant  courtiers  of  Louis  XV. 

But  neither  that  emulous  valour  which  chivalry  excited,  nor 
the  religion  and  gallantry  which  were  its  animating  principles, 
alloyed  as  the  latter  were  by  the  corruption  of  those  ages,  could 
have  rendered  its  institution  materially  conducive  to  the  moral 
improvement  of  society.  There  were,  however,  excellences  of  a 
very  high  class  which  it  equally  encouraged.  In  the  books  pro- 
fessedly written  to  lay  down  the  duties  of  knighthood,  they 
appear  to  spread  over  the  whole  compass  of  human  obligations. 
But  these,  like  other  books  of  morality,  strain  their  schemes  of 
perfection  far  beyond  the  actual  practice  of  mankind.  A  juster 
estimate  of  chivalrous  manners  is  to  be  deduced  from  romances. 
Yet  in  these,  as  in  all  similar  fictions,  there  must  be  a  few  ideal 
touches  beyond  the  simple  truth  of  character;  and  the  picture 
can  only  be  interesting  when  it  ceases  to  present  images  of  medi- 
ocrity or  striking  imperfection.  But  they  referred  their  models 
of  fictitious  heroism  to  the  existing  standard  of  moral  approba- 
tion ;  a  rule  which,  if  it  generally  falls  short  of  what  reason  and 
religion  prescribe,  is  always  beyond  the  average  tenor  of  human 
conduct.     From  these  and  from  history  itself  we  may  infer  the 

***  St.  Palaye,  p.  268,  Millot,  "  Hist,  des  Troubadours."  passim; 

■••  The  romances  will  speak  for  them-  and     from     Sismondi,     "  Littfrature    du 

selves;    and    the    character    of   the    Vro-  Midi,"  tome  i,  p.   179,  etc.     See  too  St 

venial   morality   may   be   collected  from  Palaye,  tome  U,  pp.  6a  and  6B. 
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:endency  of  chivalry  to  elevate  and  purify  the  moral  feelings, 
rhree  virtues  may  particularly  be  noticed  as  essential  in  the  esti- 
mation of  mankind  to  the  character  of  a  knight — ^loyalty,  cour- 
tesy, and  munificence. 

The  first  of  these  in  its  original  sense  may  be  defined,  fidelity 
to  engagements ;  whether  actual  promises,  or  such  tacit  obliga- 
tions as  bound  a  vassal  to  his  lord  and  a  subject  to  his  prince. 
It  was  applied  also,  and  in  the  utmost  strictness,  to  the  fidelity 
of  a  lover  toward  the  lady  he  served.  Breach  of  faith,  and  espe- 
cially of  an  express  promise,  was  held  a  disgrace  that  no  valour 
could  redeem.  False,  perjured,  disloyal,  recreant,  were  the  epi- 
thets which  he  must  be  compelled  to  endure  who  had  swerved 
from  a  plighted  engagement  even  toward  an  enemy.  This  is  one 
of  the  most  striking  changes  produced  by  chivalry.  Treachery, 
the  usual  vice  of  savage  as  well  as  corrupt  nations,  became  infa- 
mous during  the  vigour  of  that  discipline.  As  personal  rather  than 
national  feelings  actuated  its  heroes,  they  never  felt  that  hatred, 
nuch  less  that  fear  of  their  enemies,  which  blind  men  to  the  hein- 
)usness  of  ill  faith.  In  the  wars  of  Edward  III,  originating  in 
10  real  animosity,  the  spirit  of  honourable  as  well  as  courteous 
)ehaviour  toward  the  foe  seems  to  have  arrived  at  its  highest 
K>int.  Though  avarice  may  have  been  the  primary  motive  of  ran- 
oming  prisoners  instead  of  putting  them  to  death,  their  permis- 
ion  to  return  home  on  the  word  of  honour  in  order  to  procure 
he  stipulated  sum — ^an  indulgence  never  refused — could  only  be 
ounded  on  experienced  confidence  in  the  principles  of  chivalry .*•• 

A  knight  was  unfit  to  remain  a  member  of  the  order  if  he 
violated  his  faith;  he  was  ill  acquainted  with  its  duties  if  he 
)roved  wanting  in  courtesy.  This  word  expressed  the  most 
lighly  refined  good  breeding,  founded  less  upon  a  knowledge 
)f  ceremonious  politeness,  though  this  was  not  to  be  omitted, 
:han  on  the  spontaneous  modesty,  self-denial,  and  respect  for 
>thers  which  ought  to  spring  from  his  heart.  Besides  the  grace 
ivhich  this  beautiful  virtue  threw  over  the  habits  of  social  life, 
it  softened  down  the  natural  roughness  of  war,  and  gradually 
introduced  that  indulgent  treatment  of  prisoners  which  was 
almost  unknown  to  antiquity.  Instances  of  this  kind  are  con- 
tinual in  the  later  period  of  the  middle  ages.  An  Italian  writer 
blames  the  soldier  who  wounded  Eccelin,  the  famous  tyrant  of 
Padua,  after  he  was  taken.  "  He  deserved,"  says  he,  "  no  praise, 
but  rather  the  greatest  infamy  for  his  baseness;  since  it  is  as 
vile  an  act  to  wound  a  prisoner,  whether  noble  or  otherwise,  as 
to  strike  a  dead  body."  *•'     Considering  the  crimes  of  Eccelin, 

"*  St  Palaye.  part  ii.  vel  ignobilem  oflFendere,  Tel  ferire,  qtiim 

"^Non    latidem    meruit,    scd    summae  crladio  caedere  cadaver.     (Rolandinus,  in 

potins    opprobrium    vilitatis;    nam    idem  Script  Rer.  Ital.,"  tome  riii,  p.  351. 

bdntta   eat   putandum    captum    nobilem 
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this  sentiment  is  a  remarkable  proof  of  generosity.  The  be 
haviour  of  Edward  III  to  Eustace  de  Ribaumont,  after  the  cap- 
ture of  Calais,  and  that,  still  more  exquisitely  beautiful,  of  the 
Black  Prince  to  his  royal  prisoner  at  Poitiers,  are  such  eminent 
instances  of  chivalrous  virtue  that  I  omit  to  repeat  them  onl) 
because  they  are  so  well  known.  Those  great  princes,  too,  might 
be  imagined  to  have  soared  far  above  the  ordinary  track  oi 
mankind.  But,  in  truth,  the  knights  who  surrounded  them  anc 
imitated  their  excellences  were  only  inferior  in  opportunities  ol 
displaying  the  same  virtue.  After  the  battle  of  Poitiers,  "  the 
English  and  Gascon  knights,"  says  Froissart,  "  having  enter- 
tained their  prisoners,  went  home  each  of  them  with  the  knight! 
or  squires  he  had  taken,  whom  he  then  questioned  upon  theii 
honour  what  ransom  they  could  pay  without  inconvenience,  and 
easily  gave  them  credit ;  and  it  was  common  for  men  to  say  that 
they  would  not  straiten  any  knight  or  squire  so  that  he  should 
not  live  well  and  keep  up  his  honour."  "•*  Liberality,  indeed,  anc 
disdain  of  money  might  be  reckoned,  as  I  have  said,  amon^ 
the  essential  virtues  of  chivalry.  All  the  romances  inculcate  the 
duty  of  scattering  their  wealth  with  profusion,  especially  toward 
minstrels,  pilgrims,  and  the  poorer  members  of  their  own  order 
The  last,  who  were  pretty  numerous,  had  a  constant  right  tc 
succour  from  the  opulent ;  the  castle  of  every  lord  who  respected 
the  ties  of  knighthood  was  open  with  more  than  usual  hospital- 
ity to  the  traveller  whose  armour  announced  his  dignity,  thougfc 
it  might  also  conceal  his  poverty.'** 

Valour,  loyalty,  courtesy,  munificence,  formed  collectively  the 
character  of  an  accomplished  knight,  so  far  as  was  displayed 
in  the  ordinary  tenor  of  his  life,  reflecting  these  virtues  as  an 
unsullied  mirror.  Yet  something  more  was  required  for  the 
perfect  idea  of  chivalry,  and  enjoined  by  its  principles ;  an  active 
sense  of  justice,  an  ardent  indignation  against  wrong,  a  deter- 
mination of  courage  to  its  best  end,  the  prevention  or  redress 
of  injury.  It  grew  up  as  a  salutary  antidote  in  the  midst  ol 
poisons,  while  scarce  any  law  but  that  of  the  strongest  obtained 
regard,  and  the  rights  of  territorial  property,  which  are  only 
rights  as  they  conduce  to  general  good,  became  the  means  of 
general  oppression.  The  real  condition  of  society,  it  has  some- 
times been  thought,  might  suggest  stories  of  knight-errantry, 
which  were  wrought  up  into  the  popular  romances  of  the  mid- 


■*•  Froissart,  1.  i,  c.  i6i.  He  remarks 
in  another  place  that  all  English  and 
French  gentlemen  treat  their  prisoners 
well;  not  so  the  Germans,  who  put  them 
in  fetters,  in  order  to  extort  more  money 

"T^St.  Palaye.  part  iv,  pp.  312,  367,  etc. 
Grand,  "  Fabliaux,*'  tome  1,  pp.  11s,  167. 
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the  romance  of  Perceforest,  speaking,  ci 
course,  in  an  imaginary  history),  tiist 
noblemen  and  ladies  placed  a  hdmet  oa 
the  highest  point  of  their  castles,  as  • 
sign  that  all  persons  of  such  rank  trsf 
elling  that  road  might  boldly  enter  their 
houses  like  their  own.  (St.  Palaye,  9- 
367.) 
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die  ages.  A  baron,  abusing  the  advantage  of  an  inaccessible 
castle  in  the  fastnesses  of  the  Black  Forest  or  the  Alps,  to  pillage 
the  neighbourhood  and  confine  travellers  in  his  dungeon,  though 
neither  a  giant  nor  a  Saracen,  was  a  monster  not  less  formidable, 
and  could  perhaps  as  little  be  destroyed  without  the  aid  of  disin- 
terested bravery.  Knight-errantry,  indeed,  as  a  profession  can 
not  rationally  be  conceived  to  have  had  any  existence  beyond 
the  precincts  of  romance.  Yet  there  seems  no  improbability 
in  supposing  that  a  knight,  journeying  through  uncivilized  re- 
gions in  his  way  to  the  Holy  Land  or  to  the  court  of  a  foreign 
sovereign,  might  find  himself  engaged  in  adventures  not  very 
dissimilar  to  those  which  are  the  theme  of  romance.  We  can 
not,  indeed,  expect  to  find  any  historical  evidence  of  such 
incidents. 

The  characteristic  virtues  of  chivalry  bear  so  much  resem- 
blance to  those  which  Eastern  writers  of  the  same  period  extol 
that  I  am  a  little  disposed  to  suspect  Europe  of  having  derived 
some  improvement  from  imitation  of  Asia.  Though  the  cru- 
sades began  in  abhorrence  of  infidels,  this  sentiment  wore  off 
in  some  degree  before  their  cessation ;  and  the  regular  intercourse 
of  commerce,  sometimes  of  alliance,  between  the  Christians  of 
Palestine  and  the  Saracens,  must  have  removed  part  of  the  preju- 
dice, while  experience  of  their  enemy's  courage  and  generosity 
in  war  would  with  those  gallant  knights  serve  to  lighten  the 
remainder.  The  romancers  expatiate  with  pleasure  on  the  merits 
of  Saladin,  who  actually  received  the  honour  of  knighthood 
from  Hugh  of  Tabaria,  his  prisoner.  An  ancient  poem,  entitled 
the  "  Order  of  Chivalry,"  is  founded  upon  this  story,  and  con- 
tains a  circumstantial  account  of  the  ceremonies,  as  well  as  duties, 
which  the  institution  required.**®  One  or  two  other  instances 
of  a  similar  kind  bear  witness  to  the  veneration  in  which  the  name 
of  knight  was  held  among  the  Eastern  nations.  And  certainly 
the  Mohammedan  chieftains  were  for  the  most  part  abundantly 
qualified  to  fulfil  the  duties  of  European  chivalry.  Their  manners 
had  been  polished  and  courteous,  while  the  Western  kingdoms 
were  comparatively  barbarous. 

The  principles  of  chivalry  were  not,  I  think,  naturally  pro- 
ductive of  many  evils.  For  it  is  unjust  to  class  those  acts  of 
oppression  or  disorder  among  the  abuses  of  knighthood,  which 
were  committed  in  spite  of  it%  regulations,  and  were  only  pre- 
vented by  them  from  becoming  more  extensive.  The  license  of 
times  so  imperfectly  civilized  could  not  be  expected  to  yield  to 
Histitutions,  which,  like  those  of  religion,  fell  prodigiously  short 
Jn  their  practical  result  of  the  reformation  which  they  were  de- 
igned to  work.     Man's  guilt  and  frailty  have  never  admitted 

—  "  FablUux  de  Barb«Mn,"  tome  U 
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more  than  a  partial  corrective.  But  some  bad  consequences  i 
be  more  fairly  ascribed  to  the  very  nature  of  chivalry.  I  fa 
already  mentioned  the  dissoluteness  which  almost  unavoids 
resulted  from  the  prevailing  tone  of  gallantry.  And  yet 
sometimes  find  in  the  writings  of  those  times  a  spirit  of  pure 
exaggerated  sentiment ;  and  the  most  fanciful  refinements  of  { 
sion  are  mingled  by  the  same  poets  with  the  coarsest  immo 
ity.  An  undue  thirst  for  military  renown  was  another  fault  t 
chivalry  must  have  nourished ;  and  the  love  of  war,  sufficiei 
pernicious  in  any  shape,  was  more  founded,  as  I  have  obsen 
on  personal  feelings  of  honour,  and  less  on  public  spirit,  thai 
the  citizens  of  free  states.  A  third  reproach  may  be  made 
the  character  of  knighthood,  that  it  widened  the  separation 
tween  the  different  classes  of  society,  and  confirmed  that  a 
tocratical  spirit  of  high  birth,  by  which  the  large  mass  of  m 
kind  were  kept  in  unjust  degradation.  Compare  the  genera 
of  Edward  III  toward  Eustace  de  Ribaumont  at  the  siege 
Calais  with  the  harshness  of  his  conduct  toward  the  citizi 
This  may  be  illustrated  by  a  story  from  Joinville,  who  was  h 
self  imbued  with  the  full  spirit  of  chivalry,  and  felt  like  the  t 
and  bravest  of  his  age.  He  is  speaking  of  Henry,  Count 
Champagne,  who  acquired,  says  he,  very  deservedly,  the  s 
name  of  Liberal,  and  adduces  the  following  proof  of  it :  A  p 
knight  implored  of  him  on  his  knees  one  day  as  much  mo: 
as  would  serve  to  marry  his  two  daughters.  One  Arthault 
Nogent,  a  rich  burgess,  willing  to  rid  the  count  of  this  imp 
tunity,  but  rather  awkward,  we  must  own,  in  the  turn  of 
argument,  said  to  the  petitioner,  "  My  lord  has  already  gi' 
away  so  much  that  he  has  nothing  left."  "  Sir  Villain,"  repl 
Henry,  turning  round  to  him,  "  you  do  not  speak  truth  in  s 
ing  that  I  have  nothing  left  to  give,  when  I  have  got  youn 
Here,  Sir  Knight,  I  give  you  this  man  and  warrant  your  p 
session  of  him."  Then,  says  Joinville,  the  poor  knight  was 
at  all  confounded,  but  seized  hold  of  the  burgess  fast  by 
collar,  and  told  him  he  should  not  go  till  he  had  ransomed  h 
self.  And  in  the  end  he  was  forced  to  pay  a  ransom  of  : 
hundred  pounds.  The  simple-minded  writer  who  brings  1 
evidence  of  the  Count  of  Champagne's  liberality  is  not  at 
struck  with  the  facility  of  a  virtue  that  is  exercised  at  the  c 
of  others.'®* 

There  is  perhaps  enough  in  the  nature  of  this  institution  j 
its  congeniality  to  the  habits  of  a  warlike  generation  to  acco 
for  the  respect  in  which  it  was  held  throughout  Europe.  ] 
several  collateral  circumstances  served  to  invigorate  its  spi 
Besides  the  powerful  efficacy  with  which  the  poetry  and  roma 

***  JoinTille  in  *'  CoUection  des  M^moires,"  tome  i,  p.  43. 
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of  the  middle  ages  stimulated  those  susceptible  minds  which  were 
alive  to  no  other  literature,  we  may  enumerate  four  distinct 
causes  tending  to  the  promotion  of  chivalry. 

The  first  of  these  was  the  regular  scheme  of  education,  ac- 
cording to  which  the  sons  of  gentlemen  from  the  age  of  seven 
years  were  brought  up  in  the  castles  of  superior  lords,  where 
they  at  once  learned  the  whole  discipline  of  their  future  profes- 
sion, and  imbibed  its  emulous  and  enthusiastic  spirit.  This  was 
an  inestimable  advantage  to  the  poorer  nobility,  who  could  hardly 
otherwise  have  given  their  children  the  accomplishments  of  their 
station.  From  seven  to  fourteen  these  boys  were  called  pages 
or  varlets;  at  fourteen  they  bore  the  name  of  esquire.  They 
were  instructed  in  the  management  of  arms,  in  the  art  of  horse- 
manship, in  exercise  of  strength  and  activity.  They  became 
accustomed  to  obedience  and  courteous  demeanour,  serving 
their  lord  or  lady  in  offices  which  had  not  yet  become  deroga- 
tory to  honourable  birth,  and  striving  to  please  visitors,  and 
especially  ladies,  at  the  ball  or  banquet.  Thus  placed  in  the 
centre  of  all  that  could  awaken  their  imaginations,  the  creed 
of  chivalrous  gallantry,  superstition,  or  honour  must  have  made 
mdelible  impressions.  Panting  for  the  glory  which  neither  their 
strength  nor  the  established  rules  permitted  them  to  anticipate, 
the  young  scions  of  chivalry  attended  their  masters  to  the  tourna- 
ment, and  even  to  the  battle,  and  riveted  with  a  sigh  the  armour 
they  were  forbidden  to  wear.'** 

It  was  the  constant  policy  of  sovereigns  to  encourage  this 
institution,  which  furnished  them  with  faithful  supports,  and 
counteracted  the  independent  spirit  of  feudal  tenure.  Hence  they 
displayed  a  lavish  magnificence  in  festivals  and  tournaments, 
which  may  be  reckoned  a  second  means  of  keeping  up  the  tone 
of  chivalrous  feeling.  The  Kings  of  France  and  England  held 
solemn  or  plenary  courts  at  the  great  festivals,  or  at  other  times, 
where  the  name  of  knight  was  always  a  title  to  admittance ;  and 
the  mask  of  chivalry,  if  I  may  use  the  expression,  was  acted  in 
pageants  and  ceremonies  fantastical  enough  in  our  apprehension, 
but  well  calculated  for  those  heated  understandings.  Here  the 
peacock  and  the  pheasant,  birds  of  high  fame  and  romance,  re- 
ceived the  homage  of  all  true  knights.'®'  The  most  singular 
festival  of  this  kind  was  that  celebrated  by  Philip;  Duke  of  Bur- 
gundy, in  1453.  In  the  midst  of  the  banquet  a  pageant  was  in- 
troduced, representing  the  calamitous  state  of  religion  in  con- 
sequence of  the  recent  capture  of  Constantinople.  This  was  fol- 
lowed by  the  appearance  of  a  pheasant,  which  was  laid  before 
the  duke,  and  to  which  the  knights  present  addressed  their  vows 

»•  St.  Palaye,  part  i.  loinyille.    St.  Palftye,  tome  i«  w>  %1«  v3^. 

M  Dq    Cange,    jme    Dissertation    sur       Le  Grand,  tome  V,  v-  H* 
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to  undertake  a  crusade,  in  the  following  very  characteristic  pre- 
amble :  "  I  swear  before  God  my  Creator  in  the  first  place,  and 
the  glorious  Virgin,  his  mother,  and  next  before  the  ladies  and 
the  pheasant."  '^^  Tournaments  were  a  still  more  powerful  in- 
centive to  emulation.  These  may  be  considered  to  have  arisen 
about  the  middle  of  the  eleventh  century;  for  though  every 
martial  people  have  found  diversion  in  representing  the  image 
of  war,  yet  the  name  of  tournaments,  and  the  laws  that  reg^ated 
them,  can  not  be  traced  any  higher.*®*  Every  scenic  performance 
of  modem  times  must  be  tame  in  comparison  of  these  animating 
combats.  At  a  tournament  the  space  inclosed  within  the  lists 
was  surrounded  by  sovereign  princes  and  their  noblest  barons, 
by  knights  of  established  renown,  and  all  that  rank  and  beauty 
had  most  distinguished  among  the  fair.  Covered  with  steel,  and 
known  only  by  their  emblazoned  shield  or  by  the  favours  of 
their  mistresses,  a  still  prouder  bearing,  the  combatants  rushed 
forward  to  a  strife  without  enmity,  but  not  without  danger. 
Though  their  weapons  were  pointless,  and  sometimes  only  of 
wood,  though  they  were  bound  by  the  laws  of  tournament  to 
strike  only  upon  the  strong  armour  of  the  trunk,  or,  as  it  was 
called,  between  the  four  limbs,  those  impetuous  conflicts  often 
terminated  in  wounds  and  death.  The  Church  uttered  her  ex- 
communications in  vain  against  so  wanton  an  exposure  to  peril ; 
but  it  was  more  easy  for  her  to  excite  than  to  restrain  that  mar- 
tial enthusiasm.  Victory  in  a  tournament  was  little  less  glorious, 
and  perhaps  at  the  moment  more  exquisitely  felt,  than  in  the 
field,  since  no  battle  could  assemble  such  witnesses  of  valour. 
"  Honour  to  the  sons  of  the  brave ! "  resounded  amid  the  din  of 
martial  music  from  the  lips  of  the  minstrels,  as  the  conqueror 
advanced  to  receive  the  prize  from  his  queen  or  his  mistress, 
while  the  surrounding  multitude  acknowledged  in  his  prowess  of 
that  day  an  augury  of  triumphs  that  might  in  more  serious  con- 
tests be  blended  with  those  of  his  country.*®* 

Both  honorary  and  substantial  privilege*  belonged  to  the 
condition  of  knighthood,  and  had,  of  course,  a  material  tendency 
to  preserve  its  credit.  A  knight  was  distinguished  abroad  by 
his  crested  helmet,  his  weighty  armour,  whether  of  mail  or  plate, 
bearing  his  heraldic  coat,  by  his  gilded  spurs,  his  horse  barded 
with  iron,  or  clothed  in  housing  of  gold;  at  home,  by  richer 
silks  and  more  costly  furs  than  were  permitted  to  squires,  and 
by  the  appropriated  colour  of  scarlet.     He  was  addressed  by 

*^  St.  PaUye,  tome  i,  p.  191.  to  Du  Cange,  is  on  no  authority,     (^e 

•••  Godfrey     dc     Preuiily,     a     French  Dissertation  sur  Joinvillc.) 
knight,  is  said  by  several   contemporary  *m  St.   Palaye,  part  ii  and  part  iii,  SQ 

writers    to    have    invented    tournaments;  commencement     Du    Cange,    Dissert  6 

which  must  of  course  be  understood  in  a  and  7:   and   *'  Glossary/'   v.   Tomeamen- 

limited  sense.   The  Germans  ascribe  them  tum.      Le    Grand,    '*  Fabliaux,"    tome  if 

to  Henry  the  Fowler;  but  this,  according  p.  184. 
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titles  of  more  respect.'®^  Many  civil  officers,  by  rule  or  usage, 
were  confined  to  his  order.  But  perhaps  its  chief  privilege  was 
to  form  one  distinct  class  of  nobility  extending  itself  throughout 
a  great  part  of  Europe,  and  almost  independent,  as  to  its  rights 
and  dignities,  of  any  particular  sovereign.  Whoever  had  been 
legitimately  dubbed  a  knight  in  one  country  became,  as  it  were, 
a  citizen  of  universal  chivalry,  and  might  assume  most  of  its 
privileges  in  any  other.  Nor  did  he  require  the  act  of  a  sover- 
eign to  be  thus  distinguished.  It  was  a  fundamental  principle 
that  any  knight  might  confer  the  order ;  responsible  only  in  his 
own  reputation  if  he  used  lightly  so  high  a  prerogative.  But 
as  all  the  distinctions  of  rank  might  have  been  confounded,  if 
this  right  had  been  without  limit,  it  was  an  equally  fundamental 
rale  that  it  could  only  be  exercised  in  favour  of  gentlemen.*** 

The  privileges  annexed  to  chivalry  were  of  peculiar  advan- 
tage to  the  vavassors,  or  inferior  gentry,  as  they  tended  to  coun- 
terbalance the  influence  which  territorial  wealth  threw  into  the 
scale  of  their  feudal  suzerains.    Knighthood  brought  these  two 


««St.  Piltyc.  part  iv.  Selden's  "Ti- 
tles of  Honour/'  p.  806.  There  was  not. 
however,  so  much  distinction  in  England 
as  in  France. 

•••St.    Palave,   vol.    i,   p.   70,   has   for- 

Eotten   to   malce   this   distmction.     It  is, 
owever,     capable     of     abundant    proof. 
Gantber,  in  his  poem  called  "Ligunnus," 
observes  of  the  Milanese  republic: 
*'Quoslibet  ex  humili  vulgo,  quod  Gallia 
foedum 
Judica^  accingi  gladio  concedit  eques- 
tri. 
Otho  of  Frisingen  expresses  the  same  m 
prose.  It  is  said,  in  tne  "  Establishments 
of  St  Louis/'  that  if  any  one  not  being 
1  gentleman    on    the   father's    side    was 
knighted,   the    king   or   baron    in   whose 
territory    he    resides    may    hack    off    his 

Spurs  on  a  dunghill  (c.  130).    The  Count 
e  Nevers,  having  knighted  a  person  who 


hood.  (Daniel,  "  Hist  de  la  Milice  Fran- 
Coise,"  p.  98.)  Fuit  propositum  (says  a 
pass^e  quoted  by  Daniel)  contra  comi- 
tern  Flanariensem,  quod  non  poterat,  nee 
debebat  facere  de  villano  militem,  sine 
auctoritate   regis,   ibid.     Statuimus,   says 

Barnes  I  of  Aragon,  in  1234,  ut  nullus 
:ciat  militem  nisi  filium  militis.  ("  Marca 
Rispanica,"  p.  14^.)  Selden  ("  Titles  of 
Honour/'  p.  59^)  produces  other  evidence 
to  the  same  effect.  And  the  Emperor 
Sigismund  havinfl[  conferred  knighthood, 
daring  his  stay  m  Paris  in  i4i<,  on  a 
person  incompetent  to  receive  it  for  want 
of  nobility,  the  French  were  indignant  at 
his  conduct,  as  an  assumption  of  sover- 
eignty. (Villaret,  tome  xiii,  p.  307.)  We 
are  told,  however,  by  Giannone  (1.  xx,  c 
3),  that  nobilitv  was  not,  in  fact,  required 
ror  receiving  chivalry  at  Naples,  though  it 
Was  in  Frmnce. 


The  privilege  of  every  knight  to  asso- 
ciate qualified  persons  to  the  order  at  his 
pleasure,  lasted  very  long  in  France;  cer- 
tainly down  to  the  English  wars  of 
Charles  VII  (Monstrelet,  part  ii,  folio 
50),  and,  if  I  am  not  misUken,  down  to 
the  time  of  Francis  I.  But  in  England, 
where  the  spirit  of  independence  did  not 
prevail  so  much  among  the  nobility,  it 
soon  ceased.  Selden  mentions  one  re- 
markable instance  in  a  writ  of  the  twenty- 
ninth  of  Henry  III,  summoning  tenants 
in  capite  to  come  and  receive  knighthood 
from  the  king,  ad  recipiendum  a  nobis 
arma  militaria;  and  tenants  of  mesne 
lords  to  be  knighted  by  whomsoever  they 
pleased,  ad  recipiendum  arma  de  quibus- 
cunque  voluerint  ("  Titles  of  Honour," 
p.  792.)  But  soon  after  this  time,  it  be- 
came an  established  principle  of  our 
law  that  no  subject  can  confer  knight- 
hood except  by  the  king's  authority. 
Thus  Edward  III  grants  to  a  burgess  of 
Lyndia  in  Guienne  (I  know  not  what 
place  this  is)  the  privilege  of  receiving 
that  rank  at  the  hands  of  any  kni|fht, 
his  want  of  noble  birth  notwithstanding. 
(Rymer,  tome  v,  p.  623.)  It  seems,  how- 
ever, that  a  different  law  obtained  in 
some  places.  Twenty-three  of  the  chief 
inhabitants  of  Beaucaire,  partly  knights, 
partly  burgesses,  certified  in  12^  that 
the  immemorial  usage  of  Beaucaire  and 
of  Provence  had  been  for  burgesses  to 
receive  knighthood  at  the  hands  of  noble- 
men without  the  prince's  permission. 
(Vaissette,  **  Hist  de  LanguedoKc,"  tome 
iii,  p.  ^30.)  Burgesses  in  the  great  com- 
mercial towns  were  considered  as  of  a 
superior  class  to  the  roturiers,  and  pos- 
sessed a  kind  of  demi-nobility.  Charles  V 
appears  to  have  conceded  a  similar  indul- 
gence to  the  citizens  of  Paris.  CVillaxt\« 
tome  x,  p.  a4J&.> 
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classes  nearly  to  a  level;  and  it  is  owing  perhaps  in  no  small 
degree  to  this  institution  that  the  lower  nobility  sared  them- 
selves, notwithstanding  their  poverty,  from  being  confounded 
with  the  common  people. 

Lastly,  the  customs  of  chivalry  were  maintained  by  their  con- 
nection with  military  service.  Aittr  armies,  which  we  may  call 
comparatively  regular,  had  superseded  in  a  great  degree  the 
feudal  militia,  princes  were  anxious  to  bid  high  for  the  service 
of  knights,  the  best  equipped  and  bravest  warriors  of  the  time, 
on  whose  prowess  the  fate  of  battles  was  for  a  long  period  justly 
supposed  to  depend.  War  brought  into  relief  the  generous  vir- 
tues of  chivalry,  and  gave  lustre  to  its  distinctive  privileges.  The 
rank  was  sought  with  enthusiastic  emulation  through  heroic 
achievements,  to  which,  rather  than  to  mere  wealth  and  station, 
it  was  considered  to  belong.  In  the  wars  of  France  and  Eng- 
land, by  far  the  most  splendid  period  of  this  institution,  a  pro- 
motion of  knights  followed  every  success,  besides  the  innumer- 
able cases  where  the  same  honour  rewarded  individual  bravery.'** 
It  may  here  be  mentioned  that  an  honorary  distinction  was 
made  between  knights-bannerets  and  bachelors.***  The  former 
were  the  richest  and  best  accompanied.  No  man  could  properly 
be  a  banneret  unless  he  possessed  a  certain  estate,  and  could 
bring  a  certain  number  of  lances  into  the  field.***  His  distin- 
guishing mark  was  the  square  banner,  carried  by  a  squire  at 
the  point  of  his  lance,  while  the  knight-bachelor  had  only  the 
coronet  or  pointed  pendant.  When  a  banneret  was  created,  the 
general  cut  off  this  pendant  to  render  the  banner  square,***  But 
this  distinction,  however  it  elevated  the  banneret,  gave  him  no 
claim  to  military  command,  except  over  his  own  dependents  or 
men  at  arms.  Chandos  was  still  a  knight-bachelor  when  he  led 
part  of  the  Prince  of  Wales's  army  into  Spain.  He  first  raised 
his  banner  at  the  battle  of  Navarette;  and  the  narration  that 
Froissart  gives  of  the  ceremony  will  illustrate  the  manners  of 


**  St  Palaye.  part  iii,  passim. 

"*The  word  bachelor  nas  been  some- 
times derived  from  bas  chevalier;  in  op- 
position  to  banneret  But  this  can  not 
be  right  We  do  not  find  any  authority 
for  the  expression  bas  chevalier,  nor  any 
e<^uivalent  in  Latin,  baccalaureus  cer> 
tamly  not  suggesting  that  sense;  and  it 
is  strange  that  the  corruption  should  ob- 
literate every  trace  of  the  original  term. 
Bachelor  is  a  very  old  word,  and  is  used 
in  earlv  French  poetry  for  a  young  man, 
as  bachelette  is  for  a  girl.  So  also  in 
Chaucer: 

"  \y^^9^  Squire, 
A  lover,  and  a  lusty  bachelor." 
"US"  Cange,  Dissertation  gme  sur 
Jotnville.  The  number  of  men  at  arms, 
whom  a  banneret  ought  to  command,  was 
properly  fifty.  But  Olivier  de  la  Marche 
•peaks  of  twenty-five  as  sufficient;  and  it 


appears    that,    in    Uet,    knights-banneret 
often  did  not  bring  so  many. 

»*  Ibid.  Olivier  de  la  Bfarche  C  Col- 
lection des  Mtooires,"  tome  viii,  p.  337) 
gives  a  particular  example  of  uiis;  and 
makes  a  distinction  between  the  bachelor 
created  a  banneret  on  account  of  his 
estate,  and  the  hereditary  banneret,  who 
took  a  public  opportunitv  of  requesting 
the  sovereign  to  unfold  nis  family  bsn- 
ner,  which  ne  had  before  borne  wound 
round  his  lance.  The  first  was  said 
relever  banni^e;  the  second,  entrer  eo 
banniire.  This  difference  is  more  fully 
explained  by  Daniel,  "  Hist,  de  la  Milice 
Fran^oise,"  p.  116.  Chandos's  banner 
was  unfolded,  not  cut,  at  Navarette.  We 
read  sometimes  of  esquire-buinerets— 
that  is,  of  bannerets  by  descent,  not  yet 
knighted. 
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chivalry  and  the  character  of  that  admirable  hero,  the  conqueror 
of  Du  Guesclin  and  pride  of  English  chivalry,  whose  fame  with 
posterity  has  been  a  little  overshadowed  by  his  master's  laurels.**' 
What  seems  more  extraordinary  is,  that  mere  squires  had  fre- 
quently the  command  over  knights.  Proofs  of  this  are  almost 
continual  in  Froissart.  But  the  vast  estimation  in  which  men 
held  the  dignity  of  knighthood  led  them  sometimes  to  defer 
it  for  great  part  of  their  lives,  in  hope  of  signalizing  their  investi- 
ture by  some  eminent  exploit. 

These  appear  to  have  been  the  chief  means  of  nourishing  the 
principles  of  chivalry  among  the  nobility  of  Europe.  But  notwith- 
standing all  encouragement,  it  underwent  the  usual  destiny  of 
human  institutions.  St.  Palaye,  to  whom  we  are  indebted  for  so 
vivid  a  picture  of  ancient  manners,  ascribes  the  decline  of  chivalry 
in  France  to  the  profusion  with  which  the  order  was  lavished 
under  Charles  VI,  to  the  establishment  of  the  companies  of  or- 
donnance  by  Charles  VII,  and  to  the  extension  of  knightly  hon- 
ours to  lawyers,  and  other  men  of  civil  occupation,  by  Francis 
I.*"  But  the  real  principle  of  decay  was  something  different 
from  these  three  subordinate  circumstances,  unless  so  far  as  it 
may  bear  some  relation  to  the  second.  It  was  the  invention 
of  gunpowder  that  eventually  overthrew  chivalry.  From  the 
time  when  the  use  of  fire-arms  became  tolerably  perfect  the 
weapons  of  former  warfare  lost  their  efficacy,  and  physical  force 
was  reduced  to  a  very  subordinate  place  in  the  accomplishments 
of  a  soldier.  The  advantages  of  a  disciplined  infantry  became 
more  sensible;  and  the  lancers,  who  continued  till  almost  the 
end  of  the  sixteenth  century  to  charge  in  a  long  line,  felt  the 
punishment  of  their  presumption  and  indiscipline.  Even  in  the 
wars  of  Edward  III  the  disadvantageous  tactics  of  chivalry  must 
have  been  perceptible;  but  the  military  art  had  not  been  suffi- 
ciently studied  to  overcome  the  prejudices  of  men  eager  for 
individual  distinction.  Tournaments  became  less  frequent,  and, 
after  the  fatal  accident  of  Henry  II,  were  entirely  discontinued 
in  France.  Notwithstanding  the  convulsions  of  the  religious 
wars,  the  sixteenth  century  was  more  tranquil  than  any  that  had 
preceded ;  and  thus  a  large  part  of  the  nobility  passed  their  lives 
in  pacific  habits,  and  if  they  assumed  the  honours  of  chivalry, 
forgot  their  natural  connection  with  military  prowess.  This  is 
far  more  applicable  to  England,  where,  except  from  the  reign 
of  Edward  III  to  that  of  Henry  VI,  chivalry,  as  a  military  insti- 
tution,  seems  not  to  have  found  a  very  congenial  soil.***  To 
these  circumstances,  immediately  affecting  the  military  condition 

***  Froissart,  part  i,  c  341.  ficiently   qualified  in  point  of  estate  to 

'^ "  Mfoi.  sur  la  Cheyalerie,"  part  v.  take  on  tnem  the  honour  of  knighthood 

'*' The   prerogative   exercised    oy    the  was  inconsistent  with  the  true  spirit  of 

Kings  ol  Eaglmnd  of  compelling  men  suf-  chivalry.    This  began,  according  to  Lord 
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of  nations,  we  must  add  the  progress  of  reason  and  literature, 
which  made  ignorance  discreditable  even  in  a  soldier,  and  ex- 
posed the  follies  of  romance  to  a  ridicule  which  they  were  very 
ill  calculated  to  endure. 

The  spirit  of  chivalry  left  behind  it  a  more  valuable  suc- 
cessor. The  character  of  knight  gradually  subsided  in  that  of 
gentleman ;  and  the  one  distinguishes  European  society  in  the 
sixteenth  and  seventeenth  centuries,  as  much  as  the  other  did 
in  the  preceding  ages.  A  jealous  sense  of  honour,  less  romantic, 
but  equally  elevated,  a  ceremonious  gallantry  and  politeness, 
a  strictness  in  devotional  observances,  a  high  pride  of  birth  and 
feeling  of  independence  upon  any  sovereign  for  the  dignity  it 
gave,  a  sympathy  for  martial  honour,  though  more  subdued  by 
civil  habits,  are  the  lineaments  which  prove  an  indisputable  de- 
scent. The  cavaliers  of  Charles  I  were  genuine  successors  of 
Edward's  knights;  and  the  resemblance  is  much  more  striking 
if  we  ascend  to  the  civil  wars  of  the  League.  Time  has  effaced 
much  also  of  this  gentlemanly,  as  it  did  before  of  the  chivalrous 
character.  From  the  latter  part  of  the  seventeenth  century  its 
vigour  and  purity  have  undergone  a  tacit  decay,  and  yielded, 
perhaps  in  every  country,  to  increasing  commercial  wealth,  more 
diffused  instruction,  the  spirit  of  general  liberty  in  some,  and 
of  servile  obsequiousness  in  others,  the  modes  of  life  in  great 
cities,  and  the  levelling  customs  of  social  intercourse.*** 

Bioirs  of  La  Tremouille  (*'  Collect  det 
Mim./' .  tome  xiv,  p.  idp),  we  have  per- 
haps the  earliest  delineation  from  the  life 
of  those  severe  and  stately  virtues  in 
high-born  ladies,  of  which  our  own  coon* 
try  furnished  so  many  examples  in  the 
sixteenth  and  serenteenth  centuries,  and 
which  were  derived  from  the  influence  of 
chivalrous  principles.  And  those  of  Bay- 
ard in  tiie  same  collection  (tomes  xiv  and 
xv)  are  a  beautiful  exhibition  of  the  best 
effects  of  that  discipline. 

It  appears  to  me  that  M.  Guizot,  to 
whose  judgment  I  owe  all  deference,  has 
dwelt  rather  too  much  on  the  feudal 
character  of  chivalry.  ("  Hist,  de  la 
Civilisation  en  France,"  lecon  jISl)  Hence 
he  treats  the  institution  as  in  its  decline 
during  the  fourteenth  century,  when,  if 
we  can  trust  either  Froissart  or  the  ro- 
mancers, it  was  at  its  heisht.  Certainlv, 
if  mere  knighdiood  was  of  right  both  m 
England  and  the  north  of  France,  a  ter- 
ritorial dignity,  which  bore  with  it  no 
actual  presumption  of  merit,  it  was  some- 
times also  conferred  on  a  more  honour 
able  princii>le.  It  was  not  every  knight 
who  possessed  a  fief,  nor  in  practice  aid 
everv  possessor  of  a  fief  receive  knight- 
hood. 

Guizot  justly  remarks,  as  Sismondi  has 
done,  the  disparity  between  the  lives  of 
most  kni^rhts  andf  the  theory  of  chival- 
rous rectitude.  But  the  same  has  been 
seen  in  religion^  and  can  be  no  reproach 
to   either  principle.     Faitout   la   ptnabt 


Littleton,  under  Henry  III.  ("Hist, 
of  Henry  II,**  vol.  ii,  p.  238.)  Independ- 
ently of  this,  several  causes  tended  to 
render  England  less  under  the  influence 
of  chivalrous  principles  than  France  or 
Germany;  sucn  as  her  comparatively 
peaceful  state,  the  smaller  share  she  took 
in  the  crusades,  her  inferiority  in  ro- 
mances of  knight-errantry,  but.  above  all, 
the  democratical  character  of  her  laws 
and  government.  Still,  this  is  only  to  be 
understood  relatively  to  the  two  other 
countries  above  named;  for  chivalry  was 
always  in  high  repute  among  us,  nor  did 
any  nation  produce  more  admirable  spe- 
cimens of  its  excellences. 

I  am  not  minutely  acquainted  with  the 
state  of  chivalry  in  Spain^  where  it  seems 
to  have  flourished  considerably.  Italy, 
except  in  Naples,  and  perhaps  Piedmont, 
displayed  little  of  its  spirit;  which  neither 
suited  the  free  republics  of  the  twelfth 
and  thirteenth  nor  the  jealous  tyrannies 
of  the  following  centuries.  Vet  even  here 
we  find  enouffh  to  furnish  Muratori  with 
materials  for  his  53d  Dissertation. 

"•  The  well-known  "  Memoirs  "  of  St. 
Palaye  are  the  best  repository  of  inter- 
esting and  illustrative  facts  respecting 
chivalry.  Possibly  he  may  have  relied  a 
little  too  much  on  romances,  whose  pic- 
tures will  naturally  be  overcharged. 
Froissart  himself  has  somewhat  of  this 
Partial  tendency,  and  the  manners  of 
chivalrous  times  do  not  make  so  fair  an 
appearance  in   Monstrelet     In   the   Me- 
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ow  time  to  pass  to  a  very  different  subject.  The  third 
er  which  I  classed  the  improvements  of  society  during 
>ur  centuries  of  the  middle  ages  was  that  of  literature. 
1st  apprise  the  reader  not  to  expect  any  general  view 
'  history,  even  in  the  most  abbreviated  manner.  Such 
le  would  not  only  be  necessarily  superficial,  hut  foreign 
of  its  details  to  the  purposes  of  this  chapter,  which, 
g  to  develop  the  circumstances  that  gave  a  new  com- 
o  society,  considers  literature  only  so  far  as  it  exer- 
:neral  and  powerful  influence.  The  private  researches, 
of  a  single  scholar,  unproductive  of  any  material  effect 
neration,  ought  not  to  arrest  us,  nor,  indeed,  would  a 
biographical  notices,  into  which  literary  history  is  apt 
e  very  instructive  to  a  philosophical  inquirer.  But  I 
a  more  decisive  reason  against  taking  a  large  range  of 
istory  into  the  compass  of  this  work,  founded  on  the 
itributions  which  have  been  made  within  the  last  forty 
lat  department,  some  of  them  even  since  the  commence- 
ny  own  labour.*"  These  have  diffused  so  general  an 
nee  with  the  literature  of  the  middle  ages  that  I  must, 
ig  the  subject,  either  compile  secondary  information 
l-known  books,  or  enter  upon  a  vast  field  of  reading, 
-  hope  of  improving  upon  what  has  been  already  said, 

lommei  I'^Uic  et  upirc  loR  thuiUitic  eiiloEut  ol  cblTiIir,  bcciiuc  he 
E  parce  qu'rilc  ne  KOUTcmiit       romance,  ind  been  leii  [wnetntHl  with 


«  thought  br  tauij  Mvcre 
I   have  orenalued   Ihe  effi- 


:  let  ground  for  iritb- 


tiOM  of  right  pre- 

d  th«  (ices  of  Chi 
t  beneficial  teadei 


".*>'. f. 


ble  reading,  and  itill  nore 
ability,  Mr.  Kenelm  Diiby, 
■d  Stone  of  Honour."     The 

courteouinot,  the  raunifi- 
t    all.    the    deeply    rehgioua 

knighthood  and  ili  rever- 
Cburch,  naturally  took  hold 

fancy   n   quick   to   embody 


.    Higby'i  admiration   fot   tli 
character   of   knighthooll;  1 


no^eans  to  bnlliant     [iS^f  / 

philoiophy)  enter  much  *l  large  Into  the 
middle  literature:  thoM  of  H.  Gingaeni 
and  M.  Siimondi,  the  "  Hiitory  of  Eng- 
land," by  Mr.  Shtron  Turner,  and  the 
"  Lilerarr  Hialory  of  the  Middle  Agca," 
by  Mr.  Berioston.  All  of  theie  contain 
more  or  leaa  naeful  Infarmatioti  and  jo- 
diciou*  remarka;  bat  that  of  Cingtwot  U 
atnoog  the  moil  learned  and  important 
workf  of  thia  centnry.  I  have  no  faeail*- 
tion  to  prefer  it.  aa  far  aa  iti  lubieeta 
emend,  to  TiraboichL 

f  A  lubaequent  work  of  my  own,  "  In- 
troduction to  Ihe  Hiatoiy  of  Litera- 
ture   in    the    Fifteenth,    Siitei    - 


le  addi 


'I." 
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or  even  acquiring  credit  for  original  research.  I  shall,  there- 
fore, confine  myself  to  four  points:  the  study  of  civil  law;  the 
institution  of  universities;  the  application  of  modem  languages 
to  literature,  and  especially  to  poetry ;  and  the  revival  of  ancient 
learning. 

The  Roman  law  had  been  nominally  preserved  ever  since  the 
destruction  of  the  empire,  and  a  great  portion  of  the  inhabitants 
of  France  and  Spain,  as  well  as  Italy,  were  governed  by  its  pro- 
visions. But  this  was  a  mere  compilation  from  the  Theodosian 
code,  which  itself  contained  only  the  more  recent  laws  promul- 
gated after  the  establishment  of  Christianity,  with  some  frag- 
ments from  earlier  collections.  It  was  made  by  order  of  Alaric, 
King  of  the  Visigoths  about  the  year  500,  and  it  is  frequently 
confounded  with  the  Theodosian  code  by  writers  of  the  dark 
ages.'^*  The  code  of  Justinian,  reduced  into  system  after  the 
separation  of  the  two  former  countries  from  the  Greek  Em- 
pire, never  obtained  any  authority  in  them,  nor  was  it  received 
in  the  part  of  Italy  subject  to  the  Lombards.  But  that  this 
body  of  laws  was  absolutely  unknown  in  the  West  during 
any  period  seems  to  have  been  too  hastily  supposed.  Some 
of  the  more  eminent  ecclesiastics,  as  Hincmar  and  Ivon  of 
Chartres,  occasionally  refer  to  it,  and  bear  witness  to  the 
regard  which  the  Roman  Church  had  uniformly  paid  to  its 
decisions.'^* 

The  revival  of  the  study  of  jurisprudence,  as  derived  from 
the  laws  of  Justinian,  has  generally  been  ascribed  to  the  discovery 
made  of  a  copy  of  the  Pandects"  at  Amalfi,  in  1135,  when 
that  city  was  taken  by  the  Pisans.  This  fact,  though  not  im- 
probable, seems  not  to  rest  upon  sufficient  evidence.'**  But  its 
truth  is  the  less  material,  as  it  appears  to  be  unequivocally  proved 
that  the  study  of  Justinian's  system  had  recommenced  before 
that  era.  Early  in  the  twelfth  century  a  professor  named  Ime- 
rius  •**  opened  a  school  of  civil  law  at  Bologna,  where  he  com- 
mented, if  not  on  the  "  Pandects,"  yet  on  the  other  books,  the 
"  Institutes  "  and  "  Code,"  which  were  sufficient  to  teach  the  prin- 
ciples and  inspire  the  love  of  that  comprehensive  jurisprudence. 
The  study  of  law,  having  thus  revived,  made  a  surprising  prog- 
ress ;  within  fifty  years  Lombardy  was  full  of  lawyers,  on  whom 
Frederick  Barbarossa  and  Alexander  III,  so  hostile  in  every 
other  respect,  conspired  to  shower  honours  and  privileges.  The 
schools  of  Bologna  were  pre-eminent  throughout  this  century 

"*  Heineccius,  "  Hist.  Juris.  German./'  **^  Imerius  is  sometimes  called  Giiar> 

'  c.  1,  s.  15.  neritis,  sometimes  Wamerius :  tiie  German 

'**  Giannone,  1.   iv,  c.   6,     Selden,   ad  W  is  changed  into  Gtt  by  the   Italians. 

Fletanu  p.  1071.  and    occasionally    omitted,    especially   in 

***  Tiraboschi,   tome  iii.   p.   350.     Gin-  Latinizing,  for  the  sake  of  euphony  or 

guen*.  "  Hist  Litt  dc  ritalie,*'^  tome  i,  purity.  •^      ^ 

p.  155. 
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for  !^;al  learning.  There  seem  also  to  have  been  seminaries  a1 
Modena  and  Mantua ;  nor  was  any  considerable  city  without  dis- 
tinguished civilians.  In  the  next  age  they  became  still  mor< 
numerous,  and  their  professors  more  conspicuous,  and  universi- 
ties arose  at  Naples,  Padua,  and  other  places,  where  the  Romar 
law  was  the  object  of  peculiar  re^rd.*** 

There  is  apparently  great  justice  in  the  opinion  of  Tiraboschi 
that  by  acquiring  internal  freedom  and  the  right  of  determining 
controversies  by  magistrates  of  their  own  election  the  Italian 
cities  were  led  to  require  a  more  extensive  and  accurate  code 
of  written  laws  than  they  had  hitherto  possessed.  These  mu- 
nicipal judges  were  chosen  from  among  the  citizens,  and  the 
succession  to  offices  was  usually  so  rapid  that  almost  every  free- 
man might  expect  in  his  turn  to  partake  in  the  public  govern- 
ment, and  consequently  in  the  administration  of  justice.  The 
latter  had  always,  indeed,  been  exercised  in  the  sight  of  the  people 
b^  the  count  and  his  assessors  under  the  Lombard  and  Carlo- 
vingian  sovereigns;  but  the  laws  were  rude,  the  proceedings 
tumultuary,  and  the  decisions  perverted  by  violence.  The  spirit 
of  liberty  begot  a  stronger  sense  of  right ;  and  right,  it  was  soon 
perceived,  could  only  be  secured  by  a  common  standard.  Magis- 
trates holding  temporary  offices,  and  little  elevated  in  those  sim- 
ple times  above  the  citizens  among  whom  they  were  to  return, 
could  only  satisfy  the  suitors,  and  those  who  surrounded  their 
tribunal,  by  proving  the  conformity  of  their  sentences  to  ac- 
knowledged authorities.  And  the  practice  of  alleging  reasons 
in  giving  judgment  would  of  itself  introduce  some  uniformity 
of  decision  and  some  adherence  to  great  ndes  of  justice  in  the 
most  arbitrary  tribunals;  while,  on  the  other  hand,  those  of  a 
free  country  lose  part  of  their  title  to  respect,  and  of  their  tend- 
ency to  maintain  right,  whenever,  either  in  civil  or  criminal  ques- 
tions, the  mere  sentence  of  a  judge  is  pronounced  without  ex- 
planation of  its  motives. 

The  fame  of  this  renovated  jurisprudence  spread  very  rap- 
idly from  Italy  over  other  parts  of  Europe.  Students  flocked 
from  all  parts  of  Bologna,  and  some  eminent  masters  of  that 
school  repeated  its  lessons  in  distant  countries.  One  of  these, 
Placentinus,  explained  the  ''  Digest  '*  at  Montpellier  before  the 
end  of  the  twelfth  century,  and  the  collection  of  Justinian  soon 
came  to  supersede  the  Theodosian  code  in  the  dominions  of 
Toulouse.*"  Its  study  continued  to  flourish  in  the  universities 
of  both  these  cities ;  and  hence  the  Roman  law,  as  it  is  exhibited 
in  the  system  of  Justinian,  became  the  rule  of  all  tribunals  in  the 
southern  provinces  of  France.    Its  authority  in  Spain  is  equally 

"" TirmboKhi,  tome  it,  p.  38;  tome  ▼.       "Hist,  de  Languedoc,"  tome  ii,  p.  $171 
p.  $$.  tome  tii,  p.  s^;  tome  iw,  p.  loi.' 

»Tif»bo«clii,    torn    T.     VtiHcttv, 
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great,  or  at  least  is  only  disputed  by  that  of  the  canonists;*** 
and  it  forms  the  acknowledged  basis  of  decision  in  all  the  Ger- 
manic tribunals,  sparingly  modified  by  the  ancient  feudal  cus- 
tomaries,  which  the  jurists  of  the  empire  reduce  within  narrow 
bounds.*'*  In  the  northern  parts  of  France,  where  the  legal 
standard  was  sought  in  local  customs,  the  civil  law  met  natur^y 
with  less  regard.  But  the  code  of  St.  Louis  borrows  from  that 
treasury  many  of  its  provisions,  and.it  was  constantly  cited  in 
pleadings  before  the  Parliament  of  Paris,  either  as  obligatory 
by  way  of  authority  or  at  least  as  written  wisdom,  to  which  great 
deference  was  shown.***  Yet  its  study  was  long  prohibited  in 
the  University  of  Paris,  from  a  disposition  of  the  popes  to  estab- 
lish exclusively  their  decretals,  though  the  prohibition  was  si- 
lently disregarded.**^ 

As  early  as  the  reign  of  Stephen,  Vacarius,  a  lawyer  of 
Bologna,  taught  at  Oxford  with  great  success ;  but  the  students 
of  scholastic  theology  opposed  themselves,  from  some  unex- 
plained reason,  to  this  new  jurisprudence,  and  his  lectures  were 
interdicted.***  About  the  time  of  Henry  III  and  Edward  I  the 
civil  law  acquired  some  credit  in  England ;  but  a  system  entirely 
incompatible  with  it  had  established  itself  in  our  courts  of  jus- 
tice, and  the  Roman  jurisprudence  was  not  only  soon  rejected, 
but  became  obnoxious.***  Everywhere,  however,  the  clergy  com- 
bined its  study  with  that  of  their  own  canons ;  it  was  a  maxim 
that  every  canonist  must  be  a  civilian,  and  that  no  one  could 
be  a  good  civilian  unless  he  were  also  a  canonist.  In  all  uni- 
versities degrees  are  granted  in  both  laws  conjointly ;  and  in  all 
courts  of  ecclesiastical  jurisdiction,  the  authority  of  Justinian 
is  cited  when  that  of  Gregory  or  Clement  is  wanting.*** 

I  should  earn  little  gratitude  for  my  obscure  diligence  were 
I  to  dwell  on  the  forgotten  teachers  of  a  science  that  attracts  so 
few.     These  elder  professors  of  Roman  jurisprudence  are  in- 


"*Duck,  "Dc  Usu  Juris  CivUi»,"  L 
ii,  c.  6. 

•*•  Idem,  1.  ii,  a. 

»*•  Idem.,  1.  ii,  c.  5.  ••  30»  3»-  Fleury, 
"  Hist  du  Droit  Fran9oi»j*^  p.  74  (pre- 
fixed to  Argou,  *'  Institutions  au  Droit 
Francois,"  edit.  1787),  says  that  it  was  a 
great  question  among  lawyers,  and  still 
undeciaed  (i.  e.,  in  1674)  whether  the 
Roman  law  was  the  common  law  in  the 
pays  coutumiers,  as  to  those  points 
wherein  their  local  customs  were  silent. 
And,  if  I  understand  Denisart  ("  Diction- 
naire  des  D^isions,"  art.  Droit-^crit),  the 
afiirmative  prevailed.  It  is  plain  at  least 
by  the  "  Causes  Calibres  '^  that  appeal 
was  continually  made  to  the  principles  of 
the  civil  law  in  the  argument  of  Parisian 
advocates. 

•"  Crevier,  **  Histoire  de  1*  University 
de  Pa«is,"  tome  i,  page  316;  tome  ii, 
page  275. 


*'*Johan.  Salisburiensis,  apud  Seldeo 
ad  Fletam,  p.  1082. 

***  Selden,  ubi  supnu  pp.  1095-1104. 
This  passage  is  worthy  of  attention.  Yet, 
notwithstanding  Selden's  authority,  I  am 
not  satisfied  that  he  has  not  extenuated 
the  effect  of  Bracton's  predilection  for 
the  maxims  of  Roman  jurisprudence.  No 
early  lawyer  has  contributed  so  much  to 
form  our  own  system  as  Bracton;  and 
if  his  definitions  and  rules  are  sometimes 
borrowed  from  the  civilians,  as  all  admit, 
our  common  law  may  have  indirectly  re- 
ceived'greater  modification  from  that  in- 
fluence than  its  professors  were  ready  to 
acknowledge,  or  even  than  they  knew. 
A  full  view  of  this  subject  is  stil],  I 
think,  a  desideratum  in  the  history  of 
English  law,  which  it  would  illustrate  in 
a  very  interesting  manner. 

«•  Duck,  ••  Dc  Usu  Jurii  CiTilis,"  L  i, 
C  87. 
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fected,  as  Ave  are  told,  with  the  faults  and  ignorance  of  their  time, 
failing  in  the  exposition  of  ancient  law  through  incorrectness  of 
manuscripts  and  want  of  subsidiary  learning,  or  perverting  their 
sense  through  the  verbal  subtleties  of  scholastic  philosophy.  It 
appears  that,  even  a  hundred  years  since,  neither  Azzo  and  Ac- 
cursius,  the  principal  civilians  of  the  thirteenth  century,  nor 
Bartolus  and  Baldus,  the  more  conspicuous  luminaries  of  the 
next  age,  nor  the  later  writings  of  Accolti,  Fulgosius,  and  Panor- 
mitanus,  were  greatly  regarded  as  authorities ;  unless  it  were  in 
Spain,  where  improvement  is  always  odious,  and  the  name  of 
Bartolus  inspired  absolute  deference.'**  In  the  sixteenth  cen- 
tury, Alciatus  and  the  greater  Cujacius  became,  as  it  were,  the 
founders  of  a  new  and  more  enlightened  academy  of  civil  law, 
from  which  the  latter  jurists  denved  their  lessons.  The  laws 
of  Justinian,  stripped  of  their  impurer  alloy,  and  of  the  tedious 
glosses  of  their  commentators,  will  form  the  basis  of  other  sys- 
tems, and  mingling,  as  we  may  hope,  with  the  new  institutions 
of  philosophical  legislators,  continue  to  influence  the  social  rela- 
tions of  mankind,  long  after  their  direct  authority  shall  have 
been  abrogated.  The  ruins  of  ancient  Rome  supplied  the  mate- 
rials of  a  new  city;  and  the  fragments  of  her  law,  which  have 
already  been  wrought  into  the  recent  codes  of  France  and  Prus- 
sia, will  probably,  under  other  names,  g^ide  far-distant  genera- 
tions by  the  sagacity  of  Modestinus  and  Ulpian.'** 

The  establishment  of  public  schools  in  France  is  owing  to 
Charlemagne.  At  his  accession  we  are  assured  that  no  means 
of  obtaining  a  learned  education  existed  in  his  dominions,"* 
and,  in  order  to  restore  in  some  degree  the  spirit  of  letters,  he 
was  compelled  to  invite  strangers  from  countries  where  learn- 
ing was  not  so  thoroughly  extinguished.  Alcuin  of  England, 
Qement  of  Ireland,  Theodulf  of  Germany,  were  the  true  Paladins 
who  repaired  to  his  court.  With  the  help  of  these  he  revived 
a  few  sparks  of  diligence,  and  established  schools  in  different 

Ages/*  sufficiently  proves.  It  is  certain 
that  the  civil  law  must  always  be  studied 
in  Europe,  nor  ought  the  new  codes  to 
supersede  it,  seeing  they  are  in  great 
measure  derived  from  its  fountain;  though 
I  have  heard  that  it  is  less  regarded  in 
France  than  formerly.  In  my  earlier  edi- 
tions I  depreciated  the  study  of  the  civil 
law  too  much,  and  with  too  exclusive  an 
attention  to  English  notions.] 

•••  Ante  ipsum  dominum  Carolum  re- 

f[em  in  Gallia  nullum  fuit  studium  libera- 
lum  artium.     (Monachus  Engolismensis, 
apud  Latmoy,  De  Scholis  per  occidentem 
instauratis,  p.  5:  see  too  ^*  Histoire  Lit- 
is   Fr 


»Gravina,  "  Origines  Juris  CivUis," 
p.  106. 

*"  Those  who  feel  some  curiosity 
about  the  civilians  of  the  middle  ages 
viU  find  a  concise  and  eleir^nt  account  in 
Gravina,  "  Dc  Origine  Juris  Civilis^"  pp. 
i66-ao6.  (Lips.,  1708.)  Tiraboschi  con- 
tains perhaps  more  information;  but  his 
Molixity  is  Tcry  wearisome.  Besides  this 
fault,  it  is  evident  that  Tiraboschi  knew 
mv  little  td  law,  and  had  not  read  the 
civilians  of  whom  he  treats;  whereas 
Gravina  discusses  their  merits  not  only 
with  legal  knowledge,  but  with  an  acute- 
aess  ot^criticism  which,  to  say  the  truth, 
Tiraboschi  never  shows  except  on  a  date 
or  a  name. 

(The  civil  lawyers  of  the  mediaeval 
period  are  not  at  all  forgotten  on  the 
continent,  as  the  great  work  of  Savignv, 
"  History  of  Roman  Law  in  the  Middle 


t^raire  de 


see  too 
France,"  tome  iv,  p.  i.) 
"  Studia  liberalium  artium  "  in  this  pas- 
sage must  be  understood  to  exclude 
literature,  commonly  so  called,  but  not  a 
certain  measure  of  very  ordinary  instruc- 
tion; for  there  were  episcopal  and  con- 
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cities  of  his  empire ;  nor  was  he  ashamed  to  be  the  disciple  of 
that  in  his  own  palace  under  the  care  of  Alcuin.***  His  next  two 
successors,  Louis  the  Debonair  and  Charles  the  Bald,  were  also 
encouragers  of  letters ;  and  the  schools  of  Lyons,  Fulda,  Corvey, 
Rhcims,  and  some  other  cities  might  be  said  to  flourish  in  the 
ninth  century.*"  In  these  were  taught  the  trivium  and  qnad- 
rivium,  a  long-established  division  of  sciences :  the  first  compre- 
hending grammar,  or  what  we  now  call  philology,  logic,  and 
rhetoric;  the  second,  music,  arithmetic,  geometry,  and  astron- 
omy."* But  in  those  ages  scarcely  anybody  mastered  the  Utter 
four,  and  to  be  perfect  in  the  three  former  was  exceedin^y  rare. 
All  those  studies,  however,  were  referred  to  theology,  and  that 
in  the  narrowest  manner;  music,  for  example,  being  reduced 
to  church  chanting,  and  astronomy  to  the  calculation  of  Easter.*" 
Alcuin  was,  in  his  old  age,  against  reading  the  poets ;  "*  and  this 
discouragement  of  secular  learning  was  very  general ;  though 
some,  as,  for  instance,  Raban,  permitted  a  slight  tincture  of  it 
as  subsidiary  to  religious  instruction,"* 

About  the  latter  part  of  the  eleventh  century  a  greater  ardour 
for  intellectual  pursuits  began  to  show  itself  in  Europe,  which 
in  the  twelfth  broke  out  into  a  flame.  This  was  manifested  in 
the  numbers  who  repaired  to  the  public  academies  or  schools 
of  philosophy.  None  of  these  grew  so  early  into  reputation  as 
that  of  Paris.  This  can  not,  mdeed,  as  has  been  vainly  pre- 
tended, trace  its  pedigree  to  Charlemagne.  The  first  who  is  said 
to  have  read  lectures  at  Paris  was  Remigius  of  Auxerre,  about 
the  year  900.*'*  For  the  next  two  centuries  the  history  of  this 
school  is  very  obscure ;  and  it  would  be  hard  to  prove  an  un- 
broken continuity,  or  at  least  a  dependence  and  connection  of 
its  professors.  In  the  year  iioo  we  find  William  of  Champeaux 
teaching  logic,  and  apparently  some  higher  parts  of  philosophy, 
with  much  credit.  But  this  preceptor  was  eclipsed  by  his  dis- 
ciple, afterward  his  rival  and  adversary,  Peter  Ab^lard,  to  whose 
brilliant  and  hardy  genius  the  University  of  Paris  appears  to 

fcntiul  iKhools  In  lh«  leremh  ind  eighth  fry  club  unonff  them,  where  the  n 

centurin,     even     in     Fmnce,     enpeclally  *- —    ■"    '— ' "■ 

AquiUtne;  we  need  hirdW  rfpcai  ihai 
In  tnglaod  the  former  ot  tbeje  tges  pro- 
duced Bede  and  Tbeodorc,  and  Oie  men 
tnined  under  them;  the  "  L)»e»  of  Ihe 

Stints"  also  lead  us  to  talie  with  some  -..«,.  ,.,  .^..  ,,..»,-,»,  .,.■.,  ,.«  ^^,  — .— , 

limitation   the  abiolQtc  denial   of  libenl  find  it  eitabliihed  caiir  h  tb*  ilMb  <«a- 

■tudie<  before  Charlemagne.    (See  Gultot.  turr.     (Brucker,  "  Hiiioria  CriHca  PhOo- 

'■  Hilt,  de  la  CiTiIii.  en  Fiance,"  le^on  tophiK,"  lome  lii.  o.  SB7.J 
i«:    and    Ampire.    "  Hiat.     Lin.    de    la  •"  Schmidt,    "  Bin    dea    ADciBaadi,'' 

France,"  iii,  p.  4.)    But.  perhini.  philolo-  lome  li.  p.  116. 

ST.  lofie,  phitoHphr,  and  eren  theology  *"  Cmier.  "  HM.  de  ItJiilvenitt  It 

were  not  tauaht   a>    iciencea    in   any  ol  Paria."  tome  i,  p.  aS. 
the    French    whooli    of    (heie    two    cen-  "*Bnickcr,   tome  III.   p.   Gu.     Kibaa 

toriet;    and    conKqaentlv    thoie    eiUb-  Ifinraa  wai  chief  of  the  cf""-' 

hahed   by   Charlemagne  Juitly   make   an  M  Fulda  in  Ihe  n.'   ■"    " 


••  td.,  iUd.   Then  wu  a  MM  ol  Btcc 


"Cttrier,  p,  «. 
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be  indebted  for  its  rapid  advancement.  Abelard  was  almost  the 
first  who  awakened  mankind  in  the  ages  of  darkness  to  a  sym- 
pathy with  intellectual  excellence.  His  bold  theories,  not  the 
less  attractive  perhaps  for  treading  upon  the  bounds  of  heresy, 
his  imprudent  vanity,  that  scorned  the  regularly  acquired  reputa- 
tion of  older  men,  allured  a  multitude  of  disciples,  who  would 
never  have  listened  to  an  ordinary  teacher.  It  is  said  that  twenty 
cardinals  and  fifty  bishops  had  been  among  his  hearers.*^^  Even 
in  the  wilderness,  where  he  had  erected  the  monastery  of  Para- 
clete, he  was  surrounded  by  enthusiastic  admirers,  relinquishing 
the  luxuries,  if  so  they  might  be  called,  of  Paris,  for  the  coarse 
living  and  imperfect  accommodation  which  that  retirement  could 
afiFord.***  But  the  whole  of  Abdlard's  life  was  the  shipwreck 
of  g^ius ;  and  of  genius,  both  the  source  of  his  own  calamities 
and  unserviceable  to  posterity.  There  are  few  lives  of  literary 
men  more  interesting  or  more  diversified  by  success  and  ad- 
versity, by  glory  and  humiliation,  by  the  admiration  of  mankind 
and  die  persecution  of  enemies;  nor  from  which,  I  may  add, 
more  impressive  lessons  of  moral  prudence  may  be  derived.*** 
One  of  Abelard's  pupils  was  Peter  Lombard,  afterward  Arch- 
bishop of  Paris,  and  author  of  a  work  called  the  "  Book  of  Sen- 
tences," which  obtained  the  highest  authority  among  the  scholas- 
tic disputants.  The  resort  of  students  to  Paris  became  contin- 
ually greater;  they  appear,  before  the  year  1169,  to  have  been 
divided  into  nations ;  ***  and  probably  they  had  an  elected  rector 
and  voluntary  rules  of  discipline  about  the  same  time.  This, 
however,  is  not  decisively  proved,  but  in  the  last  year  of  the 
twelfth  century  they  obtained  their  earliest  charter  from  Philip 
Augustus.*** 

The  opinion  which  ascribes  the  foundation  of  the  University 
of  Oxford  to  Alfred,  if  it  can  not  be  maintained  as  a  truth,  con- 
tains no  intrinsic  marks  of  error.  Ingulfus,  Abbot  of  Croyland, 
in  the  earliest  authentic  passage  that  can  be  adduced  to  this 
point,***  declares  that  he  was  sent  from  Westminster  to  the  school 


•"CreHer,  p.  171;  Brucker»  p.  677; 
Tinboichi.  tome  iii,  p.  275. 

•■  Brucker,  p.  750. 

*"  A  creftt  interett  has  been  rerived  in 
Fnnee  tor  the  philosophy,  as  well  as  the 
personal  history,  of  Abelard.  by  the  pub- 
lication of  his  philosophical  writings,  in 
19)61,  under  so  eminent  an  editor  as  M. 
Cousin,  and  by  the  excellent  work  of  M. 
de  Rtousat,  m  1845.  with  the  title  Ab^ 
hrd|  containing  a  copious  account  both 
of  die  life  and  writings  of  that  most  re- 
marfcable  man,  the  fauer.  perhaps,  of  the 
theory  as  to  the  nature  of  universal  ideas, 
BOW  so  generally  known  by  the  name  of 
conceptualism. 

***  The  fiicnlty  of  arts  in  the  UniTersity 
of  Paris  was  dtTided  into  four  nations: 
thoat  of  Ffanoc*  Pkardy,  Normandy,  and 


England.  These  had  distinct  sufFragct 
m  the  affairs  of  the  university,  and  con- 
sequentty,  when  united,  outnumbered  the 
three  higher  faculties  of  theology,  law, 
and  medicine.  In  X169,  Henry  II  of  Eng- 
land offers  to  refer  his  dispute  with 
Becket  to  the  provinces  of  the  school  of 
Paris. 

•♦•Crevier.  tome  i,  p.  279.  The  first 
statute  regulatinjff  the  discipline  of  the 
university  was  given  by  Robert  de  Cour- 
9on,  legate  of  Honorius  III,  in  xais,  id., 

***  No  one  probably  would  choose  to 
rel^  on  a  passage  found  In  one  mann- 
scnpt  of  Asserius,  which  has  all  the  ap- 

Searance  of  an  interpolation.     It  is  evi- 
ent  from  an  anecdote  in  Wood's  *'  His- 
tory of  Oxford,"  ToL  i,  p.  J13  (Gntch'a  edi- 
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at  Oxford,  where  he  learned  Aristotle,  with  the  first  and  second 
books  of  Tully's  "  Rhetoric."  ^''  Since  a  school  for  dialectics 
and  rhetoric  subsisted  at  Oxford,  a  town  of  but  middling  size 
and  not  the  seat  of  a  bishop,  we  are  naturally  led  to  refer  its 
foundation  to  one  of  our  kings,  and  none  who  had  reigned  after 
Alfred  appears  likely  to  have  manifested  such  zeal  for  learning. 
However,  it  is  evident  that  the  school  of  Oxford  was  frequented 
under  Edward  the  Confessor.  There  follows  an  interval  of  above 
a  century,  during  which  we  have,  I  believe,  no  contemporary 
evidence  of  its  continuance.  But  in  the  reign  of  Stephen,  Vaca- 
rius  read  lectures  there  upon  civil  law;  and  it  is  reasonable  to 
suppose  that  a  foreigner  would  not  have  chosen  that  city  if  he 
had  not  found  a  seminary  of  learning  already  established.  It 
was  probably  inconsiderable,  and  might  have  been  interrupted 
during  some  part  of  the  preceding  century.'*'  In  the  reign  of 
Henry  II,  or  at  least  of  Richard  I,  Oxford  became  a  very  flour- 
ishing university,  and  in  1201,  according  to  Wood,  contained 
three  thousand  scholars.'**  The  earliest  charters  were  granted 
by  John. 

If  it  were  necessary  to  construe  the  word  university  in  the 
strict  sense  of  a  legal  incorporation,  Bologna  might  lay  claim 
to  a  higher  antiquity  than  either  Paris  or  Oxford.  There  are 
a  few  vestiges  of  studies  pursued  in  that  city  even  in  the  eleventh 
century ;  '^^  but  early  in  the  next  the  revival  of  the  Roman  juris- 
prudence, as  has  been  already  noticed,  brought  a  throng  of 
scholars  round  the  chairs  of  its  professors.  Frederick  Barba- 
rossa  in  11 58,  by  his  authentic,  or  rescript,  entitled  "  Habita/' 
took  these  under  his  protection,  and  permitted  them  to  be  tried 
in  civil  suits  by  their  own  judges.     This  exemption  from  the 


i 


tion),  that  Cfttnden  did  not  believe  in  the 
authenticity  of  this  passage,  though  he 
thought  proper  to  insert  it  in  the  Bri- 
tannia. 

•*'  I  Gale,  p.  75.  The  mention  of  Aris- 
totle at  so  early  a  period  might  seem  to 
throw  some  suspicion  on  this  passage. 
But  it  is  impossible  to  detach  it  from  the 
context;  and  the  works  of  Aristotle  in- 
tended  by  Ingulfus  were  translations  of 
parts  of  nis  Logic "  by  Boethius  and 
Victorin.  (Brucker,  p.  678.)  A  passage, 
indeed,  in  Peter  of  Blois's  continuation  of 
Ingulfus,  where  the  study  of  Averroes  is 
said  to  have  taken  place  at  Cambridge 
some  years  before  he  was  bom,  is  of  a 
different  complexion,  and  must  of  course 
be  rejected  as  spurious.  In  ^e  "  Gesta 
Comitum  Andegavensium,"  Fulk,  Count 
of  Anjou,  who  fived  about  920,  is  said  to 
nave  been  skilled  Aristotelicis  et  Cicero- 
nianxs  ratio<:inationibus. 

,[Tne  authenticity  of  Ingulfus  has  been 

wied  m  question,  not  onW  by  Sir  Fran- 

«»  Pal^rave,  but  by  Mr.  Wright,     ("  Bi- 

£??•    V*V- t.A»^lo-Norman    Period."    p. 

J9'J ,  And   thiB   implies,   apparently,    the 

9purfou9ne^  of  the  continttation  Mcn\>ed 


to  Peter  of  Blois.  in  which  the  passage 
about  Averroes  throws  doubt  upon  the 
whole.  I  have,  in  the  introduction  to  the 
"  History  of  Literature,"  retracted  the 
degree  of  credence  here  given  to  the 
foundation  of  the  University  of  Oxford 
by  Alfred.  If  In^^ulfus  is  not  genuine,  we 
have  no  proof  of  its  existence  as  a  school 
of  learning  before  the  middle  of  the 
twelfth  centurv.] 

»^It  may  be  remarked,  that  John  of 
Salisbury,  who  wrote  in  the  first  jrears 
of  Henry  II's  reign,  since  his  PoIycratt> 
con  is  dedicated  to  Becket,  before  ne  be* 
came  archbishop,  makes  no  mention  of 
Oxford,  which  tie  would  probably  have 
done  it  it  had  been  an  eminent  seat  of 
learning  at  that  time. 
_  »*•  Wood's  "  Hist  and  AnHquities  of 
Oxford,"  p.  177.  The  Benedictines  of  St 
Maur  say  that  there  was  an  eminent 
school  of  canon  law  at  Oxford  about  the 
end  of  the  twelfth  century,  to  which 
many  students  repaired  Irom  Paris. 
("  Hist  Litt  dc  U  France,"  tome  ix,  p. 
ai6. 

"•  Tirabojwhi,  toma  ui,  pu  j|S9k  et  aUbi; 
l&utiXotv,  "  Disaert.'*  43. 
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ordinary  tribunals,  and  even  from  those  of  the  Church,  was  natu- 
rally coveted  by  other  academies;  it  was  granted  to  the  Uni- 
versity of  Paris  by  its  earliest  charter  from  Philip  Augustus,  and 
to  Oxford  by  John.  From  this  time  the  golden  age  of  uni- 
versities commenced;  and  it  is  hard  to  say  whether  they  were 
favoured  more  by  their  sovereigns  or  by  the  See  of  Rome.  Their 
history,  indeed,  is  full  of  struggles  with  the  municipal  authorities, 
and  with  the  bishops  of  their  several  cities,  wherein  they  were 
sometimes  the  aggressors,  and  generally  the  conquerors.  From 
all  parts  of  Europe  students  resorted  to  these  renowned  seats 
of  learning  with  an  eagerness  for  instruction  which  may  aston- 
Sh  those  who  reflect  how  little  of  what  we  now  deem  useful 
could  be  imparted.  At  Oxford,  under  Henry  III,  it  is  said  that 
there  were  thirty  thousand  scholars — ^an  exaggeration  which 
seems  to  imply  that  the  real  number  was  very  great.***  A  re- 
spectable contemporary  writer  asserts  that  there  were  full  ten 
thousand  at  Bologna  about  the  same  time.'*'  I  have  not  ob- 
served any  numerical  statement  as  to  Paris  during  this  age,  but 
there  can  be  no  doubt  that  it  was  more  frequented  than  any 
other.  At  the  death  of  Charles  VII,  in  1453,  '^  is  said  to  have 
contained  twenty-five  thousand  students.'*'  In  the  thirteenth 
century  other  universities  sprang  up  in  different  countries: 
Padua  and  Naples  under  the  patronage  of  Frederick  II,  a  zealous 
and  useful  friend  to  letters,"*  Toulouse  and  Montpellier,  Cam- 
bridge and  Salamanca."*  Orleans,  which  had  long  been  distin- 
guished as  a  school  of  civil  law,  received  the  privileges  of  incor- 
poration early  in  the  fourteenth  century,  and  Angers  before  the 
expiration  of  the  same  age.'**  Prague,  the  earliest  and  most 
eminent  of  German  universities,  was  founded  in  1350;  a  seces- 
sion from  thence  of  Saxon  students,  in  consequence  of  the  na- 

■•> "  But  among  these,"  says  Anthony 
Wood,  **  •  company  of  varlcts,  who  pre- 
tended to  be  scholars,  shuflSed  themselves 
in,  and  did  act  much  villainy  in  the  uni- 
versity by  thieving,  whoring,  quarrelling, 
etc  They  lived  under  no  discipline, 
neither  had  they  tutors;  but  only  for 
fashion's  sake  would  sometimes  thrust 
themselves  into  the  schools  at  ordinary 
lectures,  and  when  they  went  to  perform 
any  mischief,  then  would  they  be  ac- 
OQuited  scholars,  that  so  they  might  free 
themselves  from  the  jurisdiction  of  the 
hvrghera  "  (p.  aoS).  If  we  allow  three 
varlets  to  one  scholar,  the  university  will 
still  have  been  very  fully  frequented  by 
the  latter. 

•■  Tiraboschi,  tome  iv,  p.  47.  Azanus, 
iboat  the  middle  of  the  fourteenth  cen- 
tury, says  the  number  was  about  laiooo 
ia  nis  time.  (MuratoH,  "  Script.  Rer. 
ItaL,"  tome  xvi,  p.  325.) 

"•  Villaret,  ••  Hist,  de  France,"  tome 
xvi.  p.  341.  This  may  perhaps  require  to 
be  taken  with  allowance.  But  Pans  owes 
a  great    part    of    its    buildings    on    the 


southern  bank  of  the  Seine  to  the  uni- 
versity. The  students  are  said  to  have 
been  about  la.ooo  before  1480.  (Crevier, 
tome  iv,  p.  410.) 

••*  Tiraooschi,  tome  iv,  pp.  43  and  46, 
***  The  earliest  authentic  mention  of 
Cambridge  as  a  place  of  learning,  if  I 
mistake  not,  is  in  Matthew  Paris,  who 
informs  us  that  in  1209,  John  having 
caused  three  clerks  of  Oxford  to  be 
hanged  on  suspicion  of  murder,  the  whole 
body  of  scholars  left  that  city,  and  emi> 

K-ated,  some  to  Cambridge,  some  to 
eading,  in  order  to  carry  on  their  stud- 
ies (p.  191.  edit.  1684).  But  it  may  be 
conjectured  with  some  probability  that 
they  were  led  to  a  town  so  distant  as 
Cambridge  by  the  previous  establishment 
of  academical  instruction  in  that  place. 
The  incorporation  of  Cambridge  is  in 
1231  (15  Henry  III),  so  that  there  is  no 
great  difference  jn  the  legal  antiquity  of 
our  two  universities. 

«•  Crevier.   "  Hist,   de  rUniversit*  d« 
Paris,"  tome  ii,  p.  216;  tom«  \\\«  ^.  \^^ 
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tionality  of  the  Bohemians  and  the  Hussite  schism,  gave  rise 
to  that  of  Leipsic.**^  The  fifteenth  centuiy  produced  several 
new  academical  foundations  in  France  and  Spain. 

A  large  proportion  of  scholars  in  most  of  those  institutions 
were  drawn  by  the  love  of  science  from  foreign  countries.  The 
chief  universities  had  their  own  particular  departments  of  excd- 
lence.  Paris  was  unrivalled  for  scholastic  theology;  Bologna 
and  Orleans,  and  afterward  Bourges,  for  jurisprudence;  Mont- 
pellier  for  medicine.  Though  national  prejudices,  as  in  the  case 
of  Prague,  sometimes  interfered  with  this  free  resort  of  foreign- 
ers to  places  of  education,  it  was  in  general  a  wise  policy  of 
government,  as  well  as  of  the  universities  themselves,  to  encoui^ 
age  it.  The  thirty-fifth  article  of  the  Peace  of  Bretigni  provides 
for  the  restoration  of  former  privileges  to  students  respectivdy 
in  the  French  and  English  universities.'**  Various  letters-patent 
will  be  found  in  Rymer's  collection,  securing  to  Scottish  as  well 
as  French  natives  a  safe  passage  to  their  place  of  education. 
The  English  nation,  including,  however,  the  Flemings  and  Ger- 
mans,*** had  a  separate  vote  in  the  faculty  of  arts  at  P^iris.  But 
foreign  students  were  not,  I  believe,  so  numerous  in  the  &iglish 
academies. 

If  endowments  and  privileges  are  the  means  of  quickening 
a  zeal  for  letters,  they  were  liberally  bestowed  in  the  last  three 
of  the  middle  ages.  Crevier  enumerates  fifteen  coU^^  founded 
in  the  University  of  Paris  during  the  thirteenth  century,  b^des 
one  or  two  of  a  still  earlier  date.  Two  only,  or  at  most  three, 
existed  in  that  age  at  Oxford,  and  but  one  at  Cambridge.  In 
the  next  two  centuries  these  universities  could  boast,  as  every 
one  knows,  of  many  splendid  foundations,  though  much  ex- 
ceeded in  number  by  those  of  Paris.  Considered  as  ecclesiastical 
institutions,  it  is  not  surprising  that  the  universities  obtained, 
according  to  the  spirit  of  their  age,  an  exclusive  cognizance 
of  civil  or  criminal  suits  affecting  their  members.  This  jurisdic- 
tion was,  however,  local  as  well  as  personal,  and  in  reality  en- 
croached on  the  regular  police  of  their  cities.  At  Paris  the 
privilege  turned  to  a  flagrant  abuse,  and  gave  rise  to  many  scan- 
dalous contentions.***  Still  more  valuable  advantages  were  those 
relating  to  ecclesiastical  preferments,  of  which  a  large  propor- 
tion was  reserved  in  France  to  academical  graduates.  Some- 
thing of^  the  same  sort,  though  less  extensive,  may  still  be 
traced  in  the  rules  respecting  plurality  of  benefices  in  our  Eng- 
lish Church. 

This  remarkable  and  almost  sudden  transition  from  a  total 
indifference  to  all  intellectual  pursuits  can  not  be  ascribed  per- 

t»JVJ^f^fi**!  ^^^U^ChronolotAqvit  de  »»CreTier,  tone  H,  p.  joB. 

I  Hitt.de  r Allemaffne,"  pp.  sSOt  M7*  "•  Crevier  and  ViUarc^MMim. 

'^Mjraur,  tone  vi,  p.  a^t.  * 
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haps  to  any  general  causes.  The  restoration  of  the  civil,  and  the 
formation  of  the  canon  law,  were  indeed  eminently  conducive  to 
it,  and  a  large  proportion  of  scholars  in  most  universities  con- 
fined themselves  to  jurisprudence.  But  the  chief  attraction  to 
the  studious  was  the  new  scholastic  philosophy.  The  love  of 
contention,  especially  with  such  arms  as  the  art  of  dialectics 
supplies  to  an  acute  understanding,  is  natural  enough  to  man- 
kind. That  of  speculating  upon  the  mysterious  questions  of 
metaphysics  and  theology  is  not  less  so.  These  disputes  and 
speculations,  however,  appear  to  have  excited  little  interest  till, 
after  the  middle  of  the  eleventh  century,  Roscelin,  a  professor 
of  logic,  revived  the  old  question  of  the  Grecian  schools  respect- 
ing universal  ideas,  the  reality  of  which  he  denied.  This  kindled 
a  spirit  of  metaphysical  discussion,  which  Lanfranc  and  Anselm, 
successively  Archbishops  of  Canterbury,  kept  alive;  and  in  the 
next  century  Abelard  and  Peter  Lombard,  especially  the  latter, 
completed  the  scholastic  system  of  philosophizing.  The  logic 
of  Aristotle  seems  to  have  been  partly  known  in  the  eleventh 
century,  although  that  of  Augustine  was  perhaps  in  higher  esti- 
mation ;  '^^  in  the  twelfth  it  obtained  more  decisive  influence. 
His  metaphysics,  to  which  the  logic  might  be  considered  as  pre- 
paratory, were  introduced  through  translations  from  the  Arabic, 
and  perhaps  also  from  the  Greek,  early  in  the  ensuing  century.'" 
This  work,  condemned  at  first  by  the  decrees  of  popes  and  coun- 
cils on  account  of  its  supposed  tendency  to  atheism,  acquired  by 
degrees  an  influence,  to  which  even  popes  and  councils  were 
obliged  to  yield.  The  Mendicant  Friars,  established  throughout 
Europe  in  the  thirteenth  century,  greatly  contributed  to  pro- 
mote the  Aristotelian  philosophy;  and  its  final  reception  into 
the  orthodox  system  of  the  Church  may  chiefly  be  ascribed  to 
Thomas  Aquinas,  the  boast  of  the  Dominican  order,  and  cer- 
tainly the  most  distinguished  metaphysician  of  the  middle  ages. 
His  authority  silenced  all  scruples  as  to  that  of  Aristotle,  and 


•»  Brucker,  *'  Hist  Grit.  Philoaophiac/* 
tome  iii,  p.  678. 

*"  Id.,  ibia.  Tiraboschi  conceives  that 
the  translations  of  Aristotle  made  by 
command  of  Frederick  II  were  directly 
from  the  Greek,  tome  iv,  p.  145;  and  cen- 
sures Brucker  for  the  contrary  opinion. 
Biihle,  however  ('*  Hist,  de  la  Philosophic 
Modeme."  tome  i,  p.  696).  appears  to 
agree  with  Brucker.  It  is  almost  certain 
uat  versions  were  made  from  the  Arabic 
Aristotle,  which  itself  was  not  immediately 
tsken  from  the  Greek,  but  from  a  Syriac 
nedium.  (Ginguen^,  "  Hist.  Litt.  de 
rit^e."  tome  i,  p.  212,  on  the  authority 
of  M.  tangles). 

It  was  not  only  a  knowledge  of  Aris- 
totle that  the  scholastics  of  Europe  de- 
rired  from  the  Arabic  language.  His 
writings  had  produced  in  the  flourishing 
Mohammedan  kingdoms  a  vast  number 

S6 


of  commentators,  and  of  metaphysicians 
trained  in  the  same  school.  Of  these 
Averroes,  a  native  of  Cordova,  who  died 
early  in  the  thirteenth  century,  was  the 
most  eminent.  It  would  be  curious  to 
examine  more  minutely  than  has  hitherto 
been  done  the  original  writings  of  these 
famous  men,  which  no  doubt  have  suf- 
fered in  translation.  A  passage  from  Al 
Gazel,  which  Mr.  Turner  has  rendered 
from  the  Latin,  with  all  the  disadvantage 
of  a  double  remove  from  the  authors 
words,  appears  to  state  the  argument  in 
favour  of  that  class  of  Nominalists,  called 
Conceptualists,  with  more  clearness  and 
precision  than  anything  I  have  seen 
trom  the  schoolmen.  Al  Gazel  died  in 
1 126,  and  consequently  might  have  sug- 
gested this  theory  to  Abelard.  whicn^ 
however,  is  not  pToV>«\A^.  C^"<aro3ef% 
"  Hist,  ol  Eng,\.;'  ^oV  \,  v«  ^^V^ 
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the  two  philosophers  were  treated  wkh  equally  implicit  defer- 
ence by  the  later  schoolmen.*** 

This  scholastic  philosophy,  so  famous  for  several  ages,  has 
since  passed  away  and  been  forgotten.  The  history  of  literature, 
like  that  of  empire,  is  full  of  revolutions.  Our  public  libraries  are 
cemeteries  of  departed  reputations,  and  the  dust  accumulating 
upon  their  untouched  volumes  speaks  as  forcibly  as  the  grass 
that  waves  over  the  ruins  of  Babylon.  Few,  very  few,  for  a 
hundred  years  past  have  broken  the  repose  of  the  immense  works 
of  the  schoolmen.  None  perhaps  in  our  own  country  have  ac- 
quainted themselves  particularly  with  their  contents.  Leibnitz, 
however,  expressed  a  wish  that  some  one  conversant  with  mod- 
em philosophy  would  undertake  to  extract  the  scattered  par- 
ticles of  gold  which  may  be  hidden  in  their  abandoned  mines. 
This  wish  has  been  at  length  partially  fulfilled  by  three  or  four 
of  those  industrious  students  and  keen  metaphysicians,  who  do 
honour  to  modem  Germany.  But  most  of  their  works  are  un- 
known to  me  except  by  repute,  and  as  they  all  appear  to  be 
formed  on  a  very  extensive  plan,  I  doubt  whether  even  those 
laborious  men  could  afford  adequate  time  for  this  ungrateful 
research.  Yet  we  can  not  pretend  to  deny  that  Roscelin,  Anselm, 
Abelard,  Peter  Lombard,  Albertus  Magnus,  Thomas  Aquinas, 
Duns  Scotus,  and  Ockham  were  men  of  acute  and  even  pro- 
found understandings,  the  giants  of  their  own  generation.  Even 
with  the  slight  knowledge  we  possess  of  their  tenets,  there  ap- 
pear through  the  cloud  of  repulsive  technical  barbarisms  rays 
of  metaphysical  genius  which  this  age  ought  not  to  despise.  Thus 
in  the  works  of  Anselm  is  found  the  celebrated  argument  of 
Descartes  for  the  existence  of  a  Deity,  deduced  from  the  idea 
of  an  infinitely  perfect  being.  One  great  object  that  most  of 
the  schoolmen  had  in  view  was  to  establish  the  principles  of 
natural  theology  by  abstract  reasoning.  This  reasoning  was 
doubtless  liable  to  great  difficulties.  But  a  modem  writer,  who 
seems  tolerably  acquainted  with  the  subject,  assures  us  that  it 
would  be  difficult  to  mention  any  theoretical  argument  to  prove 
the  divine  attributes,  or  any  objection  capable  of  being  raised 
against  the  proof,  which  we  do  not  find  in  some  of  the  scholastic 
philosophers.'**  The  most  celebrated  subjects  of  discussion,  and 
those  on  which  this  class  of  reasoners  were  most  divided,  were 

philosophy,    I   have    onlv    seen    that   of 
Buhle,  which  did  not  fall  into  mj  hands 


•"  Brucker.  "  Hist.  Grit.  Philosophiae." 
tome  iii.  I  have  found  no  better  guide 
than  Brucker.  But  he  confesses  himself 
not  to  have  read  the  original  writings  of 
the  scholastics;  an  admission  which 
every  reader  will  perceive  to  be  quite 
necessary.  Consequentl}r,  he  ffives  us 
rather  a  verbose  declamation  a^[unst  their 
philosophy  than  any  clear  view  of  its 
character.  Of  the  valuable  works  lately 
published  in  Germany  on  the  history  of 


till  I  had  nearly  written  these  pages. 
Tiedemann  and  Tennemann  are,  ibe- 
lieve.  still  nntranslated. 

•^Buhle.  "Hist,  de  la  Philos.  Mod- 
erne/'  tome  i,  p.  72$.  This  author  raises 
upon  the  whole  a  favourable  notion  of 
Anselm  and  Aquinas;  but  he  hardly  no- 
tices any  other. 


SCHOLASTIC   PHILOSOPHY 


859 


the  reality  of  universal  ideas,  considered  as  extrinsic  to  the  human 
mind  and  the  freedom  of  will.  These  have  not  ceased  to  occupy 
the  thoughts  of  metaphysicians.'**^ 

But  all  discovery  of  truth  by  means  of  these  controversies 
was  rendered  hopeless  by  two  insurmountable  obstacles — the 
authority  of  Aristotle  and  that  of  the  Church.  Wherever  ob- 
sequious reverence  is  substituted  for  bold  inquiry,  Truth,  if  she 
is  not  already  at  hand,  will  never  be  attained.  The  scholastics 
did  not  understand  Aristotle,  whose  original  writings  they  could 
not  read,'**  but  his  name  was  received  with  implicit  faith.  They 
learned  his  peculiar  nomenclature,  and  fancied  that  he  had  given 
them  realities.  The  authority  of  the  Church  did  them  still  more 
harm.  It  has  been  said,  -and  probably  with  much  truth,  that 
their  metaphysics  were  injurious  to  their  theology.  But  I  must 
observe  in  return  that  their  theology  was  equally  injurious  to 
their  metaphysics.  Their  disputes  continually  turned  upon  ques- 
tions either  involving  absurdity  and  contradiction,  or  at  best 
inscrutable  by  human  comprehension.  Those  who  assert  the 
greatest  antiquity  of  the  Roman  CathoHc  doctrine  as  to  the  real 
presence  allow  that  both  the  word  and  the  definition  of  tran- 
substantiation  are  owing  to  the  scholastic  writers.  Their  sub- 
tleties were  not  always  so  well  received.  They  reasoned  at 
imminent  peril  of  being  charged  with  heresy,  which  Roscelin, 
Abelard,  Lombard,  and  Ockham  did  not  escape.  In  the  viru- 
lent factions  that  arose  out  of  their  metaphysical  quarrels,  either 


""*  Mr.  Turner  has  with  his  character- 
istic spirit  of  enterprise  examined  some 
of  the  writings  01  our  chief  English 
Khoolmen.  Duns  Scotus  and  Ockham 
('*  Hist,  of  Eng.,"  vol.  i),  and  even  given 
OS  some  extracts  from  them.  They  seem 
to  me  very  frivolous,  so  far  as  I  can  col- 
lect their  meaning.  Ockham  in  particu- 
lar falls  very  short  of  what  I  had  ex- 
pected; and  his  nominalism  is  strangely 
different  from  that  of  Berkeley.  We  can 
hardly  reckon  a  man  in  the  right,  who  ia 
so  by  accident,  and  through  sophistical 
reasoning.  However,  a  well-known  arti- 
cle in  the  "  Edinbursh  Review."  No.  liii, 
p.  304,  gives,  from  Tennemann,  a  more 
nvourable  account  of  Ockham. 

Perlfaps  I  may  have  imagined  the 
scholastics  to  be  more  forgotten  than 
tbey  really  are.  Within  a  short  time  I 
have  met  with  four  living  English  writers 
who  have  read  parts  of  Thomas  Aquinas: 
Mr.  Turner,  Mr.  Berington,  Mr.  Cole- 
ridre,  and  the  Edinburgh  Reviewer. 
StiU  I  can  not  bring  myself  to  think  that 
ttiere  are  four  more  in  this  country  who 
can  say  the  same.  Certain  portions,  how- 
ever, of  his  writin|[s  are  still  read  in  the 
course  of  instruction  of  some  Catholic 
universities. 

[T  leave  this  passage  as  it  was  written 
about  1814.  But  it  must  be  owned  with 
regard  to  the  schoolmen,  as  well  as  the 
jsrists,  that  I  at  that  time  underrated. 


or  at  least  did  not  anticipate,  the  atten- 
tion which  their  works  have  attracted  in 
modern  Europe,  and  that  the  passage  in 
the  text  is  more  applicable  to  the  phi- 
losophy of  the  eighteenth  century  than 
of  the  present.  For  several  years  past 
the  metaphysicians  of  Germany  and 
France  have  brushed  the  dust  from  the 
scholastic  volumes;  Tennemann  and 
Buhle,  Degerando,  but  more  than  all 
Cousin  and  Remusat,  in  their  excellent 
labours  on  Abelard.  have  restored  the 
mediaeval  philosophy  to  a  place  in  tran- 
scendental metaphysics,  which,  during 
the  prevalence  of  the  Cartesian  school, 
and  those  derived  from  it,  had  been  re- 
fused.   1848.] 

•^  Roger  Bacon,  by  far  the  truest  phi- 
losopher of  the  middle  ages,  complains  of 
the  ignorance  of  Aristotle's  translators. 
Every  translator,  he  observes,  ought  to 
understand  his  author's  subject,  and  the 
two  languages  from  which  and  into  which 
he  is  to  render  the  work.  But  none 
hitherto,  except  Boethius,  have  sufficient- 
ly known  the  languages:  nor  has  one,  ex- 
cept Robert  Grostete  (the  famous  Bishop 
of  Lincoln),  had  a  competent  acquaint- 
ance with  science.  The  rest  make  egregi- 
ous errors  in  both  respects.  And  there 
is  so  much  misapprehension  and  obscu- 
rity in  the  Aristotelian  writings  as  thus 
translated  that  no  one  understands  them. 
("Opus  Majus."  p.  4$.) 
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party  was  eager  to  expose  its  adversary  to  detraction  and  per- 
secution. The  Nominalists  were  accused,  one  hardly  sees  why, 
with  reducing,  like  Sabellius,  the  persons  of  the  Trinity  to  modal 
distinctions.  The  Realists,  with  more  pretence,  incurred  the 
imputation  of  holding  a  language  that  savoured  of  atheism.'*^ 
In  the  controversy  which  the  Dominicans  and  Franciscans,  dis- 
ciples respectively  of  Thomas  Aquinas  and  Duns  Scotus,  main- 
tained about  grace  and  free  will,  it  was,  of  course,  still  more  easy 
to  deal  in  mutual  reproaches  of  heterodoxy.  But  the  schoolmen 
were  in  general  prudent  enough  not  to  defy  the  censures  of  the 
Church ;  and  the  popes,  in  return  for  the  support  they  gave  to  all 
exorbitant  pretensions  of  the  Holy  See,  connived  at  this  factious 
wrangling,  which  threatened  no  serious  mischief,  as  it  did  not 
proceed  from  any  independent  spirit  of  research.  Yet  with  all 
their  apparent  conformity  to  the  received  creed  there  was,  as 
might  be  expected  from  the  circumstances,  a  great  deal  of  real 
deviation  from  orthodoxy,  and  even  of  infidelity.  The  scholastic 
mode  of  dispute,  admitting  of  no  termination  and  producing 
no'  conviction,  was  the  sure  cause  of  scepticism ;  and  the  system 
of  Aristotle,  especially  with  the  commentaries  of  Averroes,  bore 
an  aspect  very  unfavourable  to  natural  religion.***  The  Aris- 
totelian philosophy,  even  in  the  hands  of  the  Master,  was  like 
a  barren  tree  that  conceals  its  want  of  fruit  by  profusion  of  leaves. 
But  the  scholastic  ontology  was  much  worse.  What  could  be 
more  trifling  than  disquisitions  about  the  nature  of  angels,  their 
modes  of  operation,  their  means  of  conversing,  or  (for  these 
were  distinguished)  the  morning  and  evening  state  of  their  un- 
derstandings ?  *••  Into  such  follies  the  schoolmen  appear  to  have 
launched,  partly  because  there  was  less  danger  of  running  against 
a  heresy  in  a  matter  where  the  Church  had  defined  so  little — 
partly  from  their  presumption,  which  disdained  all  inquiries  into 
the  human  mind  as  merely  a  part  of  physics — and  in  no  small 
degree  through  a  spirit  of  mystical  fanaticism,  derived  from  the 
Oriental  philosophy  and  the  later  Platonists,  which  blended  itself 
with  the  cold-blooded  technicalities  of  the  Aristotelian  school.*'*^ 


»•'  Brucker,  pp.  733,  912.  Mr.  Turner 
has  fallen  into  some  confusion  as  to  this 
point,  and  supposes  the  nominalist  sys* 
tern  to  have  had  a  pantheistical  tendency, 
not  clearly  apprehending  its  character- 
istics (p.  512). 

»••  Petrarch  gives  a  curious  account  of 
the  irreligion  that  prevailed  among  the 
learned  at  Venice-  and  Padua,  in  conse- 
auence  of  their  unbounded  admiration  for 
Aristotle  and  Averroes.  One  of  this 
school,  conversing  with  him,  after  ex- 
pressing much  contempt  for  the  Apostles 
and  Fathers,  exclaimed :  "  Utinam  tu 
Averroim  pati  posses,  ut  videres  quanto 
k.  v..  w?*"  J"8_  nugatoribus    major    sit!  " 

ft         X.  M6m.dc  P*trarque,"  tome  lu,  p  759; 
m        TiTMboBcbt,  tome  v,  p.  xda.  »*'/»» 


■••  Brucker,  p.  898. 

"'^  This  mistical  philosophy  appears  to 
have  been  mtroduced  into  Europe  by 
Tohn  Scotus,  whom  Buhle  treats  as  the 
founder  of  the  scholastic  philosophy; 
though,  as  it  made  no  sensible  progress 
for  two  centuries  after  his  time,  it  seems 
more  natural  to  give  that  credit  to  Ros- 
celin  and  Anselm.  Scotus,  or  Erigjena, 
as  he  is  perhaps  more  frc^quentIy  called, 
took  up.  through  the  medium  of  a  spuri- 
ous work,  ascribed  to  Dionysius  the  Are- 
opagite,  that  remarkable  system,  which 
has  from  time  immemorial  prevailed  in 
some  schools  of  the  East,  wherein  all  ex- 
ternal phenomena,  as  well  as  all  subordi- 
nate intellects,  are  considered  as  emanat- 
inil  trom  the  Supreme  Being,  Into  whose 
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is  unproductive  waste  of  the  faculties  could  not  last  for- 
Men  discovered  that  they  had  given  their  time  for  the 
e  of  wisdom,  and  been  cheated  in  the  bargain.  What 
f  Salisbury  observes  of  the  Parisian  dialecticians  in  his  own 
hat,  after  several  years'  absence,  he  found  them  not  a 
dvanced  and  still  employed  in  urging  and  parrying  the 
U'guments,  was  equally  applicable  to  the  period  of  cen- 
After  three  or  four  hundred  years,  the  scholastics  had 
tied  a  single  knot,  nor  added  one  unequivocal  truth  to 
main  of  philosophy.  As  this  became  more  evident,  the 
iasm  for  that  kind  of  learning  declined ;  after  the  middle 
ourteenth  century  few  distinguished  teachers  arose  among 
lootmen,  and  at  the  revival  of  letters  their  pretended  sci- 
id  no  advocates  left  but  among  the  prejudiced  or  ignorant 
nts  of  established  systems.  How  different  is  the  state 
line  philosophy,  the  zeal  for  which  will  never  wear  out  by 
of  time  or  change  of  fashion,  because  the  inquirer,  unre- 
d  by  authority,  is  perpetually  cheered  by  the  discovery 
1  in  researches,  which  the  boundless  riches  of  Nature  seem 
ler  indefinitely  progressive  I "' 

;,  upon  a  general  consideration,  the  attention  paid  in  the 
iities  to  scholastic  philosophy  may  be  deemed  a  source 
rovement  in  the  intellectual  character  when  we  compare 
the  perfect  ignorance  of  some  preceding  ages.  Whether 
fie  industry  would  not  have  been  more  profitably  directed 
JVC  of  metaphysics  had  not  intervened  is  another  question, 
•gy.  or  the  principles  of  good  taste,  degenerated  through 
^valence  of  school  logic.  The  Latin  compositions  of  the 
century  are  better  than  those  of  the  three  that  followed — 
t  on  the  northern  side  of  the  Alps.  I  do  not,  however, 
rt  that  any  real  correctness  of  taste  or  general  elegance 
;  was  likely  to  subsist  in  so  imperfect  a  condition  of  soci- 
liese  qualities  seem  to  require  a  certain  harmonious  cor- 

™.*7ep"duMd    undrr   VBrioui       ot    eitisoition    leidi    Tery    neatlji    to    (he 


t  ip«uliilion,  »nd  consequcnlly 
nlcnsivcly  difFuscd  of  any  which 
h  lhnn«  have  rngcndtrfd.     It 


■iinilir  eoniMueoMi  smang  the  meU- 
phTsiciaci  ot  Germany.  How  vety  cloK- 
h  the  langulKe  of  thii  OrienUI  philoso- 
phy, or  evea  that  *h[ch  Mgatds  the  Deity 

^(i?tifout^S 


and  "Liiean.  "  (Georo..  iTiv,  ' 


be     better     groundeif 
■te  Myle  might  deeeive  i 


ia  often  gi]  and  Lucan.  (Geora.,  I 
:  of  the  Fhinalia.  1.  Tiii,  v.  J78!) 
ly.  19  1  *"  Thit  aubject.  at  well  >a  lome  other* 

otes.  ac-       in  thia  part  of  the  prcaent  chapter,  h«i 

{•■  Hlai.       been  touched  in  my  *  Introduction  to  the 
'    -'      " ■      Sixteenth, 
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respondence  in  the  tone  of  manners  before  they  can  establish 
a  prevalent  influence  over  literature.  A  more  real  evil  was  the 
diverting  of  studious  men  from  mathematical  science.  Early 
in  the  twelfth  century  several  persons,  chiefly  English,  had 
brought  into  Europe  some  of  the  Arabian  writings  on  geome- 
try and  physics.  In  the  thirteenth  the  works  of  Euclid  were 
commented  upon  by  Campano,*^*  and  Roger  Bacon  was  fully 
acquainted  with  them.'^*  Algebra,  as  far  as  the  Arabians  knew 
it,  extending  to  quadratic  equations,  was  actually  in  the  hands 
of  some  Itdians  at  the  commencement  of  the  same  age,  and 
preserved  for  almost  three  hundred  years  as  a  secret,  though 
without  any  conception  of  its  importance.  As  abstract  mathe- 
matics require  no  collateral  aid,  they  may  reach  the  highest  per- 
fection in  ages  of  general  barbarism ;  and  there  seems  to  be  no 
reason  why,  if  the  course  of  study  had  been  directed  that  way, 
there  should  not  have  arisen  a  Newton  or  a  Laplace,  instead 
of  an  Aquinas  or  an  Ockham.  The  knowledge  displayed  by 
Roger  Bacon  and  by  Albertus  Magnus,  even  in  the  mixed  mathe- 
matics, under  every  disadvantage  from  the  imperfection  of  instru- 
ments and  the  want  of  recorded  experience,  is  sufficient  to  in- 
spire us  with  regret  that  their  contemporaries  were  more  in- 
clined to  astonishment  than  to  emulation.  These  inquiries, 
indeed,  were  subject  to  the  ordeal  of  fire,  the  great  purifier  of 
books  and  men ;  for  if  the  metaphysician  stood  a  chance  of  being 
burned  as  a  heretic,  the  natural  philosopher  was  in  not  less  jeop- 
ardy as  a  mapcian.*^* 

A  far  more  substantial  cause  of  intellectual  improvement  was 
the  development  of  those  new  languages  that  sprang  out  of  the 
corruption  of  Latin.  For  three  or  four  centuries  after  what  was 
called  the  Romance  tongue  was  spoken  in  France,  there  re- 


■"  Tirabotchi,  tome  !▼,  p.  150. 

*^  There  is  a  very  copious  and  sen* 
sible  account  of  Roger  Bacon  in  Wood's 
"  History  of  Oxford,"  vol.  i,  p.  332 
(Gutch's  edition).  I  am  a  little  surprised 
that  Antony  should  have  found  out  Ba* 
con's  merit. 

The  resemblance  between  Roger  Ba* 
con  and  his  greater  namesake  is  very  re- 
markable. Whether  Lord  Bacon  ever  read 
the  "  Opus  Majus  "  I  know  not;  but  it  is 
singular  that  his  favourite  quaint  expres- 
sion, |>rxrogativae  scientiarum,  should  be 
found  in  that  work,  though  not  used  with 
the  same  allusion  to  the  Roman  comitia. 
And  whoever  reads  the  sixth  part  of  the 
'  Opus  Maius,"  upon  experimental  sci- 
ence, must  be  struck  by  it  as  the  proto- 
type,^ in  spirit,  of  the  "  Novum  Orga- 
num."  The  same  sanguine  and  sometimes 
rash  confidence  in  the  effect  of  physical 
discoveries,  the  same  fondness  for  ex- 
periment, the  same  preference  of  induc- 
tive to  abstract  reasoning,  pervade  both 
works.       Roger     Bacon's     philosophical 


spirit  may  be  illustrated  by  the  following 
passage:  Duo  sunt  modi  cognoscendi; 
scilicet  per  argumentum  et  experimen- 
tum.  Argumentum  concltidit  et  tacit  nos 
concludere  quaestionem:  sed  non  certificat 
ne(iue  removet  dubitationem,  ut  quiescat 
animus  in  intuitu  veriutis,  nisi  earn  in- 
veniat  vii  experientiae;  quia  multi  habent 
argumenta  ad  scibilia,  sed  quia  non  ha- 
bent experientiam,  negligunt  ea,  neque 
vitant  nociva  nee  persequuntur  bona.  Si 
enim  aliquis  homo,  qui  nunquam  vidit 
ignem,  probavit  per  argumenU  suffici- 
cntia  9uod  tgnts  comburit  et  I«dit  res  et 
destruit,  nunquam  propter  hoc  quiesceret 
animus  audientis,  nee  ignem  viUret  an- 
tequam  poneret  manum  vel  rem  combus- 
tibijem  ad  isrnem,  ut  per  experientiam 
probaret  quod  argumentum  edocebat:  sed 
assumptA  experientii  combusHonis  ccr- 
tificatur  animus  et  quiescit  in  fulgore 
veriutis,  quo  argumentum  non  sufncit. 
»«d  expenentia  (p.  446). 

T^r^^.!i•*^*  ^*^  ®'  ^**^*^°  d'  AscoU  in 
iirat>oschi,  tome  t,  p.  174. 
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main  but  few  vestiges  of  its  employment  in  writing ;  though  we 
can  not  draw  an  absolute  inference  from  our  want  of  proof,  and 
a  critic  of  much  authority  supposes  translations  to  have  been 
made  into,  it  for  reli^ous  purposes  from  the  time  of  Charle- 
magne.*^*  During  this  period  the  language  was  split  into  two 
very  separate  dialects,  the  regions  of  which  may  be  considered, 
though  by  no  means  strictly,  as  divided  by  the  Loire.  These 
were  called  the  Langue  d'Oil  and  the  Langue  d'Oc ;  or  in  more 
modem  times,  the  French  and  Provencal  dialects.  In  the  latter 
of  these  I  know  of  nothing  which  can  even  by  name  be  traced 
beyond  the  year  iioo.  About  that  time  Gregory  de  Bechada,  a 
gentleman  of  Limousin,  recorded  the  memorable  events  of  the 
first  crusade,  then  recent,  in  a  metrical  history  of  great  length.'^* 
This  poem  has  altogether  perished ;  which,  considering  the  popu- 
larity of  its  subject,  as  M.  Sismondi  justly  remarks,  would  prob- 
ably not  have  been  the  case  if  it  had  possessed  any  merit.  But 
very  soon  afterward  a  multitude  of  poets,  like  a  swarm  of  sum- 
mer insects,  appeared  in  the  southern  provinces  of  France.  These 
were  the  celebrated  Troubadours,  whose  fame  depends  far  less 
on  their  positive  excellence  than  on  the  darkness  of  preceding 
ages,  on  the  temporary  sensation  they  excited,  and  their  perma- 
nent influence  on  the  state  of  European  poetry.  From  William, 
Count  of  Poitou,  the  earliest  troubadour  on  record,  who  died 
in  1 126,  to  their  extinction,  about  the  end  of  the  next  century, 
there  were  probably  several  hundred  of  these  versifiers  in  the 
language  of  Provence,  though  not  always  natives  of  France. 
Millot  has  published  the  lives  of  one  hundred  and  forty-two,  be- 
sides the  names  of  many  more  whose  history  is  unknown ;  and  a 
still  greater  number,  it  can  not  be  doubted,  are  unknown  by 
name.  Among  those  poets  are  reckoned  a  King  of  England 
(Richard  I),  two  of  Aragon,  one  of  Sicily,  a  dauphin  of  Au- 
vergne,  a  Count  of  Foix,  a  Prince  of  Orange,  many  noblemen, 
and  several  ladies.  One  can  hardly  pretend  to  account  for  this 
sudden  and  transitory  love  of  verse:  but  it  is  manifestly  one 
symptom  of  the  rapid  impulse  which  the  human  mind  received 
in  the  twelfth  century,  and  contemporaneous  with  the  severer 
studies  that  beg^n  to  flourish  in  the  universities.  It  was  en- 
couraged by  the  prosperity  of  Languedoc  and  Provence,  undis- 
turbed, comparatively  with  other  countries,  by  internal  warfare, 
and  disposed  by  the  temper  of  their  inhabitants  to  feel  with 


">  Le  Boraf,  "  Mtai.  de  I*Acad.  des  In- 
•cnp.,**  tome  xrii,  p.  711. 

*^  Greirorius,  cognomento  Bechada^  de 
Castro  de  Turribus,  professione  miles, 
tabtilissimi  ingenii  rir,  aliquantulum  im- 
butna  literis,  homm  gesta  pneliorum 
matemm  lingtai  rhytbmo  vulgari,  ut  po' 
pains  pleniter  intelltgeret,  ingens  volu- 
men  deocntcr  composnit,  et  ut  Ten  et 


facets  verba  proferret«  duodedm  annomm 
spatium  super  hoc  opus  operam  dedit. 
Ne  ver6  viii secret  propter  verbum  vul- 
gare^  non  sine  praecepto  eptscopi  Eus- 
torgii,  et  consilio  Gaubertt  Normanni,  hoc 
opus  aggressus  est.  I  transcribe  this  from 
Heeren's  "  Essat  sur  les  Crotsades."  p. 
447;  whose  reference  is  to  Labhf ,  ^^ 
liotheca  no^»  14SSm**  Xaicl^  u,  v*  ^^ 
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voluptuous  sensibility  the  charm  of  music  and  amorous  poetry. 
But  the  tremendous  storm  that  fell  upon  Languedoc  in  the  cru- 
sade against  the  Albigeois  shook  off  the  Bowers  of  Provencal 
verse;  and  the  iinal  extinction  of  the  fief  of  Toulouse,  with  the 
removal  of  the  Counts  of  Provence  to  Naples,  deprived  the 
troubadours  of  their  most  eminent  patrons.  An  attempt  was 
made  in  the  next  century  to  revive  them,  by  distributing  prizes 
for  the  best  composition  in  the  Floral  Games  of  Toulouse,  which 
have  sometimes  been  erroneously  referred  to  a  higher  antiquity,*" 
This  institution,  perhaps,  still  remains;  but  even  in  its  earliest 
period  it  did  not  establish  the  name  of  any  Provenqal  poet.  Nor 
can  we  deem  these  fantastical  solemnities,  styled  Courts  of  Love, 
where  ridiculous  questions  of  metaphysical  gallantry  were  de- 
bated by  poetical  advocates,  under  the  presidency  and  arbitra- 
tion of  certain  ladies,  much  calculated  to  bring  forward  any 
genuine  excellence.  They  illustrate,  however,  what  is  more 
immediately  my  own  object,  the  general  ardour  for  poetry  and 
the  manners  of  those  chivalrous  ages.'" 

The  great  reputation  acquired  by  the  troubadours,  and  pane- 
gyrics lavished  on  some  of  them  by  Dante  and  Petrarch,  excited 
a  curiosity  among  literary  men,  which  has  been  a  good  deal 
disappointed  by  further  acquaintance.  An  excellent  French  an- 
tiquary of  the  last  age,  La  Cume  de  St.  Palaye,  spent  a  great  part 
of  his  life  in  accumulating  manuscripts  of  Proven^  poetry,  very 
little  of  which  had  ever  been  printed.  Translations  from  part 
of  this  collection,  with  memorials  of  the  writers,  were  published 
by  Millot ;  and  we  certainly  do  not  often  meet  with  passages  in 
his  three  volumes  which  give  us  any  poetical  pleasure.'^'  Some 
of  the  original  poems  have  since  been  published,  and  the  ex- 
tracts made  from  them  by  the  recent  historians  of  southern  lit- 
erature are  rather  superior.  The  troubadours  chiefly  confined 
themselves  to  subjects  of  love,  or  rather  gallantry,  and  to  satires 
(sirventes),  which  are  sometimes  keen  and  spirited.  No  ro- 
mances of  chivalry,  and  hardly  any  tales,  are  found  among  their 
works.  There  seems  a  general  deficiency  of.  imagination,  and 
especially  of  that  vivid  description  which  distinguishes  works  of 
genius  in  the  rudest  period  of  society.  In  the  poetry  of  senti- 
ment, their  favourite  province,  they  seldom  attain  any  natural 
expression,  and  consequently  produce  no  interest.  I  speak,  of 
course,  on  the  presumption  that  the  best  specimens  have  been 
exhibited  by  those  who  have  undertaken  the  task.  It  must  be 
allowed,  however,  that  we  can  not  judge  of  the  troubadours  at 


■"  ^or   the   Court!   of   Love,   xe   Tic       trtftfd  this  tiruome  iiibjcet. 
!«de,  "  Vit  de  Pilrirque,"  tome  ii,  nole  ■"  "  Histoire    Litt^nirc    do    TroBb» 

'.).     L«  Crude,  "  FabUuiK,"  tome  1,  p.       doun,"    (PBrii,  1774.) 
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a  greater  disadvantage  than  through  the  prose  translations  of 
MUlot.  Their  poetry  was  entirely  of  that  class  which  is  allied 
to  music,  and  excites  the  fancy  or  feelings  rather  by  the  power 
of  sound  than  any  stimulancy  of  imagery  and  passion.  Possess- 
ing a  flexible  and  harmonious  language,  they  invented  a  variety 
of  metrical  arrangements,  perfectly  new  to  the  nations  of  Eu- 
rope. The  Latin  hymns  were  striking,  but  monotonous,  the 
metre  of  the  northern  French  unvaried ;  but  in  Provencal  poetry, 
almost  every  length  of  verse,  from  two  syllables  to  twelve,  and 
the  most  intricate  disposition  of  rhymes,  were  at  the  choice  of 
the  troubadour.  The  canzoni,  the  sestine,  all  the  lyric  metres 
of  Italy  and  Spain  were  borrowed  from  his  treasury.  With  such 
a  command  of  poetical  sounds,  it  was  natural  that  he  should  in- 
spire delight  into  ears  not  yet  rendered  familiar  to  the  artifices 
of  verse;  and  even  now  the  fragments  of  these  ancient  lays, 
quoted  by  M.  Sismondi  and  M.  Ginguene,  seem  to  possess  a 
sort  of  charm  that  has  evaporated  in  translation.  Upon  this 
harmony,  and  upon  the  facility  with  which  mankind  are  apt 
to  be  deluded  into  an  admiration  of  exaggerated  sentiment  in 
poetry,  they  depended  for  their  influence.  And  however  vapid 
the  songs  of  Provence  may  seem  to  our  apprehensions,  they 
were  undoubtedly  the  source  from  which  poetry  for  many  cen- 
turies derived  a  great  portion  of  its  habitual  language.'®® 

It  has  been  maintained  by  some  antiquaries  that  the  northern 
Romance,  or  what  we  properly  call  French,  was  not  formed  until 
the  tenth  century,  the  common  dialect  of  all  France  having  pre- 
viously resembled  that  of  Languedoc.  This  hypothesis  may  not 
be  indisputable;  but  the  question  is  not  likely  to  be  settled,  as 
scarcely  any  written  specimens  of  Romance,  even  of  that  age, 
have  survived.*'^  In  the  eleventh  century,  among  other  more 
obscure  productions,  both  in  prose  and  metre,  there  appears 
what,  if  unquestioned  as  to  authenticity,  would  be  a  valuable 
monument  of  this  language — ^the  laws  of  William  the  Conqueror. 

•"Two  very  modem  French  writers. 
If.  Gingneni  ("  Histoire  Litt^raire  d' 
Italie,'*  Paris,  181 1)  and  M.  Sismondi 
rLitt^rature  du  Midi  de  rEurope," 
Paris,  1813),  have  revived  the  poetical  his- 
tory of  the  troubadours.  To  them,  still 
more  than  to  Millot  and  Tiraboschi,  I 
would  acknowledge  my  obligations  for 
the  little  I  have  learned  in  respect  of  this 
forgotten  school  of  poetnr.  Notwith- 
standing, however,  the  heaviness  of  Mil- 
lot's  work,  a  fault  not  imputable  to  him- 
self, though  Ritson,  as  I  remember,  calls 
him,  in  his  own  polite  style,  **  a  block- 
head," it  will  always  be  useful  to  the  in- 
quirer into  the  manners  and  opinions  of 
me  middle  ages,  from  the  numerous  illus- 
trations it  contains  of  two  general  facts: 
the  extreme  dissoluteness  of  morals  among 
the  higher  ranks,  and  the  prevailing  ani- 
aotitj  of  all  classes  against  the  clergy. 


./""Hist.  Litt  de  la  France,"  tome 
VM,  p.  58.  Le  Bceuf,  according  to  these 
Benedictines,  has  published  some  poetical 
fragments  of  the  tenth  century;  and  they 
quote  part  of  a  charter  as  old  as  940  in 
•/  Romance  "  (p.  59).  But  that  antiquary, 
m  a  memoir  printed  in  the  seventeenu 
volume  of  the  *'  Academy  of  Inscriptions,*' 
which  throws  more  light  on  the  infancy 
of  the  French  language  than  anything 
within  my  knowledge,  says  only  that  the 
earliest  specimens  of  verse  in  the  Royal 
Library  are  of  the  eleventh  century  au 
plus  tard  (p.  717).  M.  de  la  Rue  is  said 
to  have  found  some  poems  of  the  elev- 
enth century  in  the  British  Museum 
(Roquefort,    "  Etat    de    la    Po^sie    Fran- 

goise,"  p.  ao6).    Le  BoeuTs  fragment  may 
e  found  in  this  work  (p.  379):  it  seema 
nearer  to  the  Proven^  tScoA.  m<t.  ^tvolOql 
dialect 
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These  are  preserved  in  a  manuscript  of  Ingulfus's  "  History  of 
Croyland,"  a  blank  being  left  in  other  copies  where  they  should 
be  inserted.**'  They  are  written  in  an  idiom  so  far  removed 
from  the  Provencal  that  one  would  be  disposed  to  think  the 
separation  between  these  two  speoies  of  Romance  of  older  stand- 
ing than  is  commonly  allowed.  But  it  has  been  thought  probable 
that  these  laws,  which,  in  fact,  were  nearly  a  repetition  of  those 
of  Edward  the  Confessor,  were  originally  published  in  Anglo- 
Saxon,  the  only  language  intelligible  to  the  people,  and  trans- 
lated, at  a  subsequent  period,  by  some  Norman  monk  into 
French.'*' 

The  use  of  a  popular  language  became  more  common  after 
the  year  iioo.  Translations  of  some  books  of  Scripture  and 
acts  of  saints  were  made  about  that  time,  or  even  earlier,  and 
there  are  French  sermons  of  St.  Bernard,  from  which  extracts 
have  been  published,  in  the  Royal  Library  at  Paris.***  In  1126 
a  charter  was  granted  by  Louis  VI  to  the  city  of  Beauvais  in 
French.***  Metrical  compositions  are  in  general  the  first  litera- 
ture of  a  nation,  and  even  if  no  distinct  proof  could  be  adduced 
we  might  assume  their  existence  before  the  twelfth  century. 
There  is,  however,  evidence,  not  to  mention  the  fragments  printed 
by  Le  Bceuf,  of  certain  lives  of  saints  translated  into  French 
verse  by  Thibault  de  Vernon,  a  canon  of  Rouen,  before  the  mid- 
dle of  the  preceding  age.  And  we  are  told  that  Taillefer,  a  Nor- 
man minstrel,  recited  a  song  or  romance  on  the  deeds  of  Roland, 
before  the  army  of  his  countrymen,  at  the  battle  of  Hastings,  in 
1066.  Philip  de  Than,  a  Norman  subject  of  Henry  I,  seems  to 
be  the  earliest  poet  whose  works  as  well  as  name  have  reached 
us,  unless  we  admit  a  French  translation  of  tlie  work  of  one 
Marbode  upon  precious  stones  to  be  more  ancient.***  This  De 
Than  wrote  a  set  of  rules  for  computation  of  time  and  an  account 
of  different  calendars.  A  happy  theme  for  inspiration  without 
doubt!  Another  performance  of  the  same  author  is  a  treatise 
on  birds  and  beasts,  dedicated  to  Adelaide,  queen  of  Henry  I.**^ 
But  a  more  famous  votary  of  the  Muses  was  Wace,  a  native 

•«  Gale,  "  XV  Script.,"  tome  i.  p.  88, 

"*  Ritson's  ••  Dissertation  on  Ro- 
mance," p.  66.  [The  laws  of  William  the 
Conaueror,  published  in  InffuHus,  are 
translated  from  a  Latin  original;  the 
French  is  ojf  the  thirteenth  century.  It 
is  now  doubted  whether  any  French,  ex- 
cept a  fragment  of  a  translation  of 
Boethius,  in  verse,  is  extant  of  an  earlier 
age  than  the  twelfth.  ("  Introduction  to 
Hist,  of  Literat.,"  third  edit,  p.  28.)] 
,  "*"Hist.  Litt."  tome  ix.  p.  149; 
•Fabliaux,"  par  Barbasan,  vol.  1,  p.  9, 
edit.    1808:    "M^m.    de    1' Academic    des 

•STv"  *o™e8  3^  and  xvii,  p.  714,  etc. 

***  Mabillon  speaks  of  this  as  the  old- 
est French  instrument  he  had  seen.    But 


the  Benedictines  quote  some  of  the 
eleventh  century.  ("  Hist.  Litt.."  tome 
▼ii,  p.  59>)  This  charter  is  supposed  by 
the  authors  of  "  Nouveau  Traite  de  Dip- 
lomatique "  to  be  translated  from  the 
Latin,  tome  iv.  p.  519.  French  charters, 
they  say,  are  not  common  before  the  age 
of  Lo«is  IX;  and  this  is  confirmed  by 
those  published  in  Martenne*s  "The- 
saurus Anecdotorum,"  which  are  very 
commonly  in  French  from  his  reign,  bat 
hardly  ever  before. 

***  Ravaliire,  "  R^ol.  de  la  Langue 
Francoise,"  p.  116,  doubts  the  age  of  tnii 
translation. 

*"  "  Archxologia,"  vols,  xu  and  xiii. 
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of  Jersey,  who  about  the  beginning  of  Henry  IFs  reign  turned 
Geoflfrey  of  Monmouth's  history  into  French  metre.  Besides  this 
poem,  called  "  Le  Brut  d'Angleterre,"  he  composed  a  series  of 
metrical  histories,  containing  the  transactions  of  the  Dukes  of 
Normandy,  from  RoUo,  their  great  progenitor,  who  gave  name 
to  the  Roman  de  Rou,  down  to  his  own  age.  Other  productions 
are  ascribed  to  Wace,  who  was  at  least  a  prolific  versifier,  and, 
if  he  seem  to  deserve  no  higher  title  at  present,  has  a  claim  to 
indulgence,  and  even  to  esteem,  as  having  far  excelled  his  con- 
temporaries, without  any  superior  advantages  of  knowledge.  In 
emulation,  however,  of  his  fame,  several  Norman  writers  addicted 
themselves  to  composing  chronicles,  or  devotional  treatises  in 
metre.  The  court  of  our  Norman  kings  was  to  the  early  poets 
in  the  Langue  d'Oil  what  those  of  Aries  and  Toulouse  were  to 
the  troubadours.  Henry  I  was  fond  enough  of  literature  to 
obtain  the  surname  of  Beauclerc;  Henry  H  was  more  indispu- 
tably an  encourager  of  poetry;  and  Richard 'I  has  left  composi- 
tions of  his  own  in  one  or  other  (for  the  point  is  doubtful)  of 
the  two  dialects  spoken  in  France.*** 

If  the  poets  of  Normandy  had  never  gone  beyond  historical 
and  religious  subjects,  they  would  probably  have  had  less  claim 
to  our  attention  than  their  brethren  of  Provence.  But  a  differ- 
ent and  far  more  interesting  species  of  composition  began  to  be 
cultivated  in  the  latter  part  of  the  twelfth  century.  Without 
entering  upon  the  controverted  question  as  to  the  origin  of 
romantic  fictions,  referred  by  one  party  to  the  Scandinavians,  by 
a  second  to  the  Arabs,  by  others  to  the  natives  of  Brittany,  it  is 
manifest  that  the  actual  stories  upon  which  one  early  and  numer- 
ous class  of  romances  was  founded  are  related  to  the  traditions 
of  the  last  people.  These  are  such  as  turn  upon  the  fable  of 
Arthur ;  for  though  we  are  not  entitled  to  deny  the  existence  of 
such  a  personage,  his  story  seems  chiefly  the  creation  of  Celtic 
vanity.  Traditions  current  in  Brittany,  though  probably  de- 
rived from  this  island,  became  the  basis  of  Geoffrey  of  Mon- 
mouth's Latin  prose,  which,  as  has  been  seen,  was  transfused  into 
French  metre  by  Wace.***    The  vicinity  of  Normandy  enabled 


***Mi]lot  uys  that  Richard's  sinrentes 
(satirical  songs)  have  appeared  in  French 
as  wdl  as  ProTenQal,  but  that  the,  former 
is  probably  a  translation.  ("  Hist,  des 
Tronbadours,"  vol.  i,  p.  54.)  Yet  I  have 
met  with  no  writer  who  quotes  them  m 
the  latter  language,  and  M.  Ginguen6.  as 
well  as  Le  Grand  d'Aussy,  considers 
Richard  as  a  trouveur.  ..  ^   ^     . 

[Raynouard  has  since  published,  m 
Froven^ml,  die  song  of  Richard  on  his 
captivity,  which  had  several  times  ap- 
peared  in  French.  It  is  not  improbable 
that  he  wrote  it  in  both  dialects.  (Leroux 
de    Lincy,    "  Chants    Historiques    Fran- 


•t 


^is,"  vol.  i,  p.  S5')  Richard  also  com- 
posed verses  in  the  Poitevin  dialect, 
spoken  at  that  time  in  Maine  and  Anjou, 
which  resembles  the  Lansue  d'Oc  more 
than  that  of  northern  France,  though, 
especially  in  the  latter  countries,  it  gave 
way  not  long  afterward.    (Id.,  p.  77.)] 

***This  derivation  of  the  romantic 
stories  of  Arthur,  which  Le  Cvrand 
d'Aussy  ridiculously  attributes  to  the 
jealousy  entertained  oy  the  English  of  the 
renown  of  Charlemagne,  is  stated  in  a 
very  perspicuous  and  satisfactory  manner 
bv  Mr.  Ellis,  in  his  "  Specimens  of  EasVi 
English  Metrical  ilom%AC«».** 


868  HALLAM'S  MIDDLE  AGES 

its  poets  to  enrich  their  narratives  with  other  Armorican  fictipns, 
all  relating  to  the  heroes  who  had  surrounded  the  table  of  the 
son  of  Uther.'*®  An  equally  imaginary  history  of  Charlemagne 
gave  rise  to  a  new  family  of  romances.  The  authors  of  these 
fictions  were  called  Trouveurs,  a  name  obviously  identical  with 
that  of  Troubadours.  But  except  in  name  there  was  no  resem- 
blance between  the  minstrels  of  the  northern  and  southern  dia- 
lects. The  invention  of  one  class  was  turned  to  description, 
that  of  the  other  to  sentiment ;  the  first  were  epic  in  their  form 
and  style,  the  latter  almost  always  lyric.  We  can  not  perhaps 
g^ve  a  better  notion  of  their  dissimilitude  than  by  saying  that 
one  school  produced  Chaucer  and  the  other  Petrarch.  Besides 
these  romances  of  chivalry,  the  trouveurs  displayed  their  powers 
of  lively  narration  in  comic  tales  pr  fabliaux  (a  name  sometimes 
extended  to  the  higher  romance),  which  have  aided  the  imagina- 
tion of  Boccaccio  and  La  Fontaine.  These  compositions  are  cer- 
tainly more  entertaining  than  those  of  the  troubadours ;  but,  con- 
trary to  what  I  have  said  of  the  latter,  they  often  gain  by  appear- 
ing in  a  modern  dress.  Their  versification,  which  doubtless  had 
its  charm  when  listened  to  around  the  hearth  of  an  ancient  castle, 
is  very  languid  and  prosaic,  and  suitable  enough  to  the  tedious 
prolixity  into  which  the  narrative  is  apt  to  fall ;  and  though  we 
find  many  sallies  of  that  arch  and  sprightly  simplicity  which  char- 
acterizes the  old  language  of  France  as  well  as  England,  it  re- 
quires, upon  the  whole,  a  factitious  taste  to  relish  these  Norman 
tales,  considered  as  poetry  in  the  higher  sense  of  the  word,  dis- 
tinguished from  metrical  fiction. 

A  manner  very  different  from  that  of  the  fabliaux  was  adopted 
in  the  "  Roman  de  la  Rose,"  begun  by  William  de  Loris  about 
1250,  and  completed  by  John  de  Meun  half  a  century  later.  This 
poem,  which  contains  about  sixteen  thousand  lines  in  the  usual 
octo-syllable  verse,  from  which  the  early  French  writers  seldom 
deviated,  is  an  allegorical  vision,  wherein  love  and  the  other  pas- 
sions or  qualities  connected  with  it  pass  over  the  stage,  without 
the  intervention,  I  believe,  of  any  less  abstract  personages. 
Though  similar  allegories  were  not  unknown  to  the  ancients, 
and,  which  is  more  to  the  purpose,  may  be  found  in  other  pro- 
ductions of  the  thirteenth  century,  none  had  been  constructed  so 
elaborately  as  that  of  the  "  Roman  de  la  Rose."  Cold  and  tedious 
as  we  now  consider  this  species  of  poetry,  it  originated  in  the 
creative  power  of  imagination,  and  appealed  to  more  refined  fed- 

•••  [Thotigh  the  stories  of  Arthur  were  British  crown,  and  was  intended,  conse* 

not  invented  by  the  English  out  of  jeal-  quently,    as    a    counterpoise    to    that    of 

ousy    of   Charlemagne,    it    has    been    in-  Turpin,  which  never  became  popular  in 

fteniously  conjectured  and  rendered  hiffh-  England.     It   is   doubtful,    in    ray   judg- 

V  probable  by  Mr.  Sharon  Turner  that  ment,     whether     Geoffrey     borrowed    so 

the   history   by   Geoffrey    of    Monmouth  much   from  Armorican   traditions  ms  h€ 

was  composed  with  a  political  view  to  dis-  pretended.] 
p/ay  the  independence  and  dignity  ol  the 
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ing  than  the  common  metrical  narratives  could  excite.  This 
poem  was  highly  popular  in  the  middle  ages,  and  became  the 
source  of  those  numerous  allegories  which  had  not  ceased  in  the 
seventeenth  century. 

The  French  language  was  employed  in  prose  as  well  as  in 
metre.  Indeed,  it  seems  to  have  had  almost  an  exclusive  privi- 
lege in  this  respect.  "  The  language  of  Oil,"  says  Dante  in  his 
treatise  on  vulgar  speech,  "  prefers  its  claim  to  be  ranked  above 
those  of  Oc  and  Si  (Provencal  and  Italian),  on  the  ground  that 
all  translations  or  compositions  in  prose  have  been  written  there- 
in, from  its  greater  facility  and  grace,  such  as  the  books  com- 
piled from  the  Trojan  and  Roman  stories,  the  delightful  fables 
about  Arthur,  and  many  other  works  of  history  and  science."  ••* 
I  have  mentioned  already  the  sermons  of  St.  Bernard  and  trans- 
lations from  Scripture.  The  laws  of  the  kingdom  of  Jerusalem 
purport  to  have  been  drawn  up  immediately  after  the  first  cru- 
sade, and  though  their  language  has  been  materially  altered,  there 
seems  no  doubt  that  they  were  originally  compiled  in  French.'" 
Besides  some  charters,  there  are  said  to  have  been  prose  romances 
before  the  year  1200.***  Early  in  the  next  age  Ville  Hardouin, 
seneschal  of  Campagne,  recorded  the  capture  of  Constanti- 
nople in  the  fourth  crusade,  an  expedition  the  glory  and  reward 
of  which  he  had  personally  shared,  and,  as  every  original  work 
of  prior  date  has  either  perished  or  is  of  small  importance,  may 
be  deemed  the  father  of  French  prose.  The  "  Establishments  " 
of  St.  Louis,  and  the  law  treatise  of  Beaumanoir,  fill  up  the  in- 
terval of  the  thirteenth  century,  and  before  its  conclusion  we 
must  suppose  the  excellent  memoirs  of  Joinville  to  have  been 
composed,  since  they  are  dedicated  to  Louis  X  in  1315,  when  the 
author  could  hardly  be  less  than  ninety  years  of  age.  Without 
prosecuting  any  further  the  history  of  French  literature,  I  will 
only  mention  the  translations  of  Livy  and  Sallust,  made  in  the 
reign  and  by  the  order  of  John,  with  those  of  Caesar,  Suetonius, 
Ovid,  and  parts  of  Cicero,  which  are  due  to  his  successor, 
Charles  ¥.»•* 


■"  "  Pro9€  e  Rime  di  Dante,"  Vcnex., 
17C8,  tome  iv,  p.  261.  Dante's  words, 
biblia  cum  Trojanorum  Romanonimque 
gestibus  compilata,  seem  to  bear  no  other 
meaning  than  what  I  have  given.  But 
there  mav  be  a  doubt  whether  biblia  is 
ever  used  except  for  the  Scriptures;  and 
the  Italian  translator  renders  it  cio^  la 
bibbia,  i  fatti  de  i  Trojani,  e  de  i  Ro- 
inani.  In  this  case  something  is  wrong 
in  the  original  Latin,  and  Dante  will 
have  alluded  to  the  translations  of  parts 
of  Scripture  made  into  French,  as  men- 
tioned in  the  text 

■•»  The  "  Assises  de  Jerusalem  have 
nadergone  two  revisions;  one,  in  1250,  by 
order  of  John  d'Ibelin,  Count  of  Jaffa, 


and  a  second  in  i^,  by  sixteen  com- 
missioners  chosen  by  the  states  of  the 
kingdom  of  Cyprus.  Their  language 
seems  to  be  such  as  might  be  expected 
from  the  time  of  the  former  revision. 

••*  Several  prose  romances  were  writ- 
ten or  translated  from  the  Latin,  about 
11^  and  afterward.  Mr.  Ellis  seems  in- 
chned  to  dispute  their  antiquity.  But, 
besides  the  authorities  of  La  Kavaliire 
and  Tressan,  the  latter  of  which  ii  not 
worth  much,  a  late  very  extensively  in- 
formed writer  seems  to  have  put  this  mat- 
terjDut  of  doubt.  (Roquefort  rlamericourt, 
"  £tat  de  U  Poesie  Fran^aise  dans  lea 
lame  et  ijme  siiclca/*  P*x\v  "C^\v,  v«  'v•n^^ 
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I  confess  myself  wholly  uninformed  as  to  the  original  forma- 
tion of  the  Spanish  language,  and  as  to  the  epoch  of  its  separa- 
tion into  the  two  principal  dialects  of  Castile  and  Portugal,  or 
Gallicia ;  *•*  nor  should  I  perhaps  have  alluded  to  the  literature 
of  that  peninsula  were  it  not  for  a  remarkable  poem  which  shines 
out  among  the  minor  lights  of  those  times.  This  is  a  metrical 
life  of  the  Cid  Ruy  Diaz,  written  in  a  barbarous  style  and  with 
the  rudest  inequality  of  measure,  but  with  a  truly  Homeric 
warmth  and  vivacity  of  delineation.  It  is  much  to  be  regretted 
that  the  author's  name  has  perished;  but  its  date  has  been  re- 
ferred by  some  to  the  middle  of  the  twelfth  century,  while  the 
hero's  actions  were  yet  recent,  and  before  the  taste  of  Spain  had 
been  corrupted  by  the  Provencal  troubadours,  whose  extremely 
different  manner  would,  if  it  did  not  pervert  the  poet's  genius, 
at  least  have  impeded  his  popularity.  A  very  competent  judge 
has  pronounced  the  poem  of  the  Cid  to  be  "  decidedly  and  be- 
yond comparison  the  finest  in  the  Spanish  language."  It  is  at 
least  superior  to  any  that  was  written  in  Europe  before  the  ap- 
pearance of  Dante.'** 

A  strange  obscurity  envelops  the  infancy  of  the  Italian  lan- 
guage. Though  it  is  certain  that  grammatical  Latin  had  ceased 
to  be  employed  in  ordinary  discourse,  at  least  from  the  time  of 
Charlemagne,  we  have  not  a  single  passage  of  undisputed  au- 
thenticity, in  the  current  idiom,  for  nearly  four  centuries  after- 
ward. Though  Italian  phrases  are  mixed  up  in  the  barbarous 
jargon  of  some  charters,  not  an  instrument  is  extant  in  that  lan- 
guage before  the  year  1200,  unless  we  may  reckon  one  in  the 
Sardinian  dialect  (which  I  believe  was  rather  Provencal  than 
Italian),  noticed  by  Muratori.**^  Nor  is  there  a  vestige  of  Ital- 
ian poetry  older  than  a  few  fragments  of  Ciullo  d'  Alcamo,  a 


xi,  p.  121;  De  Sade,  "Vic  dc  P^trarque," 
tome  iii,  p.  548.  Charles  V  had  more 
learning  tnan  most  princes  of  his  time. 
Christine  de  Pisan,  a  lady  who  has  writ- 
ten'memoirs,  or  rather  a  eulogy  of  him, 
says  that  his  father  le  fist  introdire  en 
lettres  moult  sufKsamment,  et  tant  que 
competemment  entendoit  son  Latin,  et 
soumsamment  scavoit  les  regies  de  gram- 
maire;  la  quelle  chose  pieust  a  dieu 
qu'ainsi  fust  accoutum^e  entre  les  princes. 
("  Collect,  de  M6m.,"  tome  iv,  pp.  103, 
190,  etc.) 

•"  The  earliest  Spanish  that  I  remem- 
ber to  have  seen  is  an  instrument  in  Mar- 
tenne,  "  Thesaurus  Anecdotorum,"  tome 
i,  p.  263;  the  date  of  which  is  109^.  Per- 
sons more  conversant  with  the  antiquities 
of  that  country  may  possibly  go  further 
back.  Another,  of  iioi,  is  published  in 
Marina's  "  Teoria  de  las  Cortes,"  tome 
"1,  p.  1.  It  is  in  a  Vidimus  by  Peter 
the  Cruel,  and  can  not,  I  presume,  have 
been  a  translation  from  the  Latin.  Yet 
the  editors  of  "  Nouveau  Tr.  de  Diplom." 
mention  m  charter  of  IJ43  as  the  earliest 


they  are  acquainted  with  in  the  Spanish 
lanffuage  (tome  iv,  p.  525). 

Charters  in  the  German  language,  ac- 
cording to  the  same  work,  first  appear  in 
the  time  of  the  Emperor  Rodolph,  liter 
1272,  and  became  usual  in  the  next  cen- 
tury (p.  523).  But  Stnivius  mentions  an 
instrument  of  12^  as  the  earliest  in  Ger- 
man.    ("  Corp.  Hist  Germ.,"  p.  457.) 

***  An  extract  from  this  poem  was  pub- 


lished  in    1808   by    Mr.    Southey,   at  the 
end  of  his  "  Chronicle  of  the  Cid,"  the 


many  other  talents,  for  an  nnrivalled  fe- 
licity in  expressing  the  peculiar  manner 
of  authors  whom  he  translates  or  imitates. 
M.  Sismondi  has  given  other  passages  in 
the  third  volume  of  his  "  History  of 
Southern  Literature."  This  popular  and 
elegant  work  contains  some  interesting  and 
not  very  common  information  as  to  the 
early  Spanish  poets  in  the  Provencal  dia- 
lect, as  well  as  those  who  wrote  in  Castiliao* 
■^  "  Dissert"  33. 
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Sicilian,  who  must  have  written  before  1193,  since  he  mentions 
Saladin  as  then  living.***  This  may  strike  us  as  the  more  remark- 
able when  we  consider  the  political  circumstances  of  Italy  in 
the  eleventh  and  twelfth  centuries.  From  the  struggles  of  her 
spirited  republics  against  the  emperors  and  their  internal  fac- 
tions, we  might,  upon  all  general  reasoning,  anticipate  the  early 
use  and  vigorous  cultivation  of  their  native  language.  Even  if 
it  were  not  yet  ripe  for  historians  and  philosophers,  it  is  strange 
that  no  poet  should  have  been  inspired  with  songs  of  triumph 
or  invective  by  the  various  fortunes  of  his  country.  But,  on  the 
contrary,  the  poets  of  Lombardy  became  troubadours,  and  wasted 
their  genius  in  Provencal  love  strains  at  the  courts  of  princes. 
The  Milanese  and  other  Lombard  dialects  were,  indeed,  exceed- 
ingly rude;  but  this  rudeness  separated  them  more  decidedly 
from  Latin:  nor  is  it  possible  that  the  Lombards  could  have 
employed  that  language  intelligibly  for  any  public  or  domestic 
purpose.  And,  indeed,  in  the  earliest  Italian  compositions  that 
have  been  published,  the  new  language  is  so  thoroughly  formed 
that  it  is  natural  to  infer  a  very  long  disuse  of  that  from  which 
it  was  derived.  The  Sicilians  claim  the  glory  of  having  first 
adapted  their  own  harmonious  dialect  to  poetry.  Frederick  II 
both  encouraged  their  art  and  cultivated  it ;  among  the  very  first 
essays  of  Italian  verse  we  find  his  productions  and  those  of  his 
chancellor,  Piero  delle  Vigne.  Thus  Italy  was  destined  to  owe 
the  beginnings  of  her  national  literature  to  a  foreigner  and  an 
enemy.  These  poems  are  very  short  and  few;  those  ascribed 
to  St.  Francis  about  the  same  time  are  hardly  distinguishable 
from  prose;  but  after  the  middle  of  the  thirteenth  century  the 
Tuscan  poets  awoke  to  a  sense  of  the  beauties  which  their  native 
language,  refined  from  the  impurities  of  vulgar  speech,***  could 
display,  and  the  genius  of  Italian  literature  was  rocked  upon  the 
restless  waves  of  the  Florentine  democracy.  Ricordano  Male- 
spini,  the  first  historian,  and  nearly  the  first  prose  writer  in  Ital- 
ian, left  memorials  of  the  republic  down  to  the  year  1281,  which 
was  that  of  his  death,  and  it  was  continued  by  Giacchetto  Male- 
spini  to  1286.  These  are  little  inferior  in  purity  of  style  to  'the 
best  Tuscan  authors ;  for  it  is  the  singular  fate  of  that  language 
to  have  spared  itself  all  intermediate  stagfes  of  refinement,  and, 
starting  the  last  in  the  race,  to  have  arrived  almost  instantane- 


"•  Tirmboschi,  tome  iv,  p.  3^. 

"*  Dante,  in  his  treatise  **  ue  vulgari 
Eloquentii,  reckons  fourteen  or  fifteen 
dialects  spoken  in  different  parts  of  Italy, 
all  of  which  were  debased  by  impure 
modes  off  expression.  But  the  "  noble, 
principal,  and  courtlv  Italian  idiom  "  was 
that  which  belonged  to  every  city,  and 
seemed  to  belong  to  none,  and  which,  ;f 
ItalT  had  a  court,  would  be  the  language 
of  that  court  (pp.  S74,  277). 


Allowing  for  the  metaphysical  obscu- 
rity in  which  Dante  chooses  to  euTelop 
the  subject,  this  might  pKcrhaps  be  said 
at  present  The  Florentine  dialect  has 
its  peculiarities,  which  distinguish  it  from 
the  general  Italian  language,  though 
these  are  seldom  discerned  by  foreigners, 
nor  always  by  natives,  with  whom  Tuscan 
is  the  proper  denomination  of  their  uar 
tional  tongue. 
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ously  at  the  goal.  There  is  an  interval  of  not  much  more  than 
half  a  century  between  the  short  fragment  of  CiuUo  d'  Alcamo, 
mentioned  above,  and  the  poems  of  Guido  Guinizzelli,  Guitone 
d'  Arezzo,  and  Guido  Cavalcante,  which,  in  their  diction  and  turn 
of  thought,  are  sometimes  not  unworthy  of  Petrarch,*" 

But  at  the  beginning  of  the  next  age  arose  a  much  greater 
genius,  the  true  father  of  Italian  poetry,  and  the  first  nnnio  in  the 
literature  of  the  middle  ages.  This  was  Dante,  or  Durante 
Alighieri,  bom  in  1265,  of  a  respectable  family  at  Florence.  At- 
tached to  the  Guelf  party,  which  had  then  obtained  a  fin.l  as- 
cendency over  its  rival,  he  might  justly  promise  himself  the 
natural  reward  of  talents  under  a  free  government,  public  trust 
and  the  esteem  of  his  compatriots.  But  the  Guelfs  unhappily 
were  split  into  two  factions,  the  Bianchi  and  the  Neri,  with  the 
former  of  whom,  and,  as  it  proved,  the  unsuccessful  side,  D:rnte 
was  connected.  In  1300  he  filled  the  office  of  one  of  the  Priori, 
or  chief  magistrates  at  Florence;  and  having  manifested  in  ihis, 
as  was  alleged,  some  partiality  toward  the  Bianchi,  a  sentence 
of  proscription  passed  against  him  about  two  years  afterward, 
when  it  became  the  turn  of  the  opposite  faction  to  triumph. 
Banished  from  his  country,  and  baffled  in  several  efforts  of  his 
friends  to  restore  their  fortunes,  he  had  no  resource  but  at  the 
courts  of  the  Scalas  at  Verona  and  other  Italian  princes,  attach- 
ing himself  in  adversity  to  the  imperial  interests,  and  tasting, 
in  his  own  language,  the  bitterness  of  another's  bread.*"  In 
this  state  of  exile  he  finished,  if  he  did  not  commence,  his  great 
poem,  the  "  Divine  Comedy  " ;  a  representation  of  the  three 
kingdoms  of  futurity,  Hell,  Purgatory,  and  Paradise,  divided 
into  one  hundred  cantos,  and  containing  about  fourteen  thousand 
lines.    He  died  at  Ravenna  in  1321. 

Dante  is  among  the  very  few  who  have  created  the  national 
poetry  of  their  country.  For  notwithstanding  the  polished  ele- 
gance of  some  earlier  Italian  verse,  it  had  been  confined  to 
amorous  sentiment ;  and  it  was  yet  to  be  seen  that  the  language 
could  sustain,  for  a  greater  length  than  any  existing  poem  ex- 

*°*  TinboichI,    tome    iv.    pp.    aog-jTT-  lommu   en    France;    I'lutre   pour   choM 

Gintuen«.  *oI.  1,  c.  6.    The  inle  ot  the  que  U  parleure  en   eat  pLui  deritmble  el 

"  VEu   NuoTi  '■   ol   Dantf.   written    icon  plu>  commune  ■  toutei   sens.     There  it 

■Iter   the    death    of   hi>    Beatrice,   whii^h  uid  to  be  a  manuscripl  h»IoiT  of  Venice 

happened   in   ttyo,   ii   hardly   diatinauiih-  down  to  rn*;,  in  the  Florentine  LibruT, 

Ible,  by  ■  foreigner,  from  that  of  Machi.  written  in  French  by  Martin  d«  Canile, 

■vel   or  Caitiglfone.     Yet   so  re —  -•• -   •»■-   '■-   ' —    -»■ "•"  •— 

the   adoption   of   thii   lanBuage 


gnage,  parceque  la  jangue  francciae 

Brmi  le  monde.  el  eil  1»  plui  delitl 
e  et  a  oir  que  nulle  autre.     (Ging 


Frmcfii    ..._ 

Ibal  it  WB<  t  more  agreeable  and  uaeful 

denundoit  pourquoi  chit  livre  «t  ecrti  II  pane  allrui.  e  come  i  duo  call* 

en   RoraiDi,  telon  la  taiaon   de   France.  II    acendere   e    1    talir   per   altrai 
pour  choae  que  nout  tommet  Ytalien,  je  acale." 

diroie  ^ue  ch'cat  pour  ehoM  que  noua  "  nradi*.,"  cant.  tC 
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ccpt  the  "  Iliad,"  the  varied  style  of  narration,  reasoning,  and 
ornament.  Of  all  writers,  he  is  the  most  unquestionably  original. 
Virgil  was,  indeed,  his  inspiring  genius,  as  he  declares  himself, 
and  as  may  sometimes  be  perceived  in  his  diction ;  but  his  tone 
is  so  peculiar  and  characteristic  that  few  readers  would  be  willing 
at  first  to  acknowledge  any  resemblance.  He  possessed,  in  an 
extraordinary  degree,  a  command  of  language,  the  abuse  of  which 
led  to  his  obscurity  and  licentious  innovations.  No  poet  ever 
excelled  him  in  conciseness  and  in  the  rare  talent  of  finishing  his 
pictures  by  a  few  bold  touches — ^the  merit  of  Pindar  in  his  better 
hours.  How  prolix  would  the  stories  of  Francesca  or  of  Ugo- 
lino  have  become  in  the  hands  of  Ariosto,  or  of  Tasso,  or  of 
Ovid,  or  of  Spenser!  This  excellence,  indeed,  is  most  striking 
in  the  first  part  of  his  poem.  Having  formed  his  plan  so  as  to 
give  an  equal  length  to  the  three  regions  of  his  spiritual  world, 
he  found  himself  unable  to  vary  the  images  of  hope  or  beati- 
tude, and  the  Paradise  is  a  continual  accumulation  of  descrip- . 
tions,  separately  beautiful,  but  uniform  and  tedious.  Though 
images  derived  from  light  and  music  are  the  most  pleasing,  and 
can  be  borne  longer  in  poetry  than  any  others,  their  sweetness 
palls  upon  the  sense  of  frequent  repetition,  and  we  require  the 
intermixture  of  sharper  flavours.  Yet  there  are  detached  pas- 
sages of  great  excellence  in  this  third  part  of  Dante's  poem; 
and  even  in  the  long  theological  discussions  which  occupy  the 
greater  proportion  of  its  thirty-three  cantos,  it  is  impossible  not 
to  admire  the  enunciation  of  abstract  positions  with  remarkable 
energy,  conciseness,  and  sometimes  perspicuity.  The  first  twelve 
cantos  of  the  Purgatory  are  an  almost  continual  flow  of  soft  and 
brilliant  poetry.  The  last  seven  are  also  very  splendid ;  but  there 
is  some  heaviness  in  the  intermediate  parts.  Fame  has  justly 
given  the  preference  to  the  "  Inferno,"  which  displays  through- 
out a  more  vigorous  and  masterly  conception ;  but  the  mind  of 
Dante  can  not  be  thoroughly  appreciated  without  a  perusal  of  his 
entire  poem. 

The  most  forced  and  unnatural  turns,  the  most  barbarous 
licenses  of  idiom,  are  found  in  this  poet,  whose  power  of  ex- 
pression is  at  other  times  so  peculiarly  happy.  His  style  is 
indeed  generally  free  from  those  conceits  of  thought  which  dis- 
credited the  other  poets  of  his  country ;  but  no  sense  is  too  re- 
mote for  a  word  which  he  finds  convenient  for  his  measure  or 
his  rhyme.  It  seems,  indeed,  as  if  he  never  altered  a  line  on 
account  of  the  necessity  of  rhyme,  but  forced  another,  or  per- 
haps a  third,  into  company  with  it.  For  many  of  his  faults  no 
sufficient  excuse  can  be  made.  But  it  is  candid  to  remember  that 
Dante,  writing  almost  in  the  infancy  of  a  language  which  he  con- 
tributed to  create,  was  not  to  anticipate  that  wotds  -^Vvvda.  \ifc. 
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borrowed  from  the  Latin  and  from  the  provincial  dialects  would 
by  accident,  or  through  the  timidity  of  later  writers,  lose  their 
place  in  the  classical  idiom  of  Italy,  If  Petrarch,  Bembo,  and  a 
few  more  had  not  aimed  rather  at  purity  than  copiousness,  the 
phrases  which  now  appear  barbarous,  and  are  at  least  obsolete, 
might  have  been  fixed  by  use  in  poetical  language. 

The  great  characteristic  excellence  of  Dante  is  elevation  of 
sentiment,  to  which  his  compressed  diction  and  the  emphatic 
cadences  of  his  measure  admirably  correspond.  We  read  him, 
not  as  an  amusing  poet,  but  as  a.  master  of  moral  wisdom,  with 
reverence  and  awe.  Fresh  from  the  deep  and  serious  though 
somewhat  barren  studies  of  philosophy,  and  schooled  in  the  se- 
verer discipline  of  experience,  he  has  made  of  his  poem  a  mirror 
of  his  mind  and  life,  the  register  of  his  solicitudes  and  sorrows, 
and  of  the  speculations  in  which  he  sought  to  escape  their  recol- 
lection. The  banished  magistrate  of  Florence,  the  disciple  of 
Brunetto  Latini,  the  statesman  accustomed  to  trace  the  varying 
fluctuations  of  Italian  faction,  is  forever  before  our  eyes.  For  this 
reason,  even  the  prodigal  display  of  erudition,  which  in  an  epic 
poem  would  be  entirely  misplaced,  increases  the  respect  we  feel 
for  the  poet,  though  it  does  not  tend  to  the  reader's  gratification. 
Except  Milton,  he  is  much  the  most  learned  of  all  the  great  poets, 
and,  relatively  to  his  age,  far  more  learned  than  Milton.  In 
one  so  highly  endowed  by  Nature,  and  so  consummate  by  in- 
struction, we  may  well  sympathize  with  a  resentment  which  exile 
and  poverty  rendered  perpetually  fresh.  The  heart  of  Dante 
was  naturally  sensible,  and  even  tender ;  his  poetry  is  full  of 
simple  comparisons  from  rural  life ;  and  the  sincerity  of  his  early 
passion  fof  Beatrice  pierces  through  the  veil  of  allegory  which 
surrounds  her.  But  the  memory  of  his  injuries  pursues  him  into 
the  immensity  of  eternal  light ;  and,  in  the  company  of  saints 
and  angels,  his  unforgiving  spirit  darkens  at  the  name  of  Flor- 
ence."** 

This  great  poem  was  received  in  Italy  with  that  enthusiastic 
admiration  which  attaches  itself  to  works  of  genius  only  in  ages 
too  rude  to  listen  to  the  envy  of  competitors  or  the  fastidious- 
ness of  critics.  Almost  every  library  in  that  country  contains 
manuscript  copies  of  the  "  Divine  Comedy,"  and  an  account  of 
those  who  have  abridged  or  commented  upon  it  would  swell 
to  a  volume.  It  was  thrice  printed  in  the  year  1472,  and  at  least 
nine  times  within  the  fifteenth  century.  The  city  of  Florence 
in  1373,  with  a  magnanimity  which  almost  redeems  her  original 
injustice,  appointed  a  public  professor  to  read  lectures  upon 
Dante ;  and  it  was  hardly  less  honourable  to  the  poet's  memory 
that  the  first  person  selected  for  this  office  was  Boccaccio.    The 
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Universities  of  Pisa  and  Piacenza  imitated  this  example;  but  it 
is  probable  that  Dante's  abstruse  philosophy  was  often  more 
regarded  in  their  chairs  than  his  higher  excellences.****  Italy, 
indeed,  and  all  Europe,  had  reason  to  be  proud  of  such  a  master. 
Since  Qaudian  there  had  been  seen  for  nine  hundred  years  no 
considerable  body  of  poetry,  except  the  Spanish  poem  of  the 
Cid,  of  which  no  one  had  heard  beyond  the  peninsula,  that  could 
be  said  to  pass  mediocrity;  and  we  must  go  much  further  back 
than  Claudian  to  find  any  one  capable  of  being  compared  with 
Dante.  His  appearance  made  an  epoch  in  the  intellectual  his- 
tory of  modem  nations,  and  banished  the  discouraging  suspicion 
which  long  ages  of  lethargy  tended  to  excite,  that  Nature  had 
exhausted  her  fertility  in  the  great  poets  of  Greece  and  Rome. 
It  was  as  if,  at  some  of  the  ancient  games,  a  stranger  had  ap- 
peared upon  the  plain,  and  thrown  his  quoit  among  the  marks 
of  former  casts  which  tradition  had  ascribed  to  the  demigods. 
But  the  admiration  of  Dante,  though  it  gave  a  general  impulse 
to  the  human  mind,  did  not  produce  imitators.  I  am  unaware 
at  least  of  any  writer,  in  whatever  language,  who  can  be  said  to 
have  followed  the  steps  of  Dante:  I  mean  not  so  much  in  his 
subject  as  in  the  character  of  his  genius  and  style.  His  orbit 
is  still  all  his  own,  and  the  track  of  his  wheels  can  never  be  con- 
founded with  that  of  a  rival.*®* 

In  the  same  year  that  Dante  was  expelled  from  Florence  a 
notary,  by  name  Petracco,  was  involved  in  a  similar  banishment. 
Retired  to  Arezzo,  he  there  became  the  father  of  Francis  Pe- 
trarch. This  g^eat  man  shared,  of  course,  during  his  early  years, 
in  the  adverse  fortune  of  his  family,  which  he  was  invincibly 
reluctant  to  restore,  according  to  his  father's  wish,  by  the  pro- 
fession of  jurisprudence.  The  strong  bias  of  Nature  determined 
him  to  polite  letters  and  poetry.  These  are  seldom  the  foun- 
tains of  wealth ;  yet  they  would  perhaps  have  been  such  to  Pe- 
trarch if  his  temper  could  have  borne  the  sacrifice  of  liberty  for 
any  worldly  acquisitions.  At  the  city  of  Avignon,  where  his 
parents  had  latterly  resided,  his  graceful  appearance  and  the 
reputation  of  his  talents  attracted  one  of  the  Colonna  family,  then 
Bishop  of  Lombes  in  Gascony.  In  him,  and  in  other  members 
of  that  g^eat  house,  never  so  illustrious  as  in  the  fourteenth  cen- 
tury, he  experienced  the  union  of  patronage  and  friendship. 
This,  however,  was  not  confined  to  the  Colonnas.  Unlike  Dante, 
no  poet  was  ever  so  liberally  and  sincerely  encouraged  by  the 
great;  nor  did  any  perhaps  ever  carry  to  that  perilous  inter- 

^  Velli,  *'  Vita  di  Dante."   Tiraboschi.  sufficed.     But   besides   several   legendary 

***  The  source  from   which   Dante  de-  visions  of  the  twelfth  and  thirteenth  cen- 

rired  the  scheme  and  general  idea  of  his  tunes,  it  seems  probable  that  he  derived 

poem   has  been   a   subiect  of  inquiry^  in  hints  from  the  Tesoretto  of  his  master  in 

Italy.     To  his  ori/irinaf  mind   one  might  philosophical     studies.     Brunette     Latini. 

have  thought  the  sixth  iEneid  would  have  (Gingueni,  tome  ii,  p.  8.) 
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course  a  spirit  more  irritably  independent,  or  more  free 
interested  adulation.  He  praised  his  friends  lavishly  be 
he  loved  them  ardently;  but  his  temper  was  easily  susce; 
of  oflfence,  and  there  must  have  been  much  to  tolerate  in 
restlessness  and  jealousy  of  reputation  which  is  perhaps  tl: 
evitable  failing  of  a  poet.*®*  But  everything  was  forgiven 
man  who  was  the  acknowledged  boast  of  his  age  and  cot 
Qement  VI  conferred  one  or  two  sinecure  benefices  upoi 
trarch,  and  would  probably  have  raised  him  to  a  bishop 
he  had  chosen  to  adopt  the  ecclesiastical  profession.  Bi 
never  took  orders,  the  clerical  tonsure  being  a  sufficient  qua 
tion  for  holding  canonries.  The  same  Pope  even  affordec 
the  post  of  apostolical  secretary,  and  this  was  repeated  by  '. 
cent  VI.  I  know  not  whether  we  should  ascribe  to  magnan 
or  to  a  politic  motive  the  behaviour  of  Clement  VI  tc 
Petrarch,  who  had  pursued  a  course  as  vexatious  as  possit 
the  Holy  See.  For  not  only  he  made  the  residence  of  the  suj 
pontiffs  at  Avignon,  and  the  vices  of  their  court,  the  toj 
invectives,  too  well  founded  to  be  despised,  but  he  had  osl 
tiously  put  himself  forward  as  the  supporter  of  Nicola  di  I 
in  a  project  which  could  evidently  have  no  other  aim  th; 
wrest  the  city  of  Rome  from  the  temporal  sovereignty  < 
bishop.  Nor  was  the  friendship  and  society  of  Petrarcl 
courted  by  the  most  respectable  Italian  princes:  by  R< 
King  of  Naples,  by  the  Visconti,  the  Correggi  of  Parms 
famous  Doge  of  Venice,  Andrew  Dandolo,  and  the  Carrara 
ily  of  Padua,  under  whose  protection  he  spent  the  latter 
of  his  life.  Stories  are  related  of  the  respect  shown  to  hi 
men  in  humbler  stations  which  are  perhaps  still  more  sat 
tory.*®*    But  the  most  conspicuous  testimony  of  public  ei 

*••  There  is  an  unpleasing  proof  of  this 
quality  in  a  letter  to  Boccaccio  on  Dante, 
whose  merit  he  rather  disingenuously  ex- 
tenuates, and  whose  popularity  evidently 
stung  him  to  the  quick.  (De  Sade,  tome 
iii,  p.  512.)  Yet  we  judge  so  ill  of  our- 
selves  that  Petrarch  chose  envy  as  the 
vice  from  which  of  all  others  he  was  most 
free.  In  his  dialogue  with  St.  Augustine 
he  says:  Quiquid  libuerit,  dicito;  modo 
me  non  accuses  invidiae.  Aug.  Utinam 
non  tibi  magis  superbia  quam  invidia 
nocuisset:  nam  oc  crimine,  me  judice, 
liber  es.  ("  De  Contemptu  Mundi,*'  edit- 
1581,  p.  342.)  ,        ,      ,    ^ 

I  have  read  in  some  modem  book,  but 
know  not  where  to  seek  the  passage,  that 
Petrarch  did  not  intend  to  allude  to 
Dante  in  the  letter  to  Boccaccio  men- 
tioned above,  but  rather  to  Zanobi  Strata, 
a  contemporary  Florentine  poet,  whom, 
however  forgotten  at  present,  the  bad 
taste  of  a  party  in  criticism  preferred  to 
himself.— Matteo  Villani  mentions  them 
together  as  the  two  great  ornaments  of 


his  age.  This  conjecture  seems  pi 
for  some  expressions  are  not  in  tl 
applicable  to  Dante.  But  whichei 
intended,  the  letter  equally  sho 
irritable  humour  of  Petrarch. 

*<*  A  ffoldsmith  of  Bergamo,  b- 
Henry  Capra,  smitten  with  an  < 
astic  love  of  letters,  and  of  Petrar 
nestly  requested  tne  honour  of 
from  the  poet  The  house  of  thi 
tradesman  was  full  of  representat 
his  person,  and  of  inscriptions  « 
name  and  arms.  No  expense  ha 
spared  in  copying  all  his  works  i 
appeared.  He  was  received  by 
with  a  princely  magnificence;  loc 
a  chamber  hung  with  purple, 
splendid  bed  on  which  no  one  be 
after  him  was  permitted  to  sleep, 
smiths,  as  we  may  judge  by  this  ir 
were  opulent  persons,  yet  the  fri« 
Petrarcti  dissuaded  him  from  th 
as  derogatory  to  his  own  elevat 
tion.    (De  Sade,  tome  iii,  p.  496^) 
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was  bestowed  by  the  city  of  Rome,  in  his  solemn  coronation  as 
laureate  poet  in  the  Capitol.  This  ceremony  took  place  in  1341 ; 
and  it  is  remarkable  that  Petrarch  had  at  that  time  composed  no 
works  which  could,  in  our  estimation,  give  him  pretensions  to 
so  singular  an  honour. 

The  moral  character  of  Petrarch  was  formed  of  dispositions 
peculiarly  calculated  for  a  poet.  An  enthusiast  in  the  emotions 
of  love  and  friendship,  of  glory,  of  patriotism,  of  religion,  he 
gave  the  rein  to  all  their  impulses;  and  there  is  not  perhaps  a 
page  in  his  Italian  writing  which  does  not  bear  the  trace  of  one 
or  other  of  these  affections.  By  far  the  most  predominant,  and 
that  which  has  given  the  greatest  celebrity  to  his  name,  is  his 
passion  for  Laura.  Twenty  years  of  unrequited  and  almost  un- 
aspiring love  were  lightened  by  song ;  and  the  attachment,  which, 
having  long  survived  the  beauty  of  its  object,*®^  seems  to  have 
at  one  time  nearly  passed  from  the  heart  to  the  fancy,  was  changed 
to  an  intenser  feeling,  and  to  a  sort  of  celestial  adoration,  by  her 
death.  Laura,  before  the  time  of  Petrarch's  first  accidental  meet- 
ing with  her,  was  united  in  marriage  with  another — sl  fact  which, 
besides  some  more  particular  evidence,  appears  to  me  deducible 
from  the  whole  tenor  of  his  poetry.*^  Such  a  passion  is  un- 
doubtedly not  capable  of  a  moral  defence;  nor  would  I  seek 
its  palliation  so  much  in  the  prevalent  manners  of  his  age,  by 
which,  however,  the  conduct  of  even  good  men  is  generally  not 
a  little  influenced,  as  in  the  infirmity  of  Petrarch's  character, 
which  induced  him  both  to  obey  and  to  justify  the  emotions  of 
his  heart.  The  lady,  too,  whose  virtue  and  prudence  we  are 
not  to  question,  seems  to  have  tempered  the  light  and  shadow 
of  her  countenance  so  as  to  preserve  her  admirer  from  despair, 
and  consequently  to  prolong  his  sufferings  and  servitude. 

The  general  excellences  of  Petrarch  are  his  command  over 
the  music  of  his  native  language,  his  correctness  of  style,  scarcely 
two  or  three  words  that  he  has  used  having  been  rejected  by 
later  writers,  his  exquisite  elegance  of  diction,  improved  by  the 
perpetual  study  of  Virgil ;  but,  far  above  all,  that  tone  of  pure 
and  melancholy  sentiment  which  has  something  in  it  unearthly, 
and  forms  a  strong  contrast  to  the  amatory  poems  of  antiquity. 
Most  of  these  are  either  licentious  or  uninteresting;  and  those 
of  Catullus,  a  man  endowed  by  Nature  with  deep  and  serious 
sensibility,  and  a  poet,  in  my  opinion,  of  greater  and  more  varied 

Paris  have  the  contraction  ptbus,  which 
leaves  the  matter  open  to  controversy. 
De  Sade  contends  that  "  crebris  "  is  less 
applicable  to  **  perturbationibus  *'  than  to 
"^partubus."  I  do  not  know  that  there  is 
much  in  this;  but  I  am  clear  that  corpus 
exhaustum  partubus  is  much  the  more 
elegant  Latin  expression  of  the  two. 
*«•  [Note  IIIJ 


**'Sce  the  beautiful  sonnet,  Erano  i 
eapei  d'oro  air  aura  sparsi.  In  a  famous 
passage  of  his  "  Confessions,"  he  says: 
Corpus  illud  egregium  morbis  et  crebris 
partubus  exhaustum,  multum  pristini 
vigoris  amisit.  Those  who  maintain  the 
virgiiAty  of  Laura  are  forced  to  read 
perturbationibus,  instead  of  partubus. 
Two  manuscripts  in  the  Royal  Library  at 
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genius  than  Petrarch,  are  contaminated  above  all  the  rest  with 
the  most  degrading  grossness.  Of  this  there  is  not  a  single  in- 
stance in  the  poet  of  Vaucluse ;  and  his  strains,  diffused  and  ad- 
mired as  they  have  been,  may  have  conferred  a  benefit  that  criti- 
cism can  not  estimate,  in  giving  elevation  and  refinement  to  the 
imaginations  of  youth.  The  great  defect  of  Petrarch  was  his 
want  of  strong  original  conception,  which  prevented  him  from 
throwing  off  Jhe  affected  and  overstrained  manner  of  the  Pro- 
vencal troubadours,  and  of  the  earlier  Italian  poets.  Among  his 
poems,  the  "  Triumphs  "  are  perhaps  superior  to  the  odes,  as 
the  latter  are  to  the  sonnets;  and  of  the  latter,  those  written 
subsequently  to  the  death  of  Laura  are  in  general  the  best.  But 
that  constrained  and  laborious  measure  can  not  equal  the  grace- 
ful flow  of  the  canzone,  or  the  vigorous  compression  of  the  terza 
rima.  The  "  Triumphs  "  have  also  a  claim  to  superiority,  as  the 
only  poetical  composition  of  Petrarch  that  extends  to  any  con- 
siderable length.  They  are  in  some  degree  perhaps  an  imita- 
tion of  the  dramatic  "  Mysteries,"  and  form  at  least  the  earliest 
specimens  of  a  kind  of  poetry  not  uncommon  in  later  times, 
wherein  real  and  allegorical  personages  are  intermingled  in  a 
mask  or  scenic  representation.*®* 

None  of  the  principal  modem  languages  was  so  late  in  its 
formation,  or  in  its  application  to  the  purposes  of  literature,  as 
the  English.  This  arose,  as  is  well  known,  out  of  the  Saxon 
branch  of  the  Great  Teutonic  stock  spoken  in  England  till  after 
the  conquest.  From  this  mother  dialect  our  English  differs  less 
in  respect  of  etymology  than  of  syntax,  idiom,  and  flection.  In 
so  gradual  a  transition  as  probably  took  place,  and  one  so  spar- 
ingly marked  by  any  existing  evidence,  we  can  not  well  assign 
a  definite  origin  to  our  present  language.  The  question  of  iden- 
tity is  almost  as  perplexing  in  languages  as  in  individuals.  But, 
in  the  reign  of  Henry  II,  a  version  of  Wace's  poem  of  Brut,  by 
one  Layamon,  a  priest  of  Emly-upon-Sevem,  exhibits  as  it  were 
the  chrysalis  of  the  English  language,  in  a  very  corrupt  modifi- 
cation of  the  Anglo-Saxon.*^®     Very  soon  afterward  the  new 


^^  [I  leave  this  as  it  stood.  But  my 
own  taste  has  changed.  I  retract  alto- 
gether  the  preference  here  given  to  the 
"  Triumphs  **  above  the  "  Canzoni,"  and 
doubt  whether  the  lattei;  are  superior  to 
the  "  Sonnets."  This  at  least  is  not 
the  opinion  of  Italian  critics,  who  ought 
to  be  the  most  competent.    1848.I 

"•  A  sufficient  extract  from  this  work 
^Layamon  has  been  published  by  Mr. 
Ellis,  in  his  "  Specimens  of  Early  Eng- 
lish Poetry,"  vol.  i.  p.  61.  This  extract 
conUms,  he  observes,  no  word  which  we 
are  under  the  necessity  of  ascribing  to  a 
rrench  origin. 

a^  [J-ayamon,  as^  is  now  supposed,  wrote 
in  the  reign  of  John.    See  Sir  Frederick 


Madden's  edition,  and  Mr.  Wright's 
**  Biographia  Literaria."  The  best  reason 
seems  to  be  that  he  speaks  of  Eleanor. 
queen  of  Henry,  as  then  dead,  which 
took  place  in  1204.  But  it  requires  a  vast 
knowledge  of  the  language  to  find  a  date 
bv  the  use  or  disuse  of  particular  forms; 
the  idiom  of  one  part  of  England  not 
being  similar  to  that  of  another  in  gram- 
matical flections.  See  "  Quarterly  Re- 
view "  for  April,  1848. 

The  entire  work  of  Layamon  contains 
a  small  number  of  words  taken  from  the 
French;  about  fifty  in  the  original  text, 
and  about  forty  more  in  that  of  a  mano- 
script,  perhaps  half  a  century  later,  and 
very  considerably  altered  in  conaequence 
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formation  was  better  developed;  and  some  metrical  pieces,  re- 
ferred by  critics  to  the  earlier  part  of  the  thirteenth  century,  diflfer 
but  little  from  our  legitimate  grammar.*^^  About  the  beginning 
of  Edward  Fs  reign,  Robert,  a  monk  of  Gloucester,  composed 
a  metrical  chronicle  from  the  history  of  GeoflFrey  of  Monmouth, 
which  he  continued  to  his  own  time.  This  work,  with  a  similar 
chronicle  of  Robert  Manning,  a  monk  of  Brunne  (Bourne),  in 
Lincolnshire,  nearly  thirty  years  later,  stand  at  the  head  of  our 
English  poetry.  The  romance  of  Sir  Tristrem,  ascribed  to 
Thomas  of  Erceldoune,  sumamed  the  Rhymer,  a  Scottish  min- 
strel, has  recently  laid  claim  to  somewhat  higher  antiquity.*^* 
In  the  fourteenth  century  a  great  number  of  metrical  romances 
were  translated  from  the  French.  It  requires  no  small  portion 
of  indulgence  to  speak  favourably  of  any  of  these  early  English 
productions.  A  poetical  line  may,  no  doubt,  occasionally  be 
found,  but  in  general  the  narration  is  as  heavy  and  prolix  as  the 
versification  is  unmusical.*"  The  first  English  writer  who  can 
be  read  with  approbation  is  William  Langland,  the  author  of 
Piers  Plowman's  vision,  a  severe  satire  upon  the  clergy.  Though 
his  measure  is  more  uncouth  than  that  of  his  predecessors,  there 
is  real  energy  in  his  conceptions,  which  he  caught  not  from  the 
chimeras  of  knight-errantry,  but  the  actual  manners  and  opin- 
ions of  his  time. 

The  very  slow  progress  of  the  English  language,  as  an  instru- 
ment of  literature,  is  chiefly  to  be  ascribed  to  the  eflFects  of  the 
Norman  conquest,  in  degrading  the  native  inhabitants  and  trans- 
ferring all  power  and  riches  to  foreigners.  The  barons,  without 
perhaps  one  exception,  and  a  large  proportion  of  the  gentry, 
were  of  French  descent,  and  preserved  among  themselves  the 


of  the  progress  of  our  language.  Manv 
of  these  words  derived  from  the  French 
express  new  ideas,  as  admiral,  astronomy, 
baron,  mantel,  etc.  "The  language  of 
Layamon,*'  says  Sir  Frederick  Madden, 
"bielongs  to  that  transition  period  in 
which  the  groundwork  of  Anglo-Saxon 
phraseology  and  grammar  still  existed, 
although  gradually  yielding  to  the  influ- 
ence of  the  popular  forms  of  speech.  We 
find  in  it,  as  in  the  later  portion  of  the 
Saxon  Chronicle,  marked  indications  of  a 
tendency  to  adopt  those  terminations  and 
sounds  which  cnaracterize  a  language  in 
a  state  of  change,  and  which  are  apparent 
also  in  some  other  branches  of  the  Teu- 
tonic tongue.  The  use  of  a  as  an  article 
—the  change  of  the  Anglo-Saxon  ter- 
minations a  and  an  into  e  and  «n,  as  well 
as  the  disregard  of  inflections  and  gen- 
ders— ^the  masculine  forms  given  to  neuter 
nouns  in  the  plural— the  neglect  of  the 
feminine  terminations  of  adjectives  and 
pronouns,  and  confusion  between  the 
definite  and  indefinite  declensions — ^the 
introduction  of  the  preposition  to  before 
infinitives,    and   occasional   use   of   weak 


preterites  of  verbs  and  participles  instead 
of  strong— the  constant  recurrence  of  er 
for  or  in  the  plurals  of  verbs — together 
with  the  uncertainty  of  the  rule  for  the 
government  of  prepositions  —  all  these 
variations,  more  or  less  visible  in  the  two 
texts  of  I^yamon,  combined  with  the 
vowel  changes,  which  are  numerous 
though  not  altogether  arbitrary^  will 
show  at  once  the  progress  made  m  two 
centuries,  in  departing  from  the  ancient 
and  purer  grammatical  forms,  as  found  in 
Ans[lo-Saxon  manuscripts."  (Preface,  p. 
xxviii.)] 

*"  Warton's  "  History  of  English  Po- 
etry ";  Ellis's  "  Specimens." 

*"  This  conjecture  of  Scott  has  not 
been  favourably  received  bjr  later  critics. 

41S  Warton  printed  copious  extracts 
from  some  of  these.  Ritson  gave  several 
of  them  entire  to  the  press.  And  Mr. 
Ellis  has  adopted  the  only  plan  which 
could  render  them  palatable,  by  inter- 
mingling short  passas[es,  where  the 
original  is  rather  aoove  its  usual  medioc- 
rity,  with  his  own  lively  analysis. 
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speech  of  their  fathers.  This  continued  much  longer  than  we 
should  naturally  have  expected ;  even  after  the  loss  of  Normandy 
had  snapped  the  thread  of  French  connections,  and  they  began 
to  pride  themselves  in  the  name  of  Englishmen,  and  in  the  in- 
heritance of  traditionary  English  privileges.  Robert  of  Glouces- 
ter has  a  remarkable  passage,  which  proves  that  in  his  time, 
somewhere  about  1290,  the  superior  ranks  continued  to  use  the 
French  language.*^*  Ralph  Higden,  about  the  early  part  of  Ed- 
ward Ill's  reign,  though  his  expressions  do  not  go  the  same 
length,  asserts  that  "  gentlemen's  children  are  taught  to  speak 
French  from  the  time  they  are  rocked  in  their  cradle ;  and  up- 
landish  (country)  or  inferior  men  will  liken  themselves  to  gentle- 
men, and  learn  with  great  business  for  to  speak  French,  for  to 
be  the  more  told  of."  Notwithstanding,  however,  this  predomi- 
nance of  French  among  the  higher  class,  I  do  not  think  that  some 
modem  critics  are  warranted  in  concluding  that  they  were  in 
general  ignorant  of  the  English  tongue.  Men  living  upon  their 
estates  among  their  tenantry,  whom  they  welcomed  in  their  halls, 
and  whose  assistance  they  were  perpetually  needing  in  war  and 
civil  frays,  would  hardly  have  permitted  such  a  barrier  to  ob- 
struct their  intercourse.  For  we  can  not,  at  the  utmost,  presume 
that  French  was  so  well  known  to  the  English  commonalty 
in  the  thirteenth  century  as  English  is  at  present  to  the  same 
class  in  Wales  and  the  Scottish  Highlands.  It  may  be  remarked 
also  that  the  institution  of  trial  by  jury  must  have  rendered  a 
knowledge  of  English  almost  indispensable  to  those  who  ad- 
ministered justice.  There  is  a  proclamation  of  Edward  I  in 
Rymer,  where  he  endeavours  to  excite  his  subjects  against  the 
King  of  France  by  imputing  to  him  the  intention  of  conquering 
the  country  and  abolishing  the  English  language  (linguam  delere 
Anglicanam),  and  this  is  frequently  repeated  in  the  proclama- 
tions of  Edward  III.*^'  In  his  time,  or  perhaps  a  little  before, 
the  native  language  had  become  more  familiar  than  French  in 
common  use,  even  with  the  court  and  nobility.  Hence  the  nu- 
merous translations  of  metrical  romances,  which  are  chiefly 
referred  to  his  reign.  An  important  change  was  effected  in  1362 
by  a  statute,  which  enacts  that  all  pleas  in  courts  of  justice  shall 
be  pleaded,  debated,  and  judged  in  English.  But  Latin  was  by 
this  act  to  be  employed  in  drawing  the  record ;  for  there  seems 
to  have  still  continued  a  sort  of  prejudice  against  the  use  of 
English  as  a  written  language.  The  earliest  English  instrument 
known  to  exist  is  said  to  bear  the  date  of  I343.***    And  there 

*"  The  evidences  of  this  general  em-  terbury  Tales  " :   and  by   Ritson,   in  the 

ployment  and  gradual   disuse  of  French  preface  to  his  "  Metrical  Romances/'  i,  70. 

m  conversation  and  writing  are  collected  by  **•  Rymer,  tome  r,  p.  490;  tome  vi,  p. 

Tyrwhitt,  in  a  dissertation  on  the  ancient  64a,  et  alibL 

English  lan^age,  prefixed  to  the  fourth  *»•  Ritson,    p.    80.     There    it    one   in 

volume  of  his  edition  of  Chaucer's  "  Can-  Rymer  of  the  year  1^85, 
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are  but  few  entries  in  our  own  tongue  upon  the  rolls  of  Parlia- 
ment before  the  reign  of  Henry  VI,  after  whose  accession  its 
use  becomes  very  common.*^'  bir  John  Mandeville,  about  1356, 
may  pass  for  the  father  of  English  prose,  no  original  work  being 
so  ancient  as  his  "  Travels."  But  the  translation  of  the  Bible 
and  other  writings  by  Wicliffe,  nearly  thirty  years  afterward, 
taught  us  the  copiousness  and  energy  of  which  our  native  dialect 
was  capable ;  and  it  was  employed  in  the  fifteenth  century  by  two 
writers  of  distinguished  merit,  Bishop  Pecock  and  Sir  John 
Fortescue. 

But  the  principal  ornament  of  our  English  literature  was 
Geoffrey  Chaucer,  who,  with  Dante  and  Petrarch,  fills  up  the 
triumvirate  of  great  poets  in  the  middle  ages.  Chaucer  was  bom 
in  1328,  and  his  life  extended  to  the  last  year  of  the  fourteenth 
century.  That  rude  and  ignorant  generation  was  not  likely  to 
feel  the  admiration  of  native  genius  as  warmly  as  the  compatriots 
of  Petrarch ;  but  he  enjoyed  the  favour  of  Edward  III,  and  still 
more  conspicuously  of  John,  Duke  of  Lancaster;  his  fortunes 
were  far  more  prosperous  than  have  usually  been  the  lot  o£  poets ; 
and  a  reputation  was  established  beyond  competition  in  his  life- 
time, from  which  no  succeeding  generation  has  withheld  its 
sanction.  I  can  not,  in  my  own  taste,  go  completely  along  with 
the  eulogies  that  some  have  bestowed  upon  Chaucer,  who  seems 
to  me  to  have  wanted  grandeur,  where  he  is  original,  both  in 
conception  and  in  language.  But  in  vivacity  of  imagination  and 
ease  of  expression  he  is  above  all  poets  of  the  middle  time,  and 
comparable  perhaps  to  the  greatest  of  those  who  have  followed. 
He  invented,  or  rather  introduced  from  France,  and  employed 
with  facility,  the  regular  iambic  couplet ;  and  though  it  was  not 
to  be  expected  that  he  should  perceive  the  capacities  latent  in 
that  measure,  his  versification,  to  which  he  accommodated  a  very 
licentious  and  arbitrary  pronunciation,  is  uniform  and  harmoni- 
ous.*" It  is  chiefly,  indeed,  as  a  comic  poet,  and  a  minute  ob- 
server of  manners  and  circumstances,  that  Chaucer  excels.  In 
serious  and  moral  poetry  he  is  frequently  languid  and  diffuse; 
but  he  springs  like  Antaeus  from  the  earth  when  his  subject 
changes  to  coarse  satire  or  merry  narrative.  Among  his  more 
elevated  compositions,  the  "  Knight's  Tale  "  is  abundantly  suf- 
ficient to  immortalize  Chaucer,  since  it  would  be  difficult  to  find 
anywhere  a  story  better  conducted,  or  told  with  more  animation 
and  strength  of  fancy.  The  second  place  may  be  given  to  his 
"  Troilus  and  Cresseide,"  a  beautiful  and  interesting  poem,  though 

*"  [Note  IV.l  b/  Dr.  Nott,  who  mainUins  the  versifioi- 

«»See    Tyrwhitt'a    essay   on    the   Ian-  tion    of    Chaucer    to    have    been    wholly 

Rnage  and  versification  of  Chaucer,  in  the  founded   on   accentual    and    not   syllabic 

toorth  volume  of  his  edition  of  the  "  Can-  regularity.     I   adhere,   howerer,   to  Tyr- 

terbury  Tales."    The  opinion  of  this  emi-  whitt's  doctrine. 

Bent  critic  has  lately  oeen  controverted 
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enfeebled  by  expansion.  But  perhaps  the  most  eminent,  or  at 
any  rate  the  most  characteristic  testimony  to  his  genius  will  be 
found  in  the  prologue  to  his  "  Canterbury  Tales  " — 2l  work  en- 
tirely and  exclusivdy  his  own,  which  can  seldom  be  said  of  his 
poetry,  and  the  vivid  delineations  of  which  perhaps  very  few 
writers  but  Shakespeare  could  have  equalled.  As  the  first  original 
English  poet,  if  we  except  Langland,  as  the  inventor  of  our  most 
approved  measure,  as  an  improver,  though  with  too  much  inno- 
vation, of  our  language,  and  as  a  faithful  witness  to  the  manners 
of  his  age,  Chaucer  would  deserve  our  reverence,  if  he  had  not 
also  intrinsic  claims  for  excellences,  which  do  not  depend  upon 
any  collateral  considerations. 

The  last  circumstance  which  I  shall  mention,  as  having  con- 
tributed to  restore  society  from  the  intellectual  degradation  into 
which  it  had  fallen  during  the  dark  ages,  is  the  revival  of  classical 
learning.  The  Latin  language,  indeed,  in  which  all  legal  instru- 
ments were  drawn  up,  and  of  which  all  ecclesiastics  availed  them- 
selves in  their  epistolary  intercourse,  as  well  as  in  their  more 
solemn  proceedings,  had  never  ceased  to  be  familiar.  Though 
many  solecisms  and  barbarous  words  occur  in  the  writings  of 
what  were  called  learned  men,  they  possessed  a  fluency  of  ex- 
pression in  Latin  which  does  not  often  occur  at  present.  During 
the  dark  ages,  however,  properly  so  called,  or  the  period  from 
the  sixth  to  the  eleventh  century,  we  chiefly  meet  with  quota- 
tions from  the  Vulgate  or  from  theological  writers.  Neverthe- 
less, quotations  from  the  Latin  poets  are  hardly  to  be  called  un- 
usual. Virgil,  Ovid,  Statins,  and  Horace  are  brought  forward 
by  those  who  aspire  to  some  literary  reputation,  especially  dur- 
ing the  better  periods  of  that  long  twilight,  the  reigns  of  Charle- 
magne and  his  son  in  France,  part  of  the  tenth  century  in  Ger- 
many, and  the  eleventh  in  both.  The  prose  writers  of  Rome 
are  not  so  familiar,  but  in  quotations  we  are  apt  to  find  the  poets 
preferred ;  and  it  is  certain  that  a  few  could  be  named  who  were 
not  ignorant  of  Cicero,  Sallust,  and  Livy.  A  considerable  change 
took  place  in  the  course  of  the  twelfth  century.  The  polite  litera- 
ture, as  well  as  the  abstruser  science  of  antiquity,  became  the 
subject  of  cultivation.  Several  writers  of  that  age,  in  different 
parts  of  Europe,  are  distinguished  more  or  less  for  elegance, 
though  not  absolute  purity  of  Latin  style,  and  for  their  acquaint- 
ance with  those  ancients,  who  are  its  principal  models.  Such 
were  John  of  Salisbury,  the  acute  and  learned  author  of  the 
"  Polycraticon,"  William  of  Malmesbury,  Giraldus  Cambrensis, 
Roger  Hoveden,  in  England ;  and  in  foreign  countries,  Otho  of 
Frisingen,  Saxo  Grammaticus,  and  the  best  perhaps  of  all  I  have 
named  as  to  style,  Falcandus,  the  historian  of  Sicily.  In  these 
we  meet  with  frequent  quotations  from  Livy,  Cicero,  Pliny,  and 
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other  considerable  writers  of  antiquity.  The  poets  were  now  ad- 
mired and  even  imitated.  All  metrical  Latin  before  the  latter 
part  of  the  twelfth  century,  so  far  as  I  have  seen,  is  of  little  value ; 
but  at  this  time,  and  early  in  the  succeeding  age,  there  appeared 
several  versifiers  who  aspired  to  the  renown  of  following  the 
steps  of  Virgil  and  Statins  in  epic  poetry.  Joseph  Iscanus,  an 
Englishman,  seems  to  have  been  the  earliest  of  these ;  his  poem 
on  the  Trojan  war  containing  an  address  to  Henry  II.  He  wrote 
another,  entitled  "  Antiocheis,"  on  the  third  crusade,  most  of 
which  has  perished.  The  wars  of  Frederick  Barbarossa  were 
celebrated  by  Gunther  in  his  "  Ligurinus  " ;  and  not  long  after- 
ward Guillelmus  Brito  wrote  the  "  Philippis,"  in  honour  of 
Philip  Augustus,  and  Walter  de  Chatillon  the  "  Alexandreis," 
taken  from  the  popular  romance  of  Alexander.  None  of  these 
poems,  I  believe,  have  much  intrinsic  merit;  but  their  exist- 
ence is  a  proof  of  taste  that  could  relish,  though  not  of  genius 
that  could  emulate  antiquity.*^* 

In  the  thirteenth  century  there  seems  to  have  been  some 
decline  of  classical  literature,  in  consequence  probably  of  the 
scholastic  philosophy,  which  was  then  in  its  greatest  vigour; 
at  least  we  do  not  find  so  many  good  writers  as  in  the  preceding 
age.  But  about  the  middle  of  the  fourteenth,  or  perhaps  a  little 
sooner,  an  ardent  zeal  for  the  restoration  of  ancient  learning 
began  to  display  itself.  The  copying  of  books,  for  some  ages 
slowly  and  sparingly  performed  in  monasteries,  had  already 
become  a  branch  of  trade,*^®  and  their  price  was  consequently 
reduced.  Tiraboschi  denies  that  the  invention  of  making  paper 
from  linen  rags  is  older  than  the  middle  of  that  century ;  and  al- 
though doubts  may  be  justly  entertained  as  to  the  accuracy  of 
this  position,  yet  the  confidence  with  which  so  eminent  a  scholar 

guage  by  no  means  wants  animation,  not- 
withstanding an  unskilful  conduct  of  the 
fable.  The  Eccerinus  is  printed  in  the 
tenth  volume  of  Muratori's  collection. 

"•  Booksellers  appear  in  the  latter  part 
of  the  twelfth  century.  Peter  of  Bloia 
mentions  a  law  book  which  he  had  pro- 
cured  a  quodam  publico  mangone  lioro- 
rum.  ("Hist  Litt6raire  de  la  France," 
tome  ix,  p.  84.)  In  the  thirteenth  century 
there  were  many  copyists  by  occupation 
in  the  Italian  universities.  (Tiraboschi, 
tome  iv,  p.  72.)    The  number  of  these  at 

5tO 


«»Warton*8  "  Hist  of  English 
Poetry,"  vol.  i.  Dissertation  II.  Roque- 
fort, Etat  de  la  Po6sie  Francaise  du 
douxi^me  Si^le,"  p.  18.  The  following 
lines  from  the  beginning  of  the  eighth 
book  of  the  Philippis  seem  a  fair,  or 
rather  a  favourable,  specimen  of  these 
epics.  But  I  am  very  superficially  ac- 
attainted  with  any  of  them: 
Solverat     interea     zephyris     melioribus 

annum 
Frigore  depulso  veris  tepor,  et  renovari 
Coeperat   et    viridi    gremio   juvenescere 

tellus ; 
Cum   Rea  laeta  Jovis  rideret  ad  oscula 

mater. 
Cum  Jam  post  tergum   Phryxi  vectore 

relicto 
Solis  A^enorei  premeret  rota  terga  ju- 

venci.** 
The  tragedy  of  Eccerinus  ("  Eccelin 
da  Romano  "),  bv  Albertinus  Mussatus,  a 
Paduan,  and  author  of  a  respectable  his- 
tory, deserves  some  attention,  as  the  first 
tttempt  to  revive  the  regular  tragedy. 
It  was  written  soon  after  1300.    The  Ian- 


Milan  before  the  end  of  that  age  ie  said 
to  have  been  fifty.  (Ibid.)  But  a  very 
small  proportion  of  their  labour  coula 
have  been  devoted  to  purposes  merely 
literary.  By  a  variety  ot  ordinances,  the 
first  01  which  bears  date  in  layj,  the  book- 
sellers of  Paris  were  subjected  to  the 
control  of  the  university.  (Crevier,  tome 
ii,  pp.  67,  a86.  The  pretext  of  this  was, 
lest  erroneous  copies  should  obtain  circu- 
lation. And  this  appears  to  have  been  iV;^ 
original  of  those  T««\Ta\ti\%  'o.'^ti  ^^  \x*fc- 
dom  of  pub\Vici.^oti,  -wYoiC^  %\Ti«A  ^«  >a^ 
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advances  it  is  at  least  a  proof  that  paper  manuscripts  of  an  earlier 
date  are  very  rare.*'^  Princes  became  far  more  attentive  to  litera- 
ture when  it  was  no  longer  confined  to  metaphysical  theology 
and  canon  law.  I  have  already  mentioned  the  translations  from 
classical  authors,  made  by  command  of  John  and  Charles  V  of 
France.*'*  These  French  translations  diffused  some  acquaint- 
ance with  ancient  history  and  learning  among  our  own  country- 
men. The  public  libraries  assumed  a  more  respectable  appear- 
ance. Louis  IX  had  formed  one  at  Paris,  in  which  it  does  not 
appear  that  any  work  of  elegant  literature  was  found.*"  At  the 
beginning  of  the  fourteenth  century  only  four  classical  manu- 
scripts existed  in  this  collection:  of  Cicero,  Ovid,  Lucan,  and 
Boethius.*'*  The  academical  library  of  Oxford,  in  1300,  con- 
sisted of  a  few  tracts  kept  in  chests  under  St.  Mary's  Church. 
That  of  Glastonbury  Abbey,  in  1240,  contained  four  hundred 
volumes,  among  which  were  Livy,  Sallust,  Lucan,  Virgil,  Clau- 
dian,  and  other  ancient  writers.***  But  no  other,  probably,  of 
that  age  was  so  numerous  or  so  valuable.  Richard  of  Bury, 
Chancellor  of  England,  and  Edward  III  spared  no  expense  in 
collecting  a  library,  the  first  perhaps  that  any  private  man  had 
formed.  But  the  scarcity  of  valuable  books  was  still  so  great 
that  he  gave  the  Abbot  of  St.  Albans  fifty  pounds'  weight  of  silver 
for  between  thirty  and  forty  volumes.**'     Charles  V  increased 


vention  of  printing  have  so  much  re- 
tarded the  diffusion  of  truth  by  means  of 
that  great  instrument. 

*«*  Tiraboschi,  tome  v,  p.  85.  On  the 
contrary  side  are  Montfaucon,  Mabillon, 
and  Muratori;  the  latter  of  whom  carries 
up  the  invention  of  our  ordinary  paper 
to  the  year  1000.  But  Tiraboschi  con- 
tends that  the  paper  used  in  manuscripts 
of  so  early  an  age  was  made  from  cotton 
rags,  and,  apparently  from  the  inferior 
durability  of  tnat  material,  not  frequently 
emi>loyed.  The  editors  of  "  Nouveau 
Trait6  de  Diplomatiaue  "  are  of  the  same 
opinion,  and  doubt  tne  use  of  linen  paper 
before  the  year  1300.  (Tome  i,  pp.  ^17, 
5^1.)  Meerman,  well  known  as  a  writer 
upon  the  antiquities  of  printing,  offered 
a  reward  for  the  earliest  manuscript  upon 
linen  paper,  and,  in  a  treatise  upon  the 
subject,  fixed  the  date  of  its  invention  be- 
tween 1270  and  1^00.  But  M.  Schwandner, 
of  Vienna,  is  said  to  have  found  in  the 
Imperial  Library  a  small  charter  bearing 
the  date  of  1243  on  such  paper.  (Mac- 
pherson's  "  Annals  of  Commerce,"  vol.  i, 
p.  39^)  Tiraboschi,  if  he  had  known  this, 
would  probably  have  maintained  the 
paper  to  be  made  of  cotton,  which  he 
says  it  is  difficult  to  distinguish.  He  as- 
signs the  invention  of  linen  paper  to  Pace 
da  Fabiano,  of  Trcviso.  But  more  than 
one  Arabian  writer  asserts  the  manufac- 
ture of  linen  paper  to  have  been  carried 
on  at  Samarcand  early  in  the  eighth  cen- 
tOT,  having  been  brought  thither  from 
cn/aa.     And    what    is   more    conclusive. 


Casiri  positively  declares  many  manu- 
scripts in  the  Cscurial  of  the  eleventh 
and  twelfth  centuries  to  be  written  on 
that  substance.  ("  Bibliotheca  Arabico- 
Hispanica,"  tome  ii,  p.  9.)  This  authority 
aj^pears  much  to  outweigh  the  opinion  of 
Tiraboschi  in  favour  of  Pace  da  Fabiano. 
who  must  perhaps  take  his  place  at  the 
table  of  fabulous  heroes  witn  Bartholo- 
mew Schwartz  and  Flavio  Gioja.  But  the 
material  point,  that  paper  was  very  little 
known  in  Europe  till  the  latter  part  of 
the  fourteenth  century,  remains  as  before. 
(See  "  Introduction  to  History  of  Litera- 
ture." c.  i,  I  58.) 

*»«Warton'8  "Hist,  of  English  Poet- 
ry,"  vol.   ii,  p.    122. 

4SS  Velly,  tome  v,  p.  aoa;  Crevier,  tome 

*  «*  Warton,  vol.  i;  Dissert.  II. 

«» Ibid. 

««Warton,  vol.  i.  Dissert.  II.  Fifty- 
eight  books  were  transcribed  in  this  aS- 
bey  under  one  abbot,  about  the  year 
1300.  Every  considerable  monastery  had 
a  room,  called  Scriptorium,  where  this 
work  was  performed.  More  than  eighty 
were  transcribed  at  St.  Albans  under 
Whethamstede,  in  the  time  of  Henry  VI, 
ibid.  See  also  Du  Cange,  "V  Scriptores.'* 
Nevertheless  we  must  remember,  first, 
that  the  far  greater  part  of  these  books 
were  mere  monastic  trash,  or  at  least  use- 
less in  our  modem  apprehension;  sec- 
ondly, that  it  depended  upon  the  cha^ 
acter  of  the  abbot  whether  the  scripto- 
rium should  be  occupied  or  not.    Every 
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the  Royal  Library  at  Paris  to  nine  hundred  volumes,  which  the 
Duke  of  Bedford  purchased  and  transported  to  London.**^  His 
brother  Humphrey,  Duke  of  Gloucester,  presented  the  University 
of  Oxford  with  six  hundred  books,  which  seem  to  have  been 
of  extraordinary  value,  one  hundred  and  twenty  of  them  having 
been  estimated  at  one  thousand  pounds.  This,  indeed,  was  in 
1440,  at  which  time  such  a  library  would  not  have  been  thought 
remarkably  numerous  beyond  the  Alps,***  but  England  had  made 
comparatively  little  progress  in  learning.  Germany,  however, 
was  probably  still  less  advanced.  Louis,  Elector  Palatine,  be- 
queathed in  1421  his  library  to  the  University  of  Heidelberg,  con- 
sisting of  one  hundred  and  fifty-two  volumes.  Eighty-nine  of 
these  related  to  theology,  twelve  to  canon  and  civil  law,  forty- 
five  to  medicine,  and  six  to  philosophy.*** 

Those  who  first  undertook  to  lay  open  the  stores  of  ancient 
learning  found  incredible  difficulties  from  the  scarcity  of  manu- 
scripts. So  gross  and  supine  was  the  ignorance  of  the  monks, 
within  whose  walls  these  treasures  were  concealed,  that  it  was 
impossible  to  ascertain,  except  by  indefatigable  researches,  the 
extent  of  what  had  been  saved  out  of  the  great  shipwreck  of  an- 
tiquity. To  this  inquiry  Petrarch  devoted  continual  attention. 
He  spared  no  means  to  preserve  the  remains  of  authors,  who 
were  perishing  from  neglect  and  time.  This  danger  was  by  no 
means  past  in  the  fourteenth  century.  A  treatise  of  Cicero  upon 
"  Glory,"  which  had  been  in  his  possession,  was  afterward  irre- 
trievably lost.**®  He  declares  that  he  had  seen  in  his  youth  the 
works  of  Varro;  but  all  his  endeavours  to  recover  these  and 
the  second  "  Decad  "  of  Livy  were  fruitless.  He  found,  how- 
ever, Quintilian,  in  1350,  of  which  there  was  no  copy  in  Italy.*** 
Boccaccio,  and  a  man  of  less  general  fame,  Colluccio  Salutato, 
were  distinguished  in  the  same  honourable  task.  The  diligence 
of  these  scholars  was  not  confined  to  searching  for  manuscripts. 
Transcribed  by  slovenly  monks,  or  by  ignorant  persons  who 
made  copies  for  sale,  they  required  the  continual  emendation  of 
accurate  critics.***    Though  much  certainly  was  left  for  the  more 


head  of  a  monastery  was  not  a  Wheth- 
anstede.  Ignorance  and  jollity,  such  as 
ve  find  in  Bolton  Abbey,  were  tneir  more 
Qsnal  characteristics.  By  the  account 
books  of  tihis  rich  monastery,  about  the 
beginning  of  the  fourteenth  century, 
three  books  only  appear  to  have  been 
purchased  in  forty  years.  One  of  those 
wu  the  "  Liber  Sententiarum  "  of  Peter 
Lombard,  which  cost  thirty  shillings, 
cqairalent  to  near  forty  pounds  at  pres- 
ent (Whitaker's  "  Hist  of  CraTen,"  p.  330.) 

*■*  Ibid.;  Villaret,  tome  xi,  p.  17. 

*••  Niccolo  Niccoli,  a  private  scholar, 
who  contributed  essentially  to  the  restora- 
tion of  ancient  learning,  bequeathed  a 
library  of  eight  hundred  volumes  to  the 
vepvbuc  of  Florenoe.    This  Niccoli  hardly 


published  anything  of  his  own;  but 
earned  a  well-merited  reputation  by 
TOoying  and  correcting  manuscripts, 
mraboschi,  tome  ri,  p.  1x4;  Shepherd's 
Poggio."  p.  310.)  In  the  preceding  cen- 
tury Colluccio  Salutato  had  procured  as 
many  as  eight  hundred  volumes.  (Ibid., 
p.  23:   Roscoe's  "  Lorenzo  dc'  Medici,' 

^' ^Schmidt    "Hist    des   AUemands," 
tome  y,  p.  520. 

***  He  had  lent  it  to  a  needy  man  of 
letters,  who  pawned  the  book,  which  was 
never  recovered.     (De  Sadc,  tome  i,  p. 

*«»Tiraboschi,  p.  89. 
♦»*  Idem.,  tome  ▼,  ^.  %i\  I>^  ^%Aft>>»ak& 
i,  p.  8&. 
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enlightened  sagacity  of  later  times,  we  owe  the  first  intelligible 
text  of  the  Latin  classics  to  Petrarch,  Poggio,  and  their  con- 
temporary labourers  in  this  vineyard  for  a  hundred  years  before 
the  invention  of  printing.  * 

What  Petrarch  began  in  the  fourteenth  century  was  carried 
on  by  a  new  generation  with  unabating  industry.  The  whole 
lives  of  Italian  scholars  in  the  fifteenth  century  were  devoted  to 
the  recovery  of  manuscripts  and  the  revival  of  philology.  For 
this  they  sacrificed  their  native  language,  which  had  made  such 
surprising  shoots  in  the  preceding  age,  and  were  content  to  trace, 
in  humble  reverence,  the  footsteps  of  antiquity.  For  this,  too, 
they  lost  the  hope  of  permanent  glory,  which  can  never  remain 
with  imitators,  or  such  as  trim  the  lamp  of  ancient  sepulchres. 
No  writer,  perhaps,  of  the  fifteenth  century,  except  Politian,  can 
aspire  at  present  even  to  the  second  class,  in  a  just  marshalling 
of  literary  reputation.  But  we  owe  them  our  respect  and  grati- 
tude for  their  taste  and  diligence.  The  discovery  of  an  unknown 
manuscript,  says  Tiraboschi,  was  regarded  almost  as  the  conquest 
of  a  kingdom.  The  classical  writers,  he  adds,  were  chiefly  either 
found  in  Italy,  or  at  least  by  Italians ;  they  were  first  amended 
and  first  printed  in  Italy,  and  in  Italy  they  were  first  collected 
in  public  libraries.*"  This  is  subject  to  some  exception  when 
fairly  considered;  several  ancient  authors  were  never  lost,  and 
therefore  can  not  be  said  to  have  been  discovered,  and  we  know 
that  Italy  did  not  always  anticipate  other  countries  in  classical 
printing.  But  her  superior  merit  is  incontestable.  Poggio  Brac- 
ciolini,  who  stands  perhaps  at  the  head  of  the  restorers  of  learn- 
ing, in  the  earlier  part  of  the  fifteenth  century,  discovered  in  the 
monastery  of  St.  Gall,  among  dirt  and  rubbish  in  a  dung^n 
scarcely  fit  for  condemned  criminals,  as  he  describes  it,  an  entire 
copy  of  Quintilian  and  part  of  Valerius  Flaccus.  This  was  in 
1414 ;  and  soon  afterward  he  rescued  the  poem  of  "  Silius  Itali- 
cus,"  and  twelve  comedies  of  Plautus,  in  addition  to  eight  that 
were  previously  known,  besides  Lucretius,  Columella,  Tertullian, 
Ammianus  Marcellinus,  and  other  writers  of  inferior  note.***  A 
Bishop  of  Lodi  brought  to  light  the  rhetorical  treatises  of  Cicero. 
Not  that  we  must  suppose  these  books  to  have  been  universally 
unknown  before ;  Quintilian,  at  least,  is  quoted  by  English  writers 
much  earlier.  But  so  little  intercourse  prevailed  among  differ- 
ent countries,  and  the  monks  had  so  little  acquaintance  with  the 
riches  of  their  conventual  libraries,  that  an  author  might  pass 
for  lost  in  Italy  who  was  familiar  to  a  few  learned  men  in  other 
parts  of  Europe.  To  the  name  of  Poggio  we  may  add  a  number 
of  others,  distinguished  in  this  memorable  resurrection  of  ancient 

tH  TJ^&l^il'.*  ^'"-  .        Shepherd's  "  Life  of  Poggio."  pp.  xo6.  110; 

•"TirabowdM,    tomt    ti,    p.    104;    «nd       Roscoc*s  *' I^renzo  de' MedicV' pTj^ 
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literature,  and  united,  not  always  indeed  by  friendship,  for  their 
bitter  animosities  disgrace  their  profession,  but  by  a  sort  of  com- 
mon sympathy  in  the  cause  of  learning :  Filelfo,  Laurentius  Valla, 
Niccolo  Niccoli,  Ambrogio  Traversari,  more  commonly  called 
II  Camaldolense,  and  Leonardo  Aretino. 

From  the  subversion  of  the  Western  Empire,  or  at  least  from 
the  time  when  Rome  ceased  to  pay  obedience  to  the  exarchs  of 
Ravenna,  the  Greek  language  and  literature  had  been  almost 
entirely  forgotten  within  the  pale  of  the  Latin  Church.  A  very 
few  exceptions  might  be  found,  especially  in  the  earlier  period 
of  the  middle  ages,  while  the  Eastern  emperors  retained  their 
dominion  over  part  of  Italy.*'*  Thus  Charlemagne  is  said  to 
have  established  a  school  for  Greek  at  Osnaburg.*"'  John  Scotus 
seems  to  have  been  well  acquainted  with  the  language.  And 
Greek  characters  may  occasionally,  though  very  seldom,  be  found 
in  the  writings  of  learned  men,  such  as  Lanfranc  or  William  of 
Malmesbury.*"^  It  is  said  that  Roger  Bacon  understood  Greek ; 
and  that  his  eminent  contemporary,  Robert  Grostete,  Bishop  of 
Lincoln,  had  a  sufficient  intimacy  with  it  to  translate  a  part 
of  Suidas.  Since  Greek  was  spoken  with  considerable  purity 
by  the  noble  and  well-educated  natives  of  Constantinople,  we 
may  wonder  that,  even  as  a  living  language,  it  was  not  better 
known  by  the  Western  nations,  and  especially  in  so  neighbouring 
a  nation  as  Italy.  Yet  here  the  ignorance  was  perhaps  even 
more  complete  than  in  France  or  England.    In  some  parts,  in- 


«» Schmidt,  '*  Hist  des  Allemands/' 
tome  ii,  p.  374;  Tiraboschi,  tome  iii,  p. 
124,  et  alibi.  Bede  extols  Theodore  Pri- 
mate of  Canterbury,  and  Tobias  Bishop 
of  Rochester,  for  their  knowledge  of 
Greek.  ("  Hist  Eccles./'  c  9  and  24.) 
Bnt  the  former  of  these  prelates,  if  not 
the  latter,  was  a  native  of  Greece. 

«• "  Hist.  Littiraire  de  la  France/' 
tome  iv,  p.   12. 

^**  Greek  characters  are  found  in  a 
charter  of  943,  published  in  Martenne, 
"Thesaurus  Anecdot,"  tome  i,  p.  74. 
The  title  of  a  treatise  vcpl  ^i^^'cmv  ftMiaijiow, 
and  the  word  ftardcoc,  occur  in  William 
of  Malmesbury.  and  one  or  two  others  in 
Lanfranc's  *'  Constitutions."  It  is  said 
that  a  Greek  psalter  was  written  in  an 
abbey  at  Toumay  about  1105.  ("  Hist 
Lttt  de  la  France,"  tome  ix,  p.  102.)  This 
was,  I  should  think^  a  very  rare  instance 
of  a  Greek  manuscript,  sacred  or  profane, 
copied  in  the  western  parts  of  Europe 
before  the  fifteenth  century.    But  a  Greek 

i Salter  written  in  Latin  characters  at 
lilan  in  the  ninth  century  was  sold  some 
jrears  affo  in  London.  John  of  Salisbury 
11  said  oy  Crevier  to  have  known  a  little 
Greek,  and  he  several  times  uses  tech- 
nical words  in  that  language.  Yet  he 
could  not  have  been  much  more  learned 
than  his  neighbours,  since,  having  found 
the  word  cWi*  in  St.  Ambrose,  ne  was 


forced  to  ask  the  meaning  of  one  John 
Sarasin,  an  Englishman,  because,  says 
he,  none  of  our  masters  here  (at  Pans) 
understand  Greek.  Paris,  indeed,  Crevier 
thinks,  could  not  furnish  any  Greek 
scholar  in  that  age  except  Abelard  and 
H^loise,  and  probably  neither  of  them 
knew  much.  ("Hist  de  TUnivers.  de 
Paris,"  tome  i,  p.  259.) 

The  ecclesiastical  language,  it  may  be 
observed,  was  full  of  Cvreek  words  Latin- 
ized. But  this  process  had  taken  place 
before  the  fifth  century;  and  most  of 
them  will  be  found  in  the  Latin  die- 
tionaries.  A  Greek  word  was  now  and 
then  borrowed,  as  more  imposing  than 
the  correspondent  Latin.  Thus  the  Eng« 
lish  and  other  kings  sometimes  callM 
themselves  Basileus,  instead  of  Rex. 

It  will  not  be  supposed  that  I  have 
professed  to  enumerate  all  the  persons 
of  whose  acquaintance  with  the  (xreek 
tongue  some  evidence  may  be  found;  nor 
have  I  ever  directed  my  attention  to  the 
subject  with  that  view.  Doubtless  the  list 
might  be  more  than  doubled.  But  il 
ten  times  the  number  could  be  found,  wc 
should  still  be  entitled  to  say  that  the 
language  was  almost  unknown,  and  that 
it  could  have  had  no  influence  on  Uie 
condition  of  literature.  [See  '*  Introduc- 
tion to  Hist  of  Literature*"  cap.  a,  f  7.] 
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deed,  of  Calabria,  which  had  been  subject  to  the  Eastern  Empire 
till  near  the  year  iioo,  the  liturgy  was  still  performed  in  Greek; 
and  a  considerable  acquaintance  with  the  language  was,  of  course, 
preserved.  But  for  the  scholars  of  Italy,  Boccaccio  positively 
asserts,  that  no  one  understood  so  much  as  the  Greek  charac- 
ters.*** Nor  is  there  probably  a  single  line  quoted  from  any 
poet  in  that  language  from  the  sixth  to  the  fourteenth  century. 
The  first  to  lead  the  way  in  restoring  Grecian  learning  in 
Europe  were  the  same  men  who  had  revived  the  kindred  Muses 
of  Latium,  Petrarch  and  Boccaccio.  Barlaam,  a  Calabrian  by 
birth,  during  an  embassy  from  the  court  of  Constantinople  in 
1335,  was  persuaded  to  become  the  preceptor  of  the  former,  with 
whom  he  read  the  works  of  Plato.***  Leontius  Pilatus,  a  native 
of  Thessalonica,  was  encouraged  some  years  afterward  by  Boc- 
caccio to  g^ve  public  lectures  upon  Homer  at  Florence.**®  What- 
ever might  be  the  share  of  general  attention  that  he  excited, 
he  had  the  honour  of  instructing  both  these  great  Italians  in  his 
native  language.  Neither  of  them  perhaps  reached  an  advanced 
degree  of  proficiency;  but  they  bathed  their  lips  in  the  foun- 
tain, and  enjoyed  the  pride  of  being  the  first  who  paid  the  hom- 
age of  a  new  posterity  to  the  father  of  poetry.  For  some  time 
little  fruit  apparently  resulted  from  their  example ;  but  Italy  had 
imbibed  the  desire  of  acquisitions  in  a  new  sphere  of  knowledge 
which,  after  some  interval,  she  was  abundantly  able  to  realize 
A  few  years  before  the  termination  of  the  fourteenth  century 
Emanuel  Chrysoloras,  whom  the  Emperor  John  Palaeologus  hac 
previously  sent  into  Italy,  and  even  as  far  as  England,  upor 
one  of  those  unavailing  embassies,  by  which  the  Byzantine  coun 
strove  to  obtain  sympathy  and  succour  from  Europe,  returnee 
to  Florence  as  a  public  teacher  of  Grecian  literature.**^  Hh 
school  was  afterward  removed  successively  to  Pavia,  Venice 
and  Rome;  and  during  nearly  twenty  years  that  he  taught  ir 
Italy,  most  of  those  eminent  scholars  whom  I  have  already  named 
and  who  distingliish  the  first  half  of  that  century,  derived  fron 
his  instruction  their  knowledge  of  the  Greek  tongue.  Some 
not  content  with  being  the  disciples  of  Chrysoloras,  betook  them 
selves  to  the  source  of  that  literature  at  Constantinople;  anc 
returned  to  Italy,  not  only  with  a  more  accurate  insight  into  th< 
Greek  idiom  than  they  could  have  attained  at  home,  but  witl 


*~Nemo  est  qui  Gnec«9  Hteras  n6rit; 
at  ego  in  hoc  Latinitati  compatior,  qtue 
sic  omnino  Gneca  abjecit  studia.  ut  etiam 
npn  noscamus  characterea  literarum. 
J,  GeneaJogiK  Deomm,  apud  Hodium  de 

•»"M*m.  de  Pftrarquc."  tome  I,  p. 


407. 


cc 


Mim.  de  P^traraue."  tome  i,  p. 


ttr.i.^.7*  "*'  ^  ^34.     "  Hody  de  GrwcSs 
must,    p.  a.   Boccaccio  sDeaks  modeatlv 


of  his  own  attainments  in  Greek :  etsi  noi 
satis  plen^  i)erteperim.  percepi  tamei 
c^uantum  potui;  nee  dubium,  si  permaii 
sisset  homo  ille  ya^s  diutius  penes  noi 
quin  plenius  percepissem  (id.,  p.  4). 

*^  Hody  places  the  commencement  c 
Chrysoloras's  teaching  as  early  as  1391 
p.  3.  But  Tiraboscni,  whose  reseaid 
was  more  precise,  fixes  it  at  the  end  0 
1396  or  beginning  of  1J97  (tome  rii,  v 
ia6). 
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copious  treasures  of  manuscripts,  few,  if  any,  of  which  probably 
existed  previously  in  Italy,  where  none  had  ability  to  read  or 
value  them;  so  that  the  principal  authors  of  Grecian  antiquity 
may  be  considered  as  brought  to  light  by  these  inquirers,  the 
most  celebrated  of  whom  are  Guarino  of  Verona,  Aurispa,  and 
Filelfo.  The  second  of  these  brought  home  to  Venice,  in  1423, 
not  less  than  two  hundred  and  thirty-eight  volumes.*** 

The  fall  of  that  Eastern  Empire,  which  had  so  long  outlived 
all  other  pretensions  to  respect  that  it  scarcely  retained  that 
founded  upon  its  antiquity,  seems  to  have  been  providentially 
delayed  till  Italy  was  ripe  to  nourish  the  scattered  seeds  of  litera- 
ture that  would  have  perished  a  few  ages  earlier  in  the  common 
catastrophe.  From  the  commencement  of  the  fifteenth  century 
even  the  national  pride  of  Greece  could  not  blind  her  to  the  signs 
of  approaching  ruin.  It  was  no  longer  possible  to  inspire  the 
European  republic,  distracted  by  wars  and  restrained  by  calcu- 
lating policy,  with  the  generous  fanaticism  of  the  crusades ;  and 
at  the  Council  of  Florence,  in  1439,  the  court  and  church  of 
Constantinople  had  the  mortification  of  sacrificing  their  long- 
cherished  faith,  without  experiencing  any  sensible  return  of  pro- 
tection or  security.  The  learned  Greeks  were  perhaps  the  first 
to  anticipate,  and  certainly  not  the  last  to  avoid,  their  country's 
destruction.  The  Council  of  Florence  brought  many  of  them 
into  Italian  connections,  and  held  out  at  least  a  temporary  ac- 
commodation of  their  conflicting  opinions.  Though  the  Roman 
pontiffs  did  nothing,  and  probably  could  have  done  nothing  eflFec- 
tual,  for  the  empire  of  Constantinople,  they  were  very  ready  to 
protect  and  reward  the  learning  of  individuals.  To  Eugenius 
IV,  to  Nicholas  V,  to  Pius  II,  and  some  other  popes  of  this 
age,  the  Greek  exiles  were  indebted  for  a  patronage  which  they 
repaid  by  splendid  services  in  the  restoration  of  their  native 
literature  throughout  Italy.  Bessarion^  a  disputant  on  the  Greek 
side  in  the  Council  of  Florence,  was  well  content  to  renounce 
the  doctrine  of  single  procession  for  a  cardinal's  hat — a  dignity 
which  he  deserved  for  his  learning,  if  not  for  his  pliancy.  Theo- 
dore Gaza,  George  of  Trebizond,  and  Gemistus  Pletho,  might 
equal  Bessarion  in  merit,  though  not  in  honours.  They  all,  how- 
ever, experienced  the  patronage  of  those  admirable  protectors 
of  letters,  Nicholas  V,  Cosmo  de'  Medici,  or  Alfonso,  King  of 
Naples.  These  men  emigrated  before  the  final  destruction  of 
the  Greek  Empire ;  Lascaris  and  Musurus,  whose  arrival  in  Italy 
was  posterior  to  that  event,  may  be  deemed  perhaps  still  more 
conspicuous ;  but  as  the  study  of  the  Greek  language  was  already 
restored,  it  is  unnecessary  to  pursue  the  subject  any  further. 

The  Greeks  had  preserved,  through  the  course  of  the  middle 

**  Tiraboschi,  tome  vi,  p.  loa;  Roscoe's  "  Lorenzo  de'  Medici,"  vol.  i,  p.  43. 
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ages,  their  share  of  ancient  learning  with  more  fidelity  and  atten- 
tion than  was  shown  in  the  west  of  Europe.  Genius  indeed,  or 
any  original  excellence,  could  not  well  exist  along  with  their 
cowardly  despotism,  and  their  contemptible  theology,  more  cor- 
rupted by  frivolous  subtleties  than  that  of  the  Latin  Church. 
The  spirit  of  persecution,  naturally  allied  to  despotism  and  big- 
otry, had  nearly,  during  one  period,  extinguished  the  lamp,  or 
at  least  reduced  the  Greeks  to  a  level  with  the  most  ignorant 
nations  of  the  West.  In  the  age  of  Justinian,  who  expelled  the 
last  Platonic  philosophers,  learning  began  rapidly  to  decline; 
in  that  of  Heraclius  it  had  reached  a  much  lower  point  of  degra- 
dation ;  and  for  two  centuries,  especially  while  the  worshippen 
of  images  were  persecuted  with  unrelenting  intolerance,  there 
is  almost  a  blank  in  the  annals  of  Grecian  literature.*"  Bui 
about  the  middle  of  the  ninth  century  it  revived  pretty  suddenly, 
and  with  considerable  success.*"  Though,  as  I  have  observed, 
we  find  in  very  i^w  instances  any  original  talent,  yet  it  was  hardly 
less  important  toSbave  had  compilers  of  such  erudition  as 
Photius,  Suidas,  EusftUhius,  and  Tzetzes.  With  these  cer- 
tainly the  Latins  of  the  inUddle  ages  could  not  place  any  names 
in  comparison.    They  possSl^^d,  to  an  extent  which  we  can  noi 

precisely  appreciate,  many  of\}^°^^  poets,  historians,  and  orators 

of  ancient  Greece,  whose  loss  (^  have  long  regretted  and  raoal 

continue  to  deem  irretrievable     Gfefeat  havoc,  however,  was  made 

m  the  libraries  of  Constantinople 

an  epoch  from  which  a  rapid  decli.m 

ture  of  the   Eastern  Empire.     Sole" 

which  sometimes  occur  in  the  old 

deform  the  style  of  the  fourteenth  ; 


its  capture  by  the  Latins— 
to  be  traced  in  the  litera- 
and  barbarous  terms, 
writers,  are  said  to 
[teenth  centuries.***    The 
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Turkish  ravages  and  destruction  of  monasteries  ensued ;  and  in 
the  cheerless  intervals  of  immediate  terror  there  was  no  longer 
any  encouragement  to  preserve  the  monuments  of  an  expiring 
language,  and  of  a  name  that  was  to  lose  its  place  among 
nations.*** 

That  ardour  for  the  restoration  of  classical  literature  which 
animated  Italy  in  the  first  part  of  the  fifteenth  century  was  by 
no  means  common  to  the  rest  of  Europe.  Neither  England, 
nor  France,  nor  Germany,  seemed  aware  of  the  approaching 
change.  We  are  told  that  learning,  by  which  I  believe  is  only 
meant  the  scholastic  ontology,  had  begun  to  decline  at  Oxford 
from  the  time  of  Edward  III.**'  And  the  fifteenth  century,  from 
whatever  cause,  is  particularly  barren  of  writers  in  the  Latin 
language.  The  study  of  Greek  was  only  introduced  by  Grocyn 
and  Linacer  under  Henry  VII,  and  met  with  violent  opposition 
in  the  University  of  Oxford,  where  the  unlearned  party  styled 
themselves  Trojans,  as  a  pretext  for  abusing  and  insulting  the 
scholars.**'     Nor  did  any  classical  work  proceed  from  the  re- 

a  ihe  (utbority  ol 


Greek  Unsuagc  a. 
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spectable  press  of  Caxton.  France,  at  the  beginning  of  th 
teenth  age,  had  several  eminent  theologians;  but  the  reig 
Charles  VII  and  Louis  XI  contributed  far  more  to  her  pol 
than  her  literary  renown.  A  Greek  professor  was  first  appc 
at  Paris  in  1458,  before  which  time  the  language  had  not 
publicly  taught,  and  was  little  understood.***  Much  less 
Germany  thrown  oflF  her  ancient  rudeness.  yEneas  Sylviu 
deed,  a  deliberate  flatterer,  extols  every  circumstance  ii 
social  state  of  that  country;  but  Campano,  the  papal  leg: 
Ratisbon  in  1471,  exclaims  against  the  barbarism  of  a  n; 
where  very  few  possessed  any  learning,  none  any  elegan 
Yet  the  progress  of  intellectual  cultivation,  at  least  in  th< 
former  countries,  was  uniform,  though  silent;  libraries  be 
more  numerous,  and  books,  after  the  happy  invention  of  j 
though  still  very  scarce,  might  be  copied  at  less  expense.  ] 
colleges  were  founded  in  the  English  as  well  as  foreign  uni 
ties  during  the  fourteenth  and  fifteenth  centuries.  Nor  < 
pass  over  institutions  that  have  so  eminently  contributed  t 
literary  reputation  of  this  country,  and  that  still  continue  t 
ercise  so  conspicuous  an  influence  over  her  taste  and  knowl 
as  the  two  great  schools  of  grammatical  learning.  Wind 
and  Eton — the  one  founded  by  William  of  Wykeham,  B 
of  Winchester,  in  1373 ;  the  other  in  1432,  by  King  Henry  ' 
But  while  the  learned  of  Italy  were  eagerly  exploring 
recent  acquisitions  of  manuscripts,  deciphered  with  difficult 
slowly  circulated  from  hand  to  hand,  a  few  obscure  Gei 
had  gradually  perfected  the  most  important  discovery  rec 
in  the  annals  of  mankind.  The  invention  of  printing,  so  far 
being  the  result  of  philosophical  sagacity,  does  not  appear  to 
been  suggested  by  any  regard  to  the  higher  branches  of  1 
ture,  or  to  bear  any  other  relation  than  that  of  coinci 
to  their  revival  in  Italy.  The  question  why  it  was  struck  ( 
that  particular  time  must  be  referred  to  that  disposition  c 
known  causes  which  we  call  accident.  Two  or  three  cen 
earlier,  we  can  not  but  acknowledge  the  discovery  would 

♦^•Crcvicr,  tome  it,  p.  243;  see  too 
p.  46. 

***  Incredibilis  ingenionim  barbaries 
est;  rarissimi  litems  ndrunt,  nulH  elegan- 
tiam.  ("  Papiensis  Epistolse,"  p.  w.) 
Campano's  notion  of  elegance  was  ridicu- 
lous enough.  Nobody  ever  carried  fur- 
ther the  pedantic  affectation  of  avoiding 
modern  terms  in  his  Latinity.  Thus,  in 
uie  life  of  Braccio  da  Montone,  he  ren- 
ders his  meaning  almost  unintelligible 
oy  excess  of  classical  purity.  Braccio 
boasts  se  numquam  deorum  immortalium 
templa  viol&sse.  Troops  committing  out- 
tagea  in  a  city  are  accused  virgines  ves- 
toles  mcestisse.  In  the  terms  of  treaties 
ne  employs  the  old  Roman  forms:  exer- 


citum  trajicito — oppida  pontificis 
etc.  And  with  a  most  absurd  jm 
the  ecclesiastical  state  is  called  Re 
imperium.  ('*  Campani  Vita  Brae 
Muratori  "  Script  Rer.  Ital./*  ton 
«*  A  letter  from  Master  Willia 
ton  at  Eton  ("  Paston  Letters,"  v 
299)  proves  that  Latin  versincati 
taught  there  as  early  as  the  begin 
Edward  IV*s  reign.  It  is  true  I 
specimen  he  rather  proudly  exhib 
not  much  differ  from  what  we  den 
nonsense  verses.  But  a  more  ; 
observation  is  that  the  sons  of 
gentlemen  living  at  a  considers 
tance  were  already  sent  to  public 
for  grammatical  education. 
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been  almost  equally  acceptable.  But  the  invention  of  paper 
seems  to  have  naturally  preceded  those  of  engraving  and  print- 
ing. It  is  generally  agreed  that  playing  cards,  which  have  been 
traced  far  back  in  the  fourteenth  century,  gave  the  first  notion 
of  taking  off  impressions  from  engraved  figures  upon  wood. 
The  second  stage,  or  rather  second  application  of  this  art,  was 
the  representation  of  saints  and  other  religious  devices,  several 
instances  of  which  are  still  extant.  Some  of  these  are  accom- 
panied with  an  entire  page  of  illustrative  text,  cut  into  the  same 
wooden  block.  This  process  is  indeed  far  removed  from  the 
invention  that  has  given  immortality  to  the  names  of  Fust,  Schof- 
fer,  and  Gutenberg,  yet  it  probably  led  to  the  consideration  of 
means  whereby  it  might  be  rendered  less  operose  and  incon- 
venient. Whether  movable  wooden  characters  were  ever  em- 
ployed in  any  entire  work  is  very  questionable — ^the  opinion  that 
referred  their  use  to  Laurence  Coster,  of  Haarlem,  not  having 
stood  the  test  of  more  accurate  investigation.  They  appear, 
however,  in  the  capital  letters  of  some  early  printed  books.  But 
no  expedient  of  this  kind  could  have  fulfilled  the  great  purposes 
of  this  invention,  until  it  was  perfected  by  founding  metal  types 
in  a  matrix  or  mould,  the  essential  characteristic  of  printing,  as 
distinguished  from  other  arts  that  bear  some  analogy  to  it. 

The  first  book  that  issued  from  the  presses  of  Fust  and  his 
associates  at  Mentz  was  an  edition  of  the  Vulgate,  commonly 
called  the  Mazarine  Bible,  a  copy  having  been  discovered  in  the 
library  that  owes  its  name  to  Cardinal  Mazarin  at  Paris.  This 
is  suppfl^ed  to  have  been  printed  between  the  years  1450  and 
H55-**  1^1  1457  an  edition  of  the  Psalter  appeared,  and  in  this 
the  invention  was  announced  to  the  world  in  a  boasting  colo- 
phon, though  certainly  not  unreasonably  bold.***  Another  edi- 
tion of  the  Psalter,  one  of  an  ecclesiastical  book,  Durand's  ac- 
count of  liturgical  offices,  one  of  the  constitutions  of  Pope 
Qement  V,  and  one  of  a  popular  treatise  on  general  science,  called 
the  "  Catholicon,"  filled  up  the  interval  till  1462,  when  the  second 
Mentz  Bible  proceeded  from  the  same  printers.**^*  This,  in  the 
opinion  of  some,  is  the  earliest  book  in  which  cast  types  were 
employed,  those  of  the  Mazarine  Bible  having  been  cut  with  the 
hand.  But  this  is  a  controverted  point.  In  1465  Fust  and 
Schoffer  published  an  edition  of  Cicero's  "  Offices,"  the  first 
tribute  of  the  new  art  to  polite  literature.  Two  pupils  of  their 
school,  Sweynheim  and  Pannartz,  migrated  the  same  year  into 
Italy,  and  printed  Donatus's  grammar  and  the  works  of  Lac- 
tantius  at  the  monastery  of  Subiaco,  in  the  neighbourhood  of 

*■■  De    Buret   tome   i,   p.   30.  Several            *•« "  M6in.    de    TAcad.     des     Inscrip- 

oppict  of  this  book  have  come  to  light       tions/'  tome  xiv,  p.  265.    Another  edition 

•inee  its  discovery.  of  the  Bible  is  supposed   to  have  been 

***  Id.,  p.  71.  printed  by  Pfister  at  Bamberg  in  1459. 
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Rome.*"  Venice  had  the  honour  of  extending  her  patroiu^e 
to  John  of  Spira,  the  first  who  applied  the  art  on  an  extensive 
scale  to  the  publication  of  classical  writers,*"  Several  Latin 
authors  came  forth  from  his  press  in  1470,  and  during  the  next 
ten  years  a  multitude  of  editions  were  published  in  various  parts 
of  Italy.  Though,  as  we  may  judge  from  their  present  scarcity, 
these  editions  were  by  no  means  numerous  in  respect  of  im- 
pressions, yet,  contrasted  with  the  dilatory  process  of  copying 
manuscripts,  they  were  like  a  new  mechanical  power  in  machin- 
ery, and  gave  a  wonderfully  accelerated  impulse  to  the  intellectual 
cultivation  of  mankind.  From  the  era  of  these  first  editions  pro- 
ceeding from  the  Spiras,  Zarot,  Janson,  or  Sweynheim  and  Pan- 
nartz,  literature  must  be  deemed  to  have  altogether  revived  in 
Italy.  The  sun  was  now  fully  above  the  horizon,  though  coun- 
tries less  fortunately  circumstanced  did  not  immediately  catch  his 
beams;  and  the  restoration  of  ancient  learning  in  France  and 
England  can  not  be  considered  as  by  any  means  effectual  even 
at  the  expiration  of  the  fifteenth  century.  At  this  point,  how- 
ever, I  close  the  present  chapter.  The  last  twenty  years  of  the 
middle  ages,  according  to  the  date  which  I  have  fixed  for  their 
termination  in  treating  of  political  history,  might  well  invite  me 
by  their  brilliancy  to  dwell  upon  that  golden  morning  of  Italian 
literature.  But,  in  the  history  of  letters,  they  rather  appertain 
to  the  modern  than  the  middle  period ;  nor  would  it  become  me 
to  trespass  upon  the  exhausted  patience  of  my  readers  by  re- 
peating what  has  been  so  often  and  so  recently  told,  the  story  of 
art  and  learning,  that  has  employed  the  comprehensive  research 
of  a  Tiraboschi,  a  Ginguene,  and  a  Roscoe. 
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NOTES 

CHAPTER  I 

I,  page  2. — The  evidence  of  Zosimus,  which  is  the  basis  of 
this  theory  of  Dubos,  can  not  be  called  very  slight.  Early  in  the 
fifth  century,  according  to  him,  about  the  time  when  Constantine 
usurped  the  throne  of  Britain  and  Gaul,  or,  as  the  sense  shows, 
a  little  later,  in  consequence  of  the  incursions  of  the  barbarians 
from  beyond  the  Rhine,  the  natives  of  Britain,  taking  up  arms 
for  themselves,  rescued  their  cities  from  these  barbarians;  and 
the  whole  Armorican  territory,  and  other  provinces  of  Gaul, 
h  *A/>fuipixos  &tra%  koX  Ircpoi  ToKartijiy  iwapxuu,  in  imitation  of  the 
Britons,  liberated  themselves  in  the  same  manner,  expelling  the 
Roman  rulers,  and  establishing  an  internal  government :    Ik^oX- 

Aowrat  /sJky  rovi  ^Fia/juauoui  Spxayras,  oucctoy  8c  kot  i^ovtrlav  mki  rcv/ia  KoJBir 
oToom.  (Lib.  vi,  c.  5.)  Guizot  gives  so  much  authority  to  this  as 
to  say  of  the  Armoricans,  "  lis  se  maintinrent  toujours  libres,  entre 
les  barbares  et  les  Romains."  (Introduction  a  la  "  Collection 
des  Memoires,"  vol  i,  p.  336.)  Sismondi  pays  little  regard  to  it. 
The  proofs  alleged  by  Daru  for  the  existence  of  a  king  of  Brit- 
tany named  Conan,  early  in  the  fifth  century,  would  throw  much 
doubt  on  the  Armorican  republic ;  but  they  seem  to  me  rather 
weak.  Brittany,  it  may  be  observed  by  the  way,  was  never  sub- 
ject to  the  Merovingian  kings,  except  sometimes  in  name.  Dubos 
does  not  think  it  probable  that  there  was  any  central  authority 
in  what  he  calls  the  Armorican  confederacy,  but  conceives  the 
cities  to  have  acted  as  independent  states  during  the  greater  part 
of  the  fifth  century.  ("  Hist,  de  Tfetablissement,"  etc.,  vol.  i, 
p.  338.)  He  gives,  however,  an  enormous  extent  to  Armorica, 
supposing  it  to  have  comprised  Aquitaine.  But,  though  the 
contrary  has  been  proved,  it  is  to  be  observed  that  Zosimus  men- 
tions other  provinces  of  Gaul,  Ircpcu  TaXar&y  hrapxCau,  as  well  as 
Armorica.  Procopius,  by  the  word  *ApP6pvxptj  seems  to  indicate 
?11  the  inhabitants  at  least  of  northern  Gaul ;  but  the  passage 
IS  so  ambiguous,  and  his  acquaintance  with  that  history  so  ques- 
tionable, that  little  can  be  inferred  from  it  with  any  confidence. 
On  the  whole,  the  history  of  northern  Gaul  in  the  fifth  century 
is  extremely  obscure,  and  the  trustworthy  evidence  very  scanty. 
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Sismondi  ("  Hist,  des  Franqais,"  vol.  1,  p.  134)  has  a  good 
passage,  which  it  will  be  desirable  to  keep  in  mind  when  we 
launch  into  mediaeval  antiquities :  "  Ce  peu  des  mots  a  donne 
matiere  a  d'amples  commentaires,  et  au  developpement  de  beau- 
coup  de  conjectures  ingenieuses.  L'abbe  Dubos,  en  expliquant 
le  silence  des  historiens,  a  fonde  sur  des  sousentendus  une  his- 
toire  assez  complete  de  la  republique  Armorique.  Nous  serons 
souvent  appeles  a  nous  tenir  en  garde  contre  le  zele  des  ecrivains 
qui  ne  satisfait  point  Taridite  de  nos  chroniques,  et  qui  y  sup- 
pleent  par  des  divinations.  Plus  d'une  fois  le  lecteur  pourra  etre 
surpris  en  voyant  a  combien  peu  se  reduit  ce  que  nous  savons 
reellement  sur  un  evenement  assez  celebre  pour  avoir  motive 
de  gros  livres." 

II,  page  2. — The  Franks  are  not  among  the  German  tribes 
mentioned  by  Tacitus,  nor  do  they  appear  in  history  before 
the  year  240.  Guizot  accedes  to  the  opinion  that  they  were  a 
confederation  of  the  tribes  situated  between  the  Rhine,  the 
Weser,  and  the  Main ;  as  the  Alemanni  were  a  similar  league  to 
the  south  of  the  last  river.*  Their  origin  may  be  derived  from 
the  necessity  of  defending  their  independence  against  Rome; 
but  they  had  become  the  aggressors  in  the  period  when  we  read 
of  them  in  Roman  history;  and,  like  other  barbarians  in  that 
age,  were  often  the  purchased  allies  of  the  declining  empire. 
Their  history  is  briefly  sketched  by  Guizot  ("  Essais  sur  THis- 
toire  de  France,"  p.  53),  and  more  copiously  by  other  antiquari- 
ans, among  whom  M.  Lehuerou,  the  latest  and  not  the  least 
original  or  ingenious,  conceives  them  to  have  been  a  race  of 
exiles  or  outlaws  from  other  German  tribes,  taking  the  name 
Franc  from  frech,  fierce  or  bold,*  and  settling  at  first,  by  neces- 
sity, near  the  mouth  of  the  Elbe,  whence  they  moved  onward 
to  seek  better  habitations  at  the  expense  of  less  intrepid  though 
more  civilized  nations.  "  Et  ainsi  naquit  la  premiere  nation  de 
TEurope  moderne." '  ("  Institutions  Merovingiennes,"  vol.  i, 
p.  91.) 

An  earlier  writer  considers  the  Franks  as  a  branch  of  the 
great  stock  of  the  Suevi,  mentioned  by  Tacitus,  who,  he  tells  us, 
"  majorem  Germanise  partem  obtinent,  propriis  adhuc  nationibus 
nominibusque  discreti,  quanquam  in  communi  Suevi  dicuntur. 
Insigne  gentis  obliquare  crinem,  nodoque  substringere."  ("  De 
Moribus    German.,"   c.   38.)     Ammianus   mentions   the   Salian 

*  Allemanni   is   generally   supposed   to  *  This  etymology  had   been   given  by 

mean      all  men."    Meyer,  however,  takes  Thierry,  or  was  of  older  origin. 
«   tor   another   form    of    Arimanni,    from  « As  M.  Lehuerou  belongs  to  what  is 

wecrmanner,  soldiers.     ("  Nouveaux  M*-  called  the  Roman  school  of  French  anti- 

moires  de  1  Academic  de  Bruxelles,"  vol.  quarics,  he  should  not  have  brought  the 

111,  p.  439.)  nation  from  beyond  the  Rhine. 
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Franks  by  name :  "  Francos  eos  quos  consuetude  Salios  appel- 
lavit."  See  a  memoir  in  the  "  Transactions  of  the  Academy  of 
Brussels,"  1824,  by  M.  Devez,  "  sur  Tetablissement  des  Francs 
dans  la  Belgique." 

In  the  great  battle  of  Chalons  the  Franks  fought  on  the 
Roman  side  against  Attila ;  and  we  find  them  mentioned  several 
times  in  the  history  of  northern  Gaul  from  that  time.  Lehuerou 
("Institutions  Merovingiennes,"  c.  11)  endeavours  to  prove,  as 
Dubos  had  done,  that  they  were  settled  in  Gaul,  far  beyond 
Toumay  and  Cambray,  under  Meroveus  and  Childeric,  though 
as  subjects  of  the  empire ;  and  Luden  conjectures  that  the  whole 
country  between  the  Moselle  and  the  Somme  had  fallen  into  their 
hands  even  as  early  as  the  reign  of  Honorius.  ("  Geschichte  des 
Deutschen  Volkes,"  vol.  ii,  p.  381.)  This  is  one  of  the  obscure 
and  debated  points  in  early  French  history.  But  the  seat  of  the 
monarchy  appears  clearly  to  have  been  established  at  Cambray 
before  the  middle  of  the  fifth  century. 

Ill,  page  2. — This  theory,  which  is  partly  countenanced  by 
Gibbon,  has  lately  been  revived,  in  almost  its  fullest  extent,  by 
a  learned  and  spirited  investigator  of  early  history.  Sir  Francis 
Palg^ave,  in  his  "  Rise  and  Progress  of  the  English  Common- 
wealth," i,  360 ;  and  it  seems  much  in  favour  with  M.  Raynouard, 
in  his  "  Histoire  du  Droit  Municipal  en  France."  M.  Lehuerou, 
in  a  late  work  ("  Histoire  des  Institutions  Merovingiennes  et 
Carolingiennes,"  2  vols.,  1843),  has  in  a  g^eat  measure  adopted 
it :  "  Nous  croyons  devoir  declarer  que,  dans  notre  opinion,  le 
livre  de  Dubos,  malg^e  les  erreurs  trop  reelles  qui  le  deparent, 
et  I'esprit  de  systeme  qui  en  a  considerablement  exagere  les 
consequences,  est,  de  tous  ceux  qui  ont  aborde  le  meme  probleme 
au  xviii"*  siecle,  celui  ou  la  question  des  origines  Merovingiennes 
se  trouve  le  plus  pres  de  la  veritable  solution.  Cet  aveu  nous 
dispense  de  detailler  plus  longuement  les  obligations  que  nous 
lui  avons.  Elles  se  reveleront  d'ailleurs  sufHsamment  d'ellesme- 
mes."  (Introduction,  p.  xi.)  M.  Lehuerou  does  not,  however, 
follow  his  celebrated  guide  so  far  as  to  overlook  the  necessary 
connection  between  barbarian  force  and  its  aggressive  char- 
acter. The  final  establishment  of  the  Franks  in  Gaul,  according 
to  him,  rested  partly  on  the  concession  and  consent  of  the  em- 
perors, who  had  invited  them  to  their  service,  and  rewarded  them, 
as  he  conceives,  with  lands,  while  the  progenitors  of  Qovis  bore 
the  royal  name,  partly  on  their  own  encroachments,  and  espe- 
cially on  the  victory  of  that  prince  over  Syagrius  in  486  (vol.  i, 
p.  228). 

It  may  be  alleged  against  Dubos  that  Qovis  advanced  into 
the  heart  of  Gaul  as  an  invader ;  that  he  defeated  \tv  V^^xA^  "^^ 
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lieutenant  of  the  emperor,  if  Syagrius  were  such ;  or,  if  we  chose 
to  consider  him  as  independent,  which  probably  in  terms  he 
was  not,  that  the  emperors  of  Constantinople  could  merely  have 
relinquished  their  authority,  because  they  had  not  the  strength 
to  enforce  it.  Gaul,  like  Britain,  in  that  age,  had  become  almost 
a  sort  of  derelict  possession,  to  be  seized  by  the  occupant:  but 
the  title  of  occupancy  is  not  that  of  succession.  It  may  be  true 
that  the  Roman  subjects  of  Qovis  paid  him  a  ready  allegiance, 
yet  still  they  had  no  alternative  but  to  obey. 

Twenty-five  years  elapsed,  during  which  the  kingdom  of  the 
Salian  Franks  was  prodigiously  aggrandized  by  the  submission 
of  all  northern  Gaul,  by  the  reduction  of  the  Alemanni  on  the 
right  bank  of  the  Rhine,  and  by  the  overthrow  of  the  Visigoths 
at  Vougle,  which  brought  almost  the  whole  of  the  south  into 
subjection  to  Qovis.  It  is  not  disputed  by  any  one  that  he 
reigned  and  conquered  in  his  own  right.  No  one  has  alleged 
that  he  founded  his  g^eat  dominion  on  any  other  title  than  that 
of  the  sword,  which  his  Frank  people  alone  enabled  him  to  sus- 
tain. But  about  two  years  before  his  death,  as  Gregory  of  Tours 
relates,  the  Emperor  Anastasius  bestowed  upon  him  the  dignity 
of  consul ;  and  this  has  been  eagerly  caught  at  by  the  school  of 
Dubos  as  a  fact  of  high  importance,  and  as  establishing  a  positive 
right  of  sovereignty,  at  least  over  the  Romans — ^that  is,  the  pro- 
vincial inhabitants  of  Gaul,  which  descended  to  the  long  line  of 
the  Merovingian  house.  Sir  Francis  Palgrave,  indeed,  more 
strongly  than  Dubos  himself,  seems  to  consider  the  French  mon- 
archy as  deriving  its  pedigree  from  Rome  rather  than  the  Elbe. 

The  first  question  that  must  naturally  arise  is,  as  to  the  value 
assignable  to  the  evidence  of  Gregory  of  Tours  respecting  the 
gift  of  Anastasius.  Some  might  hesitate,  at  least,  to  accept  the 
story  in  all  its  circumstances.  Gregory  is  neither  a  contemporary 
nor,  in  such  a  point,  an  altogether  trustworthy  witness.  His 
style  is  verbose  and  rhetorical ;  and,  even  in  matters  of  positive 
history,  scanty  as  are  our  means  of  refuting  him,  he  has  some- 
times exposed  his  ignorance,  and  more  often  given  a  tone  of  im- 
probability to  his  narrative.  An  instance  of  the  former  occurs  in 
his  third  book,  respecting  the  death  of  the  widow  of  Theodoric, 
contradicted  by  known  history ;  and  for  the  latter  we  may  refer 
to  the  language  he  puts  into  the  mouth  of  Qotilda,  who'  urges 
her  husband  to  the  worship  of  Mars  and  Mercury,  divinities  of 
whom  he  had  never  heard. 

The  main  fact,  however,  that  Anastasius  conferred  the  dignity 
of  consul  upon  Qovis,  can  not  be  rejected.  Although  it  has 
been  alleged  that  his  name  does  not  occur  in  the  "Consular 
Fasti."  this  seems  of  no  great  importance,  since  the  title  was 
merely  an  honorary  distinction,  not  connecting  him  with  the 
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empire  as  its  subject.  Guizot,  indeed,  and  Sismondi  conceive 
that  he  was  only  invested  with  the  consular  robe,  according  to 
what  they  take  to  have  been  the  usage  of  the  Byzantine  court. 
But  Gregory,  by  the  words  codicillos  de  consulatu,  seems  to 
imply  a  formal  g^ant.  Nor  does  the  fact  rest  solely  on  his  evi- 
dence, though  his  residence  at  Tours  would  put  him  in  posses- 
sion of  the  local  tradition.  Hincmar,  the  famous  Bishop  of 
Rheims,  has  left  a  "  Life  of  St.  Remy,"  by  whom  Clovis  was 
baptized;  and,  though  he  wrote  in  the  ninth  century,  he  had 
seen  extracts  from  a  contemporary  life  of  that  saint,  not  then, 
he  says,  entirely  extant,  which  life  may  reasonably  be  thought 
to  have  furnished  the  substance  of  the  second  book  of  Gregory's 
history.  We  find  in  Hincmar  the  language  of  Gregory  on  the 
consulship  of  Clovis,  with  a  little  difference  of  expression :  "  Cum 
quibus  codicillis  etiam  illi  Anastasius  coronam  auream  cum  gem- 
mis,  et  tunicam  blateam  misit,  et  ab  ea  die  consul  et  Augustus 
est  appellatus."  ("  Rec.  des  Hist.,"  vol.  iii,  p.  379.)  Now,  the 
words  of  Gregory  are  the  following :  "  Igitur  ab  Anastasio  im- 
peratore  codicillos  de  consulatu  accepit,  et  in  basilica  beati  Mar- 
tini tunica  blatea  indutus  est  et  clamyde,  imponens  vertici  dia- 
dcma.  Tunc  ascenso  equite,  aurum,  argentumque  in  itinere  illo, 
quod  inter  portam  atrii  basilicae  beati  Martini  et  ecclesiam  civi- 
tatis  est,  prxsentibus  populis  manu  propria  spargens,  voluntate 
benignissima  erogavit,  et  ab  ea  die  tanquam  consul  aut  Augustus 
est  vocitatus."  The  minuteness  of  local  description  implies  the 
tradition  of  the  city  of  Tours,  which  Gregory  would,  of  course, 
know,  and  renders  all  scepticism  as  to  the  main  story  very  un- 
reasonable. Thus,  if  we  suppose  the  "  Life  of  St.  Remy "  to 
have  been  the  original  authority,  Anastasius  will  have  sent  a 
crown  to  Qovis.  And  this  would  explain  the  words  of  Gregory, 
"  imponens  vertici  diadema."  Such  an  addition  to  the  dignity 
of  consul  is,  doubtless,  remarkable,  and  might  of  itself  lead  us 
to  infer  that  the  latter  was  not  meant  in  its  usual  sense.  This 
passage  is  in  other  respects  more  precise  than  in  Gregory;  it 
has  not  the  indefinite  and  almost  unintelligible  words  tanquam 
consul,  and  has  et  instead  of  aut  Augustus;  which  latter  con- 
junction, however,  in  low  Latin,  is  often  put  for  the  former. 

But,  though  the  historical  evidence  is  considerably  strength- 
ened by  the  supposition  that  Gregory  copied  a  "  Life  of  St. 
Remigius  "  of  nearly  contemporary  date  with  the  event,  we  do 
not  find  all  our  difficulty  removed  so  as  to  render  it  implicit 
credence  in  every  particular.  That  Qovis  would  be  called  consul 
by  the  provincial  Romans  after  he  had  received  the  title  from 
Anastasius  is  very  natural;  that  he  was  ever  called,  even  by 
them,  Augustus — that  is,  emperor — except  perhaps  in  a  mo- 
mentary acclamation,  we  may  not  unreasona\A7  sctM^^  \.o  >afcr 
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lieve.  The  imperial  title  would  hardly  be  assumed  by  one  who 
pretended  only  to  a  local  sovereignty ;  nor  is  such  a  usurpation 
consistent  with  the  theory  that  the  Frank  chieftain  was  on  terms 
of  friendship  with  the  court  of  Constantinople,  and  in  subordina- 
tion to  it.  One  or  other  hypothesis  must  surely  be  rejected.  If 
Qovis  was  called  emperor  (and  when  did  Augustus  bear  any 
other  meaning?),  he  was  no  vicegerent  of  Anastasius,  no  consul 
of  the  empire.  But  the  most  material  observations  that  arise 
are — first,  that  the  dignity  of  consul  was  merely  personal,  and  we 
have  not  the  slightest  evidence  that  any  of  the  posterity  of  Qovis 
either  acquired  or  assumed  it;  secondly,  that  the  Franks  alone 
were  the  source  of  power  to  the  house  of  Meroveus.  "  The  actual 
and  legal  authority  of  Qovis,"  says  Gibbon,  "  could  not  receive 
any  new  accession  from  the  consular  dignity.  It  was  a  name,  a 
shadow,  an  empty  pageant;  and,  if  the  conquero^  had  been  in- 
structed to  claim  the  ancient  prerogatives  of  that  high  office,  they 
must  have  expired  with  the  period  of  its  annual  duration.  But 
the  Romans  were  disposed  to  revere  in  the  person  of  their  mas- 
ter that  antique  title  which  the  emperors  condescended  to  as- 
sume ;  the  barbarian  himself  seemed  to  contract  a  sacred  obliga- 
tion to  respect  the  majesty  of  the  republic;  and  the  successors 
of  Theodosius,  by  soliciting  his  friendship,  tacitly  forgave  and 
almost  ratified  the  usurpation  of  Gaul "  (chap,  xxxviii).  It  does 
not  appear  to  me,  therefore,  very  material  toward  the  under- 
standing French  history,  what  was  the  intention  of  Anastasius 
in  conferring  the  name  of  consul  on  the  King  of  the  Franks. 
It  was  a  token  of  amity,  no  doubt;  a  pledge,  perhaps,  that  the 
court  of  Constantinople  renounced  the  hope  of  asserting  its  pre- 
tensions to  govern  a  province  so  irrecoverably  separated  from  it 
as  Gaul ;  but  were  it  even  the  absolute  cession  of  a  right,  which, 
by  the  usual  law  of  nations,  required  something  far  more  ex- 
plicit, it  would  not  affect  in  any  degree  the  real  authority  which 
Qovis  had  won  by  the  sword,  and  had  exercised  for  more  than 
twenty  years  over  the  unresisting  subjects  of  the  Roman  Empire. 
A  different  argument  for  the  theory  of  devolution  of  power 
from  the  Byzantine  emperor  on  the  Franks  is  founded  on  the 
cession  of  Justinian  to  Theodebert,  King  of  Austrasia,  in  540. 
Provence,  which  continued  in  the  possession  of  the  emperors 
for  some  time  after  the  conquest  of  Gaul  by  Qovis,  had  fallen 
into  the  hands  of  the  Ostrogoths,  then  masters  of  Italy.  The 
alliance  of  the  Frank  king  was  sought  by  both  parties,  at  the 
price  of  what  one  enjoyed  and  the  other  claimed — Provence,  with 
Its  wealthy  cities  of  Marseilles  and  Aries.  Theodebert  was  no 
very  good  ally,  either  to  the  Greeks  or  the  Goths ;  but  he  occu- 
pied the  territory,  and  after  a  few  years  it  was  formally  ceded 
to  him  by  Justinian.    "  That  emperor,"  in  the  words  of  Gibbon, 
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who  has  not  told  the  history  very  exactly,  *'  generously  yielding 
to  the  Franks  the  sovereignty  of  the  countries  beyond  the  Alps 
which  they  already  possessed,  absolved  the  provincials  from  their 
allegiance,  and  established,  on  a  more  lawful,  though  not  more 
solid  foundation,  the  throne  of  the  Merovingians."  Procopius, 
in  his  Greek  vanity,  pretends  that  the  Franks  never  thought  them- 
selves secure  of  Gaul  until  they  obtained  this  sanction  from  the 
emperor.  "  This  strong  declaration  of  Procopius,"  says  Gibbon, 
"  would  almost  suffice  to  justify  the  Abbe  Dubos."  I  can  not, 
however,  rate  the  courage  of  that  people  so  low  as  to  believe 
that  they  feared  the  armies  of  Justinian,  which  they  had  lately 
put  to  flight  in  Italy ;  nor  do  I  know  that  a  title  of  sixty  years' 
possession  gains  much  legality  by  the  cession  of  one  who  had 
asserted  no  claim  during  that  period.  Constantinople  had  tacitly 
renounced  the  western  provinces  of  Rome  by  her  inability  to 
maintain  them.  I  must,  moreover,  express  some  doubt  whether 
Procopius  ever  meant  to  say  that  Justinian  confirmed  to  the 
Frank  sovereign  his  rights  over  the  whole  of  Gaul.  He  uses, 
indeed,  the  word  PoAXtas;  but  that  should,  I  think,  be  understood 
according  to  the  general  sense  of  the  passage,  which  would  limit 
its  meaning  to  Provence,  their  recent  acquisition,  and  that  which 
the  Ostrogoths  had  already  relinquished  to  them.  Gibbon,  on 
the  authority  of  Procopius,  goes  on  to  say  that  the  gold  coin  of 
the  Merovingian  kings,  "  by  a  singular  privilege,  which  was 
denied  to  the  Persian  monarch,  obtained  a  legal  currency  in  the 
empire."  But  this  legal  currency  is  not  distinctly  mentioned  by 
Procopius,  though  he  strangely  asserts  that  it  was  not  lawful, 
ov  Oifus,  for  the  King  of  Persia  to  coin  gold  with  his  own  effigy, 
as  if  the  Oifu^  of  Constantinople  were  regarded  at  Seleucia. 
There  is  reason  to  believe  that  the  Goths,  as  well  as  Franks, 
coined  gold,  which  might  possibly  circulate  in  the  empire,  with- 
out having,  strictly  speaking,  a  legal  currency.  The  expressions 
of  Agathias,  quoted  above,  that  the  Franks  had  nearly  the  same 
form  of  government  and  the  same  laws  as  the  Romans,  may  be 
understood  as  a  mistaken  view  of  what  Procopius  says  in  a  pas- 
sage which  will  be  hereafter  quoted,  and  which  Agathias,  a  later 
writer,  perhaps  has  followed,  that  the  Roman  inhabitants  of  Gaul 
retained  their  institutions  under  the  Franks ;  which  was  certainly 
true,  though  by  no  means  more  so  than  under  the  Visigoths. 

IV,  page  5. — It  ought,  perhaps,  to  be  observed  that  no 
period  of  ecclesiastical  history,  especially  in  France,  has  supplied 
more  saints  to  the  calendar.  It  is  the  golden  age  of  hagiology. 
Thirty  French  bishops,  under  Qovis  and  his  sons  alone,  are 
venerated  in  the  Roman  Church ;  and  not  less  than  seventy-oxve. 
saints,  during  the  same  short  period,  havt  SMppYv^A.  sotcv^  Vw 
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torical  information,  through  their  lives  in  "  Acta  Sanctorum." 
**  The  foundation  of  half  the  French  churches,"  says  Sismondi, 
"  dates  from  that  epoch  "  (vol.  i,  p.  308).  Nor  was  the  seventh 
century  much  less  productive  of  that  harvest.  Of  the  service 
which  the  "  Lives  of  the  Saints  "  have  rendered  to  history,  as 
well  as  of  the  incredible  deficiencies  of  its  ordinary  sources,  some 
notion  may  be  gained  by  the  strange  fact  mentioned  in  Sismondi, 
that  a  King  of  Austrasia,  Dagobert  II,  was  wholly  overlooked 
by  historians;  and  his  reign,  from  674  to  678,  only  retrieved 
by  some  learned  men  in  the  seventeenth  century,  through  the 
"  Life  of  our  Saint  Wilfred,"  who  had  passed  through  France  on 
his  way  to  Rome.  ("  Hist,  des  Fran9ais,"  vol.  ii,  p.  51.)  But  there 
is  a  diploma  of  this  prince  in  "  Rec.  des  Hist.,"  vol.  iv,  p.  685. 

Sismondi  is  too  severe  a  censurer  of  the  religious  sentiment 
which  actuated  the  men  of  this  period.  It  did  not  prevent  crimes, 
even  in  those,  frequently,  who  were  penetrated  by  it.  But  we 
can  not  impute  to  the  ascetic  superstition  of  the  sixth  and  seventh 
centuries,  as  we  may  to  the  persecuting  spirit  of  later  ages,  that 
it  occasioned  them — crimes,  at  least,  which  stand  forth  in  his- 
tory; for  to  fraud  and  falsehood  it,  no  question,  lent  its  aid. 
The  ''  Lives  of  the  Saints,"  amid  all  the  mass  of  falsehood  and 
superstition  which  incrusts  them,  bear  witness  not  only  to  an 
intense  piety,  which  no  one  will  dispute,  but  to  much  of  charity 
and  mercy  toward  man.  But,  even  if  we  should  often  doubt  par- 
ticular facts  from  slendemess  of  proof,  they  are  at  least  such  as 
the  compilers  of  these  legends  thought  praiseworthy,  and  such 
as  the  readers  of  them  would  be  encouraged  to  imitate.* 

St.  Bathilda,  of  Anglo-Saxon  birth,  queen  of  Qovis  II,  re- 
deeming her  countrymen  from  servitude,  to  which  the  barbarous 
manners  of  their  own  people  frequently  exposed  them,  is  in  some 
measure  a  set-off  against  the  tjrrant  princes  of  the  family  into 
which  she  had  come.  And  many  other  instances  of  similar  virtue 
are  attested  with  reasonable  probability.  Sismondi  never  fully 
learned  to  judge  men  according  to  a  subjective  standard — ^that 
is,  their  own  notions  of  right  and  wrong— or  even  to  perceive 
the  immediate  good  consequences  of  many  principles,  as  well 
as  social  institutions  connected  with  them,  which  we  would  no 
more  willingly  tolerate  at  present  than  himself.  In  this  respect 
Guizot  has  displayed  a  more  philosophical  temper.  Still  there 
may  be  some  caution  necessary  not  to  carry  this  subjective  esti- 
mate of  human  actions  too  far,  lest  we  lose  sight  of  their  intrinsic 
quality. 

♦  M.  Ampere  has  well  ol>scrr«d  that  it  of  ProTidrace  supporting  the  faithful  in 

was  not  the  mere  interest  of  the  story.  those  troublous  times,   and  of  saints  sJ- 

?SI  5^j  "*!?"*     .*■*.  n;o™^>^'  ^^«ch  con.  ways  interfering,  in   fsTour   of  the  inno- 

Mituted   the   pnncipal   charm   of   the,  le-  cent.     ("  Hist  Litt.  de  la   France  avant 

gendB  of  9Mint9:  it  wis  the  constant  idea  le  lamo  siMe."  ii,  360.) 
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We  have,  unfortunately,  to  set  against  the  saintly  legends 
an  enormous  mass  of  better-attested  crimes,  especially  of  oppres- 
sion and  cruelty.  Perhaps  there  is  hardly  any  history  extending 
over  a  century  which  records  so  much  of  this  with  so  little  in- 
formation of  any  virtue,  any  public  spirit,  any  wisdom,  as  the 
ten  books  of  Gregory  of  Tours.  The  seventh  century  has  no 
historian  equally  circumstantial,  but  the  tale  of  the  seventh  cen- 
tury is  in  substance  the  same.  The  Roman  fraud  and  perfidy 
nungled,  in  baleful  confluence,  with  the  ferocity  and  violence  of 
the  Frank: 

**  Those  wild  men's  vices  they  received, 
And  gave  them  back  their  own.'* 

If  the  Church  was  deeply  tainted  with  both  these  classes  of  crime, 
it  was  at  least  less  so,  especially  with  the  latter,  than  the  rest 
of  the  nation.  A  saint  might  have  many  faults,  but  it  is  strongly 
to  be  presumed  that  mankind  did  not  canonize  such  monsters 
as  the  kings  and  nobles  of  whom  we  read  almost  exclusively  in 
Gregory  of  Tours.  A  late  writer,  actuated  by  the  hatred  of  an- 
tiquity, and  especially  of  kings,  nobles,  and  priests,  which  is  too 
much  the  popular  creed  of  France,  has  collected  from  age  to  age 
every  testimony  to  the  wickedness  of  the  powerful.  His  proofs 
are  one-sided,  and,  consequently,  there  is  some  unfairness  in  the 
conclusions ;  but  the  facts  are,  for  the  most  part,  irresistibly  true. 
(Dulaure,  "  Hist,  de  Paris,"  passim.) 

V,  page  5. — ^The  mayor  of  the  palace  appears  as  the  first 
officer  of  the  crown  in  the  three  Frank  kingdoms  during  the 
latter  half  of  the  sixth  century.  He  had  the  command,  as  Guizot 
supposes,  of  the  Antrustions,  or  vassals  of  the  king.  Even  after- 
ward the  office  was  not,  as  this  writer  believes,  properly  elective, 
though  in  the  case  of  a  minority  of  the  king,  or  upon  other  spe- 
cial occasions,  the  leudes,  or  nobles,  chose  a  mayor.  The  first 
instance  we  find  of  such  an  election  was  in  575,  when,  after  the 
murder  of  Sigebert  by  Fredegonde,  his  son  Childebert  being 
an  infant,  the  Austrasian  leudes  chose  Gogon  for  their  mayor. 
There  seem,  however,  so  many  instances  of  elective  mayors  in  the 
seventh  century,  that,  although  the  royal  consent  may  probably 
have  been  legally  requisite,  it  is  hard  to  doubt  that  the  office 
had  fallen  into  the  hands  of  the  nobles.  Thus,  in  641 :  "  Flao- 
chatus,  genere  Francus,  major-domus  in  regnum  Burgundix, 
electione  pontificum  et  cunctorum  ducum  a  Nantechilde  regina 
in  hunc  gradum  honoris  nobiliter  stabilitur."  ("  Fredegar. 
Chron.,"  c.  89.)  And  on  the  election  of  Ebroin :  "  Franci  in  in- 
certum  vacillantes,  accepto  consilio,  Ebruinum  in  hujus  hotiotv^ 
curam  ac  dignitatem  statuunt "  (c.  92).    Ou  iW  dea^^iv  oV'^iwwJv 
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in  68 1 :  "  Franci  Warratonem  virum  illustrem  in  locum  ejus  cum 
jussione  regis  majorem-domus  palatio  constituunt."  These  two 
instances  were  in  Neustria;  the  aristocratic  power  was  still 
greater  in  the  other  parts  of  the  monarchy. 

Sismondi  adopts  a  very  different  theory,  clinging  a  little  too 
much  to  the  democratic  visions  of  Mably.  "  If  we  knew  better," 
he  says,  "  the  constitution  of  the  monarchy,  perhaps  we  might 
find  that  the  mayor,  like  the  justiciary  of  Aragon,  was  the  repre- 
sentative, not  of  the  g^eat,  but  of  the  freemen,  and  taken  gener- 
ally from  the  second  rank  in  society,  charged  to  repress  the  ex- 
cesses of  the  aristocracy  as  well  as  of  the  crown."  ("  Hist,  des 
Fran^ais,"  vol.  ii,  p.  4.)  Nothing  appears  to  warrant  this  vague 
conjecture,  which  Guizot  wholly  rejects,  as  he  does  also  the 
derivation  of  major-domus  from  mord-dohmen,  a  verb  signifying 
to  sentence  to  death,  which  Sismondi  brings  forward  to  sustain 
his  fanciful  analogy  to  the  Aragonese  justiciary. 

The  hypothesis,  indeed,  that  the  mayor  of  the  palace  was 
chosen  out  of  the  common  freeholders,  and  not  the  highest  class, 
is  not  only  contrary  to  everything  we  read  of  the  aristocratical 
denomination  in  the  Merovingian  kingdoms,  but  to  a  passage 
in  Fredegarius,  to  which  probably  others  might  be  added.  Pro- 
tadius,  he  informs  us,  a  mayor  of  Brunehaut's  choice,  endeav- 
oured to  oppress  all  men  of  high  birth,  that  no  one  might  be 
found  capable  of  holding  the  charge  in  his  room  (c.  27).  This, 
indeed,  was  in  the  sixth  century,  before  any  sort  of  election  was 
known.  But  in  the  seventh  the  power  of  the  g^eat,  and  not  of 
the  people,  meets  us  at  every  turn.  Mably  himself  would  have 
owned  that  his  democracy  had  then  ceased  to  exercise  any  power. 

The  Austrasian  mayors  of  the  palace  were,  from  the  reign 
of  Qotaire  II,  men  of  g^eat  power,  and  taken  from  the  house  of 
Pepin  of  Lamden.  They  carried  forward,  ultimately  for  their 
own  aggrandizement,  the  aristocratic  system  which  had  over- 
turned Brunehaut.  Ebroin,  on  the  other  hand,  in  Neustria,  must 
be  considered  as  keeping  up  the  struggle  of  the  royal  authority, 
which  he  exercised  in  the  name  of  several  phantoms  of  kings, 
against  the  encroachments  of  the  aristocracy,  though  he  could 
not  resist  them  with  final  success.  Sismondi  (vol.  ii,  p.  64)  fan- 
cies that  Ebroin  was  a  leader  of  the  freemen  against  the  nobles. 
But  he  finds  a  democratic  party  everywhere;  and  Guizot  justly 
questions  the  conjecture  ("  Collection  des  Memoires,"  vol.  ii,  p. 
320).  Sismondi,  in  consequence  of  this  hypothesis,  favours 
Ebroin;  for  whom  it  may  be  alleged  that  we  have  no  account 
of  his  character  but  from  his  enemies,  chiefly  the  biographer  of 
St.  Leger.  M.  Lehuerou  sums  up  his  history  with  apparent  jus- 
tice: "Ainsi  perit,  apres  une  administration  de  vingt  ans,  un 
homme  remarquable  i  tons  egards,  mais  que  le  triomphe  de 
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ses  ennemis  a  failli  desheriter  de  sa  gloire.  Ses  violences  sont 
peu  douteuses,  mais  son  genie  ne  Test  pas  davantage,  et  rien  ne 
prouve  mieux  la  terreur  qu'il  inspirait  aux  Austrasiens  que  les 
injures  qu'ils  lui  ont  prodiguees."  ("  Institutions  Carolingi- 
ennes,"  p.  281.) 

VI,  page  5. — Aribert,  or  rather  Caribert,  brother  of  Dago- 
bert  I,  was  declared  King  of  Aquitaine  in  628 ;  but  on  his  death, 
in  631,  it  became  a  duchy  dependent  on  the  monarchy  under 
his  two  sons,  with  its  capital  at  Toulouse.  This  dependence, 
however,  appears  to  have  soon  ceased,  in  the  decay  of  the  Mero- 
vingian line,  and  for  a  century  afterward  Aquitaine  can  hardly 
be  considered  as  part  of  either  the  Neustrian  or  Austrasian  king- 
dom. *'  L'ancienne  population  Romaine  travaillait  sans  cesse  a 
ressaisir  son  independance.  Les  Francs  avaient  conquis,  mais 
ne  possedaient  vraiment  pas  ces  contrees.  Des  que  leurs  g^andes 
incursions  cessaient,  les  villes  et  les  campagnes  se  soulevaient,  et 
se  confederaient  pour  secouer  le  joug."  (Guizot,  "  Cours  d'Hist. 
Modeme,*'  ii,  229.)  This  important  fact,  though  acknowledged 
in  passing  by  most  historians,  has  been  largely  illustrated  in  the 
valuable  "  Histoire  de  la  Gaule  Meridionale,"  by  M.  Fauriel. 

Aquitaine,  in  its  fullest  extent,  extended  from  the  Loire  be- 
yond the  Garonne,  with  the  exception  of  Touraine  and  the 
Orleannois.  The  people  of  Aquitaine,  in  this  large  sense  of 
the  word,  were  chiefly  Romans,  with  a  few  Goihs.  The  Franks, 
as  a  conquering  nation,  had  scarcely  taken  up  their  abode  in 
those  provinces.  But  undoubtedly  the  Merovingian  kings  pos- 
sessed estates  in  the  south  of  France,  which  they  liberally  be- 
stowed as  benefices  upon  their  leudes,  so  that  the  chief  men  were 
frequently  of  Frank  origin.  They  threw  off,  nevertheless,  their 
hereditary  attachments,  and  joined  with  the  mass  of  their  new 
countrymen  in  striving  for  the  independence  of  Aquitaine.  After 
the  battle  of  Testry,  which  subverted  the  Neustrian  monarchy, 
Aquitaine,  and  even  Burgundy,  ceased  for  a  time  to  be  French ; 
under  Charles  Martel  they  were  styled  the  Roman  countries. 
(Michelet,  ii,  9.) 

Eudon,  by  some  called  Eudes,  grandson  of  Caribert,  a  prince 
of  conspicuous  qualities,  gained  ground  upon  the  Franks  during 
the  whole  period  of  Pepin  Heristal's  power,  and  united  to  Aqui- 
taine not  only  Provence,  but  a  new  conquest  from  the  independ- 
ent natives,  Gascony.  Eudon  obtained  in  721  a  far  greater  vic- 
tory over  the  Saracens  than  that  of  Charles  Martel  at  Poitiers. 
The  slaughter  was  immense,  and  confessed  by  the  Arabian 
writers ;  it  even  appears  that  a  funeral  solemnity,  in  commemora- 
tion of  so  great  a  calamity,  was  observed  in  Spain  for  four  or 
five  centuries  afterward.  (Fauriel,  iii,  79.)  But  in  its  conse- 
59 


go6  HALLAM'S  MIDDLE  AGES 

quences  it  was  far  less  important ;  for  the  Saracens,  some  years 
afterward,  returned  to  avenge  their  countrymen,  and  Eudon  had 
no  resource  but  in  the  aid  of  Charles  Martel.  After  the  retreat 
of  the  enemy  it  became  the  necessary  price  of  the  service  ren- 
dered by  the  Frank  chieftain  that  Aquitaine  acknowledge  his 
sovereignty.  This,  however,  was  still  but  nominal,  till  Pepin 
determined  to  assert  it  more  seriously,  and  after  a  long  war  over- 
came the  last  of  the  ducal  line  sprung  from  Qotaire  II,  which  had 
displayed,  for  almost  a  century  and  a  half,  an  energy  in  contrast 
with  the  imbecility  of  the  elder  branch.  Even  this,  as  M.  Fauriel 
observes,  was  little  more  than  a  change  in  the  reigning  family; 
the  men  of  Aquitaine  never  lost  their  pectdiar  nationality;  they 
remained  a  separate  people  in  Gaul,  a  people  distinguished  by 
their  character,  and  by  the  part  which  they  were  called  to  play 
in  the  political  revolutions  of  the  age  (vol.  iii,  p.  300). 

VII,  page  5. — Pepin  Heristal  was  styled  Duke  of  Austrasia, 
but  assumed  the  mayoralty  of  Neustria  after  his  great  victory 
at  Testry  in  687,  which  humbled  for  a  long  time  the  great  rivi 
branch  of  the  monarchy.  But  he  fixed  his  residence  at  Cologne, 
and  his  family  seldom  kept  their  court  at  Paris.  The  Franks 
under  Pepin,  his  son  and  grandson,  "  seemed  for  a  second  time," 
says  Sismondi,  "  to  have  conquered  Gaul ;  it  is  a  new  invasion 
of  the  language,  the  military  spirit,  and  the  manners  of  Ger- 
many, though  only  recorded  by  historians  as  the  victory  of  the 
Austrasians  over  the  Neustrians  in  a  civil  war.  The  chiefs  of 
the  Carlovingian  family  called  themselves,  like  their  predeces- 
sors. Kings  of  the  Franks :  they  appear  as  legitimate  successors 
of  Clovis  and  his  family ;  yet  all  is  changed  in  their  spirit  and 
their  manners  "  (vol.  ii,  p.  170). 

This  revival  of  a  truly  Grerman  spirit  in  the  French  mon- 
archy had  not  been  sufHciently  indicated  by  the  historians  of 
the  eighteenth  century.  It  began  with  the  fall  of  Brunehaut, 
which  annihilated  the  scheme,  not  peculiar  to  herself,  but  car- 
ried on  by  her  with  remarkable  steadiness,  of  establishing  a 
despotism  analogous  to  that  of  the  empire.  The  Roman  policy 
expired  with  her ;  Qotaire  II  and  Dagobert  I  were  merely  kings 
of  barbarians,  exercising  what  authority  they  might,  but  on  no 
settled  scheme  of  absolute  power.  Their  successors  were  un- 
worthy to  be  mentioned;  though  in  Neustria,  through  their 
mayors  of  the  palace,  the  royal  authority  may  have  been  appar- 
ently better  maintained  than  in  the  eastern  portion  of  the  king- 
dom. The  kingdoms  of  Austrasia  and  Neustria  rested  on  differ- 
ent bases.  In  the  former  the  Franks  were  more  numerous,  less 
scattered,  and,  as  far  as  we  can  perceive,  had  a  more  consider- 
^    able  nobility.    They  had  received  a  less  tincture  of  Roman  policy. 
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They  were  nearer  to  the  mother-country,  which  had  been,  as  the 
earth  to  Antaeus,  the  source  of  perpetually  recruited  vigour. 
Burgundy,  a  member  latterly  of  the  Neustrian  monarchy,  had 
also  a  powerful  aristocracy,  but  not  in  so  great  a  degree,  prob- 
ably, of  Frank,  or  even  barbarian,  descent.  The  battle  of  Testry 
was  the  second  epoch,  as  the  fall  of  Brunehaut  had  been  the  first, 
in  the  restoration  of  a  barbaric  supremacy  to  the  kingdom  of 
Qovis;  and  the  benefices  granted  by  Charles  Martel  were  the 
third.  It  required  the  interference  of  the  Holy  See,  in  confirm- 
ing the  throne  of  the  younger  Pepin,  and  still  more  the  splendid 
qualities  of  Charlemagne,  to  keep  up,  even  for  a  time,  the  royal 
authority  and  the  dominion  of  law.  It  is  highly  important  to 
keep  in  our  minds  this  distinction  between  Austrasia  and  Neus- 
tria,  subsisting  for  some  ages,  and,  in  fact,  only  replaced,  speak- 
ing without  exact  geographical  precision,  by  that  of  Germany 
and  France. 

VIII,  page  6. — The  Merovingian  period  is  so  briefly  touched 
in  the  text  as  not,  I  fear,  to  be  very  distinctly  apprehended 
by  every  reader.  It  may  assist  the  memory  to  sketch  rather 
a  better  outline,  distributing  the  period  into  the  following 
divisions : 

I.  The  reign  of  Clovis. — ^The  Frank  monarchy  is  established 
in  Gaul;  the  Romans  and  Visigoths  are  subdued;  Christianity, 
in  its  Catholic  form,  is  as  entirely  recognised  as  under  the  em- 
pire; the  Franks  and  Romans,  without  greatly  intermingling, 
preserve  in  the  main  their  separate  institutions. 

II.  The  reigns  of  his  four  sons,  till  the  death  of  Qotaire  I, 
the  survivor,  in  561. — A  ^period  of  g^eat  aggrandizement  to  the 
monarchy.  Burgundy  and  Provence  in  Gaul  itself,  Thuringia, 
Swabia,  and  Bavaria,  on  the  other  side  of  the  Rhine,  are  annexed 
to  their  dominions,  while  every  crime  disgraces  the  royal  line, 
and  in  none  more  than  in  Clotaire  I. 

III.  A  second  partition  among  his  four  sons  ensues:  the 
four  kingdoms  of  Paris,  Soissons,  Orleans,  and  Austrasia  revive ; 
but  a  new  partition  of  these  is  required  by  the  recent  conquests, 
and  Gontran  of  Orleans,  without  resigning  that  kingdom,  re- 
moves his  residence  to  Burgundy.  The  four  kingdoms  are  re- 
duced to  three  by  the  death  of  Caribert  of  Paris ;  one,  afterward 
very  celebrated  by  the  name  Neustria,*  between  the  Scheldt  and 
the  Loire,  is  formed  under  Chilperic.  comprehending  those  of 
Paris  and  Soissons.    Caribert  of  Paris  had  taken  Aquitaine,  which 

*  Neustria»  or  Western  France,  is  first  Tours,  as  I  find  by  the  index ;  and  M. 

mentioned    in    a   diploma   of   Childebert,  Lehuerou  seems  to  think  that  it  was  not 

with  the  date  of  5^.     But  the  ffenuine-  much  used  till  after  the  death  of  Brune- 

ness  of  this  has  been  denied:   tne  word  haut,  in  613. 
never  occurs  in  the  history  of  Gregory  of 
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at  his  death  was  divided  among  the  three  survivors;  Austrasia 
was  the  portion  of  Sigebert.  This  generation  was  fruitful  of  still 
more  crimes  than  the  last,  redeemed  by  no  golden  glory  of  con- 
quest. Fredegonde,  the  wife  of  Chilperic,  diffuses  a  baleful  light 
over  this  period.  But  while  she  tyrannizes  with  little  control 
in  the  west  of  France,  her  rival  and  sister  in  crime,  Brunehaut, 
wife  of  Sigebert  and  mother  of  Thierry  II,  his  successor,  has  to 
encounter  a  powerful  opposition  from  the  Austrasian  aristocracy ; 
and  in  this  part  of  the  monarchy  a  new  feature  develops  itself: 
the  great  proprietors,  or  nobility,  act  systematically  with  a  view 
to  restrain  the  royal  power.  Brunehaut,  after  many  vicissitudes, 
and  after  having  seen  her  two  sons  on  the  thrones  of  Austrasia 
and  Burgundy,  falls  into  the  hands  of  Qotaire  II,  king  of  the 
other  division,  and  is  sentenced  to  a  cruel  death.  Qotaire  unites 
the  three  Frank  kingdoms. 

IV.  Reigns  of  Clotaire  II  and  his  son,  Dagobert  I. — ^The 
royal  power,  though  shaken  by  the  Austrasian  aristocracy,  is 
still  effective.  Dagobert,  a  prince  who  seems  to  have  rather  ex- 
celled most  of  his  family,  and  to  whose  munificence  several  extant 
monuments  of  architecture  and  the  arts  are  referred,  endeav- 
ours to  stem  the  current.  He  was  the  last  of  the  Merovingians 
who  appears  to  have  possessed  any  distinctive  character;  the 
Insensati  follow.  After  the  reign  of  Dagobert,  most  of  the  prov- 
inces beyond  the  Loire  fall  off,  as  it  may  be  said,  from  the  mon- 
archy, and  hardly  belong  to  it  for  a  century. 

V.  The  fifth  period  begins  with  the  accession  of  Qovis  II, 
son  of  Dagobert,  in  638,  and  terminates  with  Pepin  Heristal's 
victory  over  the  Neustrians  at  Testry,  in  687.  It  is  distinguished 
by  the  apparent  equality  of  the  two  remaining  kingdoms.  Bur- 
gundy having  now  fallen  into  that  of  Neustria,  and  by  the  degra- 
dation of  the  royal  line,  in  each  alike,  into  puppets  of  the  mayors 
of  the  palace.  It  is,  in  Austrasia,  the  triumph  of  the  aristocracy, 
among  whom  the  bishops  are  still  more  prominent  than  before. 
Ebroin  holds  the  mayoralty  of  Neustria  with  an  unsteady  com- 
mand ;  but  in  Austrasia  the  progenitors  of  Pepin  Heristal  grow 
up  for  two  generations  in  wealth  and  power,  till  he  becomes  the 
acknowledged  chief  of  that  part  of  the  kingdom,  bearing  the 
title  of  duke  instead  of  mayor,  and  by  the  battle  of  Testry  puts 
an  end  to  the  independence  of  Neustria. 

VI.  From  this  time  the  family  of  Pepin  is  virtually  sover- 
eign in  France,  though  at  every  vacancy  kings  of  the  royal  house 
are  placed  by  them  on  the  throne.  Charles  Martel,  indeed,  son 
of  Pepin,  is  not  acknowledged,  even  in  Austrasia,  for  a  short 
time  after  his  father's  death,  and  Neustria  attempts  to  regain 
her  independence ;  but  he  is  soon  called  to  power,  defeats,  like 
his  father,  the  western  Franks,  and  becomes,  in  almost  as  great 
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a  degree  as  his  grandson,  the  founder  of  a  new  monarchy.  So 
completely  is  he  recognised  as  sovereign,  though  not  with  the 
name  of  king,  that  he  divides  France,  as  an  inheritance,  among 
his  three  sons.  But  soon  one  only,  Pepin  the  Short,  by  fortune 
or  desert,  becomes  possessor  of  this  goodly  bequest.  In  752 
the  new  dynasty  acquires  a  legal  name  by  the  coronation  of 
Pepin. 

IX,  page  8. — The  true  cause,  M.  Michelet  observes  ("  Hist, 
de  France,"  ii,  39),  of  the  Saxon  wars,  which  had  begun  under 
Charles  Martel,  and  were  in  some  degree  defensive  on  the  part 
of  the  Franks,  was  the  ancient  antipathy  of  race,  enhanced  by 
the  growing  tendency  to  civilized  habits  among  the  latter.  This, 
indeed,  seems  sufficient  to  account  for  the  conflict,  without  any 
national  antipathy.  It  was  that  which  makes  the  red  Indian 
perceive  an  enemy  in  the  Anglo-American,  and  the  Australian 
savage  in  the  Englishman.  The  Saxons,  in  their  deep  forests  and 
scantily  cultivated  plains,  could  not  bear  fixed  boundaries  of 
land.  Their  gau  was  indefinite ;  the  mansus  was  certain ;  it  an- 
nihilated the  barbarian's  only  method  of  combining  liberty  with 
possession  of  land — ^the  right  of  shifting  his  occupancy.*  It  is 
not  probable,  from  subsequent  events,  that  the  Saxons  held  very 
tenaciously  by  their  religion ;  but  when  Christianity  first  offered 
itself,  it  came  in  the  train  of  a  conqueror.  Nor  could  Christian- 
ity, according  at  least  to  the  ecclesiastical  system,  be  made  com- 
patible with  such  a  state  of  society  as  the  German  in  that  age. 
Hence  the  Saxons  endeavoured  to  bum  the  first  churches,  thus 
drawing  retaliation  on  their  own  idols. 

The  first  apostles  of  Germany  were  English;  and  of  these 
the  most  remarkable  was  St.  Boniface.  But  this  had  been  in 
the  time  of  Charles  Martel  and  Pepin.  The  labours  of  these 
missionaries  were  chiefly  in  Thuringia,  Franconia,  and  Bavaria, 
and  were  rewarded  with  great  success.  But  we  may  here  con- 
sider them  only  in  their  results  on  the  Frank  monarchy.  Those 
parts  of  Germany  had  long  been  subject  to  Austrasia,  but,  ex- 
cept so  far  as  they  furnished  troops,  scarcely  formed  an  integrant 
portion  of  that  kingdom.  The  subjection  of  a  heathen  tribe  is 
totally  different  from  that  of  a  Christian  province.  With  the 
Church  came  churches,  and  for  churches  there  must  be  towns, 
and  for  towns  a  magistracy,  and  for  magistracy  law  and  the 
means  of  enforcing  it.  How  different  was  the  condition  of  Ba- 
varia or  Hesse  in  the  ninth  century  from  that  of  the  same  coun- 
tries in  the  seventh !    Not  outlying  appendages  to  the  Austrasian 

*  Michelet  refers  to  Grimm,  who  is  ex-       the  age  of  Tacitus  longer  than  German 
odlent  authority.    The  Saxons  are  likely       tribes  on  the  Rhine  and  Main, 
to  haye   maintained  the  old  customs  of 
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monarchy,  hardly  counted  among  its  subjects,  but  capable  of 
standing  by  themselves,  as  co-ordinate  members  of  the  empire, 
an  equipoise  to  France  herself,  full  of  populous  towns,  wealthy 
nobles  and  prelates,  better  organized  and  more  flourishing  states 
than  their  neighbours  on  the  left  side  of  the  Rhine.  Charle- 
magne founded  eight  bishoprics  in  Saxony,  and  distributed  the 
country  into  dioceses. 

X,  page  9. — ^The  project  of  substituting  a  Frank  for  a 
Byzantine  sovereign  was  by  no  means  new  in  800.  Gregory  II, 
by  a  letter  to  Charles  Martel  in  741,  had  offered  to  renounce  his 
allegiance  to  the  empire,  placing  Rome  under  the  protection 
of  the  French  chief,  with  the  title  of  consul  or  senator.  The 
immediate  government  he  doubtless  meant  to  keep  in  the  hands 
of  the  Holy  See.  He  supplicated,  at  the  same  time,  for  assist- 
ance against  the  Lombards,  which  was  the  principal  motive  for 
this  offer.  Charles  received  the  proposal  with  pleasure,  but  his 
death  ensued  before  he  had  time  to  take  any  steps  toward  fulfill- 
ing so  glorious  a  destiny.  When  Charlemagne  acquired  the  rank 
of  patrician  at  Rome  in  789,  we  may  consider  this  as  a  part  per- 
formance of  Gregory  II's  engagement,  and  the  supreme  authority 
was  virtually  in  the  hands  of  the  King  of  the  Franks;  but  the 
renunciation  of  allegiance  toward  the  Greek  empire  had  never 
positively  taken  place,  and  there  are  said  to  have  been  some 
tokens  of  recognition  of  its  nominal  sovereignty  almost  to  the 
end  of  the  century. 

It  is  contended  by  Sir  Francis  Palgrave  that  Charlemagne  was 
chosen  by  the  Romans  as  lawful  successor  of  Constantine  V, 
whom  his  mother  Irene  had  dethroned  in  795,  the  usage  of  the 
empire  having  never  admitted  a  female  sovereign.  And  for 
this  he  quotes  two  ancient  chronicles,  one  of  which,  however, 
appears  to  have  been  copied  from  the  other.  It  is  indeed  true, 
which  he  omits  to  mention,  that  Leo  HI  had  a  singular  scheme 
of  a  marriage  between  Charles  and  Irene,  which  would  for  a  time 
have  united  the  empire.  The  proposal  was  actually  made,  but 
prudently  rejected  by  the  Greek  lady. 

It  remains,  nevertheless,  to  be  shown  by  what  right  Leo  III, 
cum  omni  Christiano  populo — that  is.  the  priests  and  populace 
of  degenerate  Rome — could  dispose  of  the  entire  empire,  or 
affect  to  place  a  stranger  on  the  throne  of  Constantinople;  for 
if  Charles  were  the  successor  of  Constantine  V,  we  must  draw 
this  conclusion.  Rome,  we  should  keep  in  mind,  was  not  a  jot 
more  invested  with  authority  than  any  other  city;  the  Greejc 
capital  had  long  taken  her  place ;  and  in  every  revolution  of  neV 
Rome,  the  decrepit  mother  had  without  hesitation  obeyed.  Nc>r 
does  it  seem  to  me  exceedingly  material,  if  the  case  be  such,  thnl 
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Charlemagne  was  not  styled  Emperor  of  the  West,  or  successor 
of  Augustulus.  It  is  evident  that  his  empire,  relatively  to  that 
of  the  Greeks,  was  western;  and  we  do  not  find  that  either  he 
or  his  family  ever  claimed  an  exclusive  right  to  the  imperial  title. 
The  pretension  would  have  been  diametrically  opposed  both 
to  prescriptive  right  and  actual  possession.  He  wrote  to  the 
Emperor  Nicephorus,  successor  of  Irene,  as  fratemitas  vestra; 
but  it  is  believed  that  the  Greeks  never  recognised  the  title  of 
a  Western  barbarian.  In  a  later  age,  indeed,  some  presumed  to 
reckon  the  Emperor  of  Constantinople  among  kings.  A  writer 
of  the  fourteenth  century  says,  in  French :  "  Or  devez  savoir 
qu'il  ne  doit  estre  sur  terre  qu'un  seul  empereur,  combien  que 
celui  de  Constantinople  estime  estre  seul  empereur;  mais  non 
est,  il  n'est  fors  seulement  qu'un  roy."  (Du  Cange,  voc.  Impera- 
tor,  which  is  worth  consulting.)  The  Kings  of  France  and  Cas- 
tile, as  well  as  our  own  Anglo-Saxon  monarchs  in  the  tenth  cen- 
tury, and  even  those  of  Bulgaria,  sometimes  assumed  the  im- 
perial title.  But  the  Anglo-Saxons  preferred  that  of  Basileus, 
which  was  also  a  Byzantine  appellation. 

The  probable  design  of  Charlemagne,  in  accepting  the  title 
of  emperor,  was  not  only  to  extend  his  power  as  far  as  possible 
in  Italy,  but  to  invest  it  with  a  sort  of  sacredness  and  prescrip- 
tive dignity  in  the  eyes  of  his  barbarian  subjects.  These  had 
been  accustomed  to  hear  of  emperors  as  something  superior  to 
kings ;  they  were  themselves  fond  of  pompous  titles,  and  the 
chancery  of  the  new  Augustus  soon  borrowed  the  splendid  cere- 
monial of  the  Byzantine  court.  His  councillors  approached 
him  on  their  knees,  and  kissed  his  feet.  Yet  it  does  not  appear 
from  history  that  his  own  royal  power,  certainly  very  consid- 
erable before,  was  much  enhanced  after  it  became  imperial. 
He  still  took  the  advice,  and  legislated  with  the  consent,  of  his 
leudes  and  bishops ;  in  fact,  he  continued  to  be  a  German,  not 
a  Roman,  sovereign.  In  the  reign  of  his  family  this  preva- 
lence of  the  Teutonic  element  in  the  Carlovingian  polity  be- 
came more  and  more  evident ;  the  bishops  themselves,  barbarian 
in  origin  and  in  manners,  can  not  be  reckoned  in  the  opposite 
scale. 

This  was  a  second  failure  of  the  attempt,  or  at  least  the 
scheme,  of  governing  barbarians  upon  a  Roman  theory.  The 
6rst  had  been  tried  by  the  sons  of  Qovis  and  the  high-spirited 
Visigoth,  Brunehaut.  But  the  associations  of  Roman  authority 
with  the  imperial  name  were  too  striking  to  be  lost  forever ;  they 
revived  again  in  the  twelfth  and  thirteenth  centuries  with  the 
civil  law,  and  gained  strength  with  the  Ghibelin  faction  in  Italy. 
Even  in  France  and  England,  as  many  think,  they  were  by  no 
means  ineffectual ;  though  it  was  necessary  to  substitute  the  alb- 
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stract  principle  of  royalty  for  the  Lex  R^a  of  the  Roman 
Empire. 

XI,  page  II. — A  question  of  the  utmost  importance  had 
been  passed  over  in  the  elevation  of  Charlemagne  to  the  imperial 
title.  It  was  that  of  hereditary  succession.  No  allusion,  as  far 
as  I  have  found,  was  made  to  this  in  the  irregular  act  by  which 
the  Pope,  with  what  he  called  the  Roman  people,  transferred 
their  allegiance  from  Constantinople  to  Aix-la-Chapelle.  It  was, 
indeed,  certain  that  the  empire  had  not  only  passed  for  hereditary 
from  the  time  of  Augustus,  but  ever  since  that  of  Diocletian 
had  been  partible  among  the  imperial  family  at  the  will  of  the 
possessor.  Yet  the  whole  proceeding  was  so  novel,  and  the 
pretensions  of  the  Holy  See  implied  in  it  so  indefinite,  that  some 
might  doubt  whether  Charles  had  acquired,  along  with  the  rank 
of  imperator,  its  ancient  prerogatives.  There  was  also  a  mo- 
mentous consideration,  how  far  his  Frank  subjects,  accustomed 
latterly  to  be  consulted  on  royal  succession,  with  their  rights 
of  election,  within  the  limits  of  the  family,  positively  recognised 
at  the  accession  of  Pepin,  and  liable  to  become  jealous  of  Roman 
theories  of  government,  would  acquiesce  in  a  simple  devolution 
of  the  title  on  the  eldest  bom  as  his  legal  birthright.  In  the  first 
prospective  arrangement,  accordingly,  which  Charles  made  for 
the  succession,  that  at  Thionville,  in  806,  a  partition  among  his 
three  sons  was  designed,  with  the  largest  share  reserved  for  the 
eldest.  But  though  Italy,  by  which  he  meant,  as  he  tells  us, 
Lombardy,  was  given  to  one  of  the  younger,  care  is  taken  by 
a  description  of  the  boundaries  to  exclude  Rome  itself,  as  well 
as  the  whole  exarchate  of  Ravenna,  become,  by  Pepin's  dona- 
tion, the  patrimony  of  St.  Peter;  nor  is  there  the  least  allusion 
to  the  title  of  emperor.  Are  we  to  believe  that  he  relinquished 
the  Eternal  City  to  its  bishop,  though  styling  himself,  in  this  very 
instrument,  Romani  rector  imperii,  and  having  literally  gained 
not  another  inch  of  territory  by  that  dignity?  It  is  surely  more 
probable  that  he  reserved  the  sovereignty  over  Rome,  to  be 
annexed  to  the  rank  of  emperor  whenever  he  should  obtain  that 
for  his  eldest  son.  And  on  the  death  of  this  son,  and  of  his  next 
brother,  some  years  afterward,  the  whole  succession  devolving  on 
Louis  the  Debonair,  Charlemagne  presented  this  prince  to  the 
great  Placitum  of  the  nobles  and  bishops  at  Aix-la-Chapelle  in 
813,  requesting  them  to  name  him  king  and  emperor.  No  refer- 
ence was  made  to  the  Pope  for  his  approbation;  and  thus  the 
German  principle  of  sovereignty  gained  a  decisive  victory  over 
the  Roman.  If  some  claim  of  the  Pope  to  intermeddle  with  the 
empire  was  intimated  at  the  coronation  of  Louis  at  Rheims  by 
Stephen  II  in  816,  which  does  not  seem  certain,  it  could  only  have 
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been  through  the  Pope's  knowledge  of  the  personal  submissive- 
ness  to  ecclesiastical  power  which  was  the  misfortune  of  that 
jrince.  He  had  certainly  home  the  imperial  title  from  his  father's 
death. 

In  the  division  projected  by  Louis  in  817,  to  take  place  on 
lis  death,  and  approved  by  an  assembly  at  Aix,  a  considerable 
jupremacy  was  reserved  for  the  future  emperor;  he  was  con- 
Jtituted,  in  eflFect,  a  sort  of  suzerain,  without  whose  consent  the 
(Tounger  brothers  could  do  nothing  important.  Thus  the  in- 
egrity  of  the  empire  was  maintained,  which  had  been  lost  in  the 
icheme  of  Charlemagne  in  806.  But  M.  Fauriel  (vol.  iv,  p.  83) 
easonably  suspects  an  ecclesiastical  influence  in  suggesting  this 
neasure  of  817,  which  was  an  overt  act  of  the  Roman,  or  im- 
)erial,  against  the  barbarian  party.  If  the  latter  consented  to 
his  in  817,  it  was  probably  either  because  they  did  not  under- 
stand it,  or  because  they  trusted  to  setting  it  aside.  And,  as  is 
veil  known,  the  course  of  events  soon  did  this  for  them.  "  It 
s  indisputable,"  says  Ranke,  "  that  the  order  of  succession  to 
:he  throne,  which  Louis  the  Pious,  in  utter  disregard  of  the 
earnings  of  his  faithful  adherents,  and  in  opposition  to  all  Ger- 
nan  modes  of  thinking,  established  in  the  year  817,  was  prin- 
ripally  brought  about  by  the  influence  of  the  clergy."  ("  Hist. 
>f  Reformation,"  Mrs.  Austin's  translation,  vol.  i,  p.  9.)  He 
ittributes  the  concurrence  of  that  order,  in  the  subsequent  revolt 
igainst  Louis,  to  the  endeavours  he  had  made  to  deviate  from 
he  provisions  of  819  in  favour  of  his  youngest  son,  Charles  the 
3ald. 

XII,  page  14. — The  second  period  of  Carlovingian  history, 
)r  that  which  elapsed  from  the  reign  of  Charles  the  Bald  to  the 
iccession  of  Hugh  Capet,  must  be  reckoned  the  transitional 
itate,  through  scenes  of  barbarous  anarchy,  from  the  artificial 
cheme  devised  by  Charlemagne,  in  which  the  Roman  and  Ger- 
nan  elements  of  civil  policy  were  rather  in  conflict  than  in  union, 
o  a  new  state  of  society — the  feudal,  which,  though  pregnant 
tself  with  great  evil,  was  the  means  both  of  preserving  the  frame 
)f  European  policy  from  disintegration,  and  of  elaborating  the 
noral  and  constitutional  principles  upon  which  it  afterward 
ested. 

This  period  exhibits,  upon  the  whole,  a  failure  of  the  grand 
endeavour  made  by  Charlemagne  for  the  regeneration  of  his 
impire.  This  proceeded  very  much  from  the  common  chances 
i  hereditary  succession,  especially  when  not  counterbalanced  by 
rstablished  powers  independent  of  it.  Three  of  his  name,  Charles 
he  Bald,  the  Fat,  and  the  Simple,  had  time  to  pull  down  what 
he  great  legislator  and  conqueror  had  erected,     ^tv^ovxt^^*^ 
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by  their  pusfllanimity  and  weakness,  the  nobility  strove  to  reviye 
the  spirit  of  the  seventh  century.  They  entered  into  a  coalition 
with  the  bishops,  though  Charles  the  Bald  had  often  sheltered 
himself  behind  the  crosier;  and  they  compelled  his  son,  Louis 
the  Stammerer,  not  only  to  confirm  their  own  privileges  and 
those  of  the  Church,  but  to  style  himself  "  King,  by  the  grace 
of  God  and  election  of  the  people  " ;  which,  indeed,  according 
to  the  established  constitution,  was  no  more  than  truth,  since 
the  absolute  right  to  succession  was  only  in  the  family.  The 
inability  of  the  crown  to  protect  its  subjects  from  their  invaders 
rendered  this  assumption  of  aristocratic  independence  absolutely 
necessary.  In  this  age  of  agony,  Sismondi  wdl  says,  the  nation 
began  to  revive ;  new  social  bodies  sprung  from  the  carcass  of 
the  great  empire.  France,  so  defenceless  under  the  Bald  and 
the  Fat  Charleses,  bristled  with  castles  before  93a  She  renewed 
the  fable  of  Deucalion ;  she  sowed  stones,  and  armed  men  rose 
out  of  them.  The  lords  surrounded  themselves  with  vassals ;  and 
had  not  the  Norman  incursions  ceased  before,  they  would  have 
met  with  a  much  more  determined  resistance  than  in  the  preced- 
ing century.    ("  Hist  des  Fran^ais,"  iii,  218,  378 ;  iv,  9.) 

Notwithstanding  the  weakness  of  the  throne,  the  promise 
of  the  Franks  to  Pepin,  that  they  would  never  elect  a  king  out 
of  any  other  family,  though  broken  on  two  or  three  occasions 
in  the  tenth  century,  seems  to  have  retained  its  hold  upon  the 
nation,  so  that  an  hereditary  right  in  his  house  was  felt  as  a  con- 
stitutional sentiment,  until  experience  and  necessity  overcame 
it.  The  first  interruption  to  this  course  was  at  the  election  of 
Eudes,  on  the  death  of  Charles  the  Fat.  in  888.  Charies  the 
Simple,  son  of  Carloman,  a  prince  whose  short  and  obscure  reign 
over  France  had  ended  in  884,  being  himself  the  only  surviv- 
ing branch,  in  a  legitimate  line,  of  the  imperial  house  (for  the 
frequent  deaths  of  those  princes  without  male  issue  is  a  remark- 
able and  important  circumstance),  was  an  infant  of  three  years 
old.  The  kingdom  was  devastated  by  the  Normans,  whom  it 
was  just  beginning  to  resist  with  somewhat  more  energy  than 
for  the  last  half  centurv;  and  Eudes.  a  man  of  considerable 
vigour,  possessed  several  counties  in  the  best  parts  of  France. 
The  nation  had  no  alternative  but  to  choose  him  for  their  king. 
Yet,  when  Charies  attained  the  age  of  fifteen,  a  numerous  party 
supported  his  claim  to  the  throne,  which  he  would  probably 
have  substantiated,  if  the  disparity  of  abilities  between  the  com- 
petitors had  been  less  manifest  Eudes,  at  his  death,  is  said  to 
have  recommended  Charles  to  his  o^ti  party:  and  it  is  certain 
that  he  succeeded  without  opposition.  His  own  weak  character, 
however,  exposing  him  to  fresh  rebellion,  Robert,  brothel  of 
Eudes,  and  his  son-in-law,  Rodolph,  became  Kings  of  Frarice- 
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that  is,  we  find  their  names  in  the  royal  list,  and  a  part  of  the 
kingdom  acknowledged  their  sovereignty.  But  the  south  stood 
off  altogether,  and  Charles  preserved  the  allegiance  of  the  north- 
eastern provinces.  Robert,  in  fact,  who  was  killed  one  year 
after  his  partisans  had  proclaimed  him,  seems  to  have  no  great 
pretensions,  de  facto  any  more  than  de  jure,  to  be  reckoned  at 
all ;  nor  does  any  historian  give  the  appellation  of  Robert  II  to 
the  son  of  Hugh  Capet.  The  father  of  Hugh  Capet,  Hugh  the 
Great,  son  of  Robert  and  nephew  of  Eudes,  being  Count  of  Paris 
and  Orleans,  who  had  bestowed  the  crown  on  his  brother-in-law, 
Rodolph  of  Burgundy,  instead  of  wearing  it  himself,  paid  such 
deference  to  the  prejudices  of  at  least  the  majority  of  the  nation 
in  favour  of  the  house  of  Charlemagne,  that  he  procured  the 
election  of  Louis  IV,  son  of  Charles  the  Simple,  a  boy  of  thirteen 
years,  and  then  an  exile  in  England;  from  which  circumstance 
he  has  borne  the  name  of  Outremer.  And  though  he  did  not 
reig^  without  some  opposition  from  his  powerful  vassal,  he  died 
in  possession  of  the  crown,  and  transmitted  it  to  be  worn  by  his 
son  Lothaire  and  his  grandson  Louis  V.  It  was  on  the  death 
of  this  last  young  man  that  Hugh  Capet  thought  it  time  to  set 
aside  the  rights  of  Charles,  the  late  king's  uncle,  and  call  himself 
king,  with  no  more  national  consent  than  the  prelates  and  barons 
who  depended  on  him  might  afford ;  principally,  it  seems,  through 
the  adherence  of  Adalberon,  Archbishop  of  Rheims,  a  city  in 
which  the  kings  were  already  wont  to  receive  the  crown.  Such 
is  the  national  importance  which  a  merely  local  privilege  may 
sometimes  bestow.  Even  the  voice  of  the  capital,  regular  or 
tumultuous,  which  in  so  many  revolutions  has  determined  the 
obedience  of  a  nation,  may  be  considered  as  little  more  than  a 
local  superiority. 

A  writer  distinguished  among  living  historians,  M.  Thierry, 
has  found  a  key  to  all  the  revolutions  of  two  centuries  in  the 
antipathy  of  the  Romans — that  is,  the  ancient  inhabitants — ^to 
the  Franks  or  Germans.  The  latter  were  represented  by  the 
house  of  Charlemagne ;  the  former  by  that  of  Robert  the  Brave, 
through  its  valiant  descendants,  Eudes,  Robert,  and  Hugh  the 
Great.  And  this  theory  of  races,  to  which  M.  Thierry  is  always 
partial,  and  recurs  on  many  occasions,  has  seemed  to  the  judicious 
and  impartial  Guizot  the  most  satisfactory  of  all  that  have  been 
devised  to  elucidate  the  Carlovingian  period,  though  he  does 
not  embrace  it  to  its  full  extent.  (*'  Hist,  de  la  Civilisation  en 
France,"  le<;on  24.)  Sismondi  (vol.  iii,  p.  58)  had  said  in  1821, 
what  he  had  probably  written  as  early  as  M.  Thierry :  "  La 
guerre  entre  Charles  et  ses  deux  freres  fut  celle  des  peuples 
romains,  des  Gaules  qui  rejetaient  le  joug  germanique;  la  que- 
relle  insignifiante  des  rois  fut  soutenue  avec  ard^vit ,  ^^x^^  q^€\^ 
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s'unissait  a  la  querelle  des  peuples;  et  tous  ces  prejuges  hos- 
tUes  qui  s'attachent  toujours  aux  differences  des  langues  et  des 
moeurs,  donnerent  de  la  Constance  et  de  rachamement  aux 
combattans."  This  relates,  indeed,  to  an  earlier  period,  but  still 
to  the  same  conflict  of  races  which  M.  Thierry  has  taken  as  the 
basis  of  the  resistance  made  by  the  Neustrian  provinces  to  the 
later  Carlovingians.  Thierrj'  finds  a  similar  contest  in  the  wars 
of  Louis  the  Debonair.  In  this  he  is  compelled  to  suppose  that 
the  Neustrian  Franks  fell  in  with  the  Gauls,  among  whom  they 
lived.  But  it  mav  well  be  doubted  whether  the  distinction  of 
Frank  descent,  and  consequently  of  national  supremacy,  was 
obliterated  in  the  first  i>art  of  the  ninth  centur>-.  The  name  of 
Franci  was  always  applied  to  the  whole  people;  the  kings  are 
always  reges  Francorum ;  so  that  we  might  in  some  respects 
rather  say  that  the  Gauls  or  Romans  had  been  merged  in  the 
dominant  races  than  the  reverse.  Wealth,  also,  and  especially 
that  springing  from  hereditary  benefices,  was  chiefly  in  the  hands 
of  the  barbarians ;  they  alone,  as  is  generally  believed,  so  long 
as  the  distinction  of  personal  law  subsisted,  were  summoned  to 
county  or  national  assemblies:  they  perhaps  retained,  in  the 
reign  of  Louis  the  Debonair,  though  we  can  not  speak  decisively 
as  to  this,  their  original  language.  It  has  been  observed  that 
the  famous  oath  in  the  Romance  language,  pronounced  by  Louis 
of  Germany  at  the  Treat}-  of  Strasburg.  in  842,  and  addressed  to 
the  army  of  his  brother,  Charles  the  Bald,  bears  more  traces  of 
the  southern,  or  Provencal,  than  of  the  northern  dialect;  and 
it  is  probable  that  the  inhabitants  of  the  southern  pro\4nces,  what- 
ever might  have  been  the  origin  of  their  ancestors,  spoke  no 
other.  This  would  not  be  conclusive  as  to  the  Neustrian  Franks. 
But  this  is  a  disputable  question. 

A  remarkable  presumption  of  the  superiority  still  retained 
by  the  Franks  as  a  nation,  even  in  the  south  of  France,  may 
be  dra^^  from  the  Flacitum.  at  Carcassonne,  in  918.  (A'aissette, 
"  Hist,  de  Languedoc."  vol.  ii,  appendix,  p.  56 :  Meyer,  *•  Insti- 
tutions Judiciaires."  vol.  i.  p.  419.)  In  this  we  find  named  six 
Roman,  four  Gothic,  and  eight  Salian  judgres.  It  is  certain  that 
these  judgres  could  not  have  been  taken  relatively  to  the  popula- 
tion of  the  three  races  in  that  part  of  France.  Does  it  not  seem 
most  probable  that  the  Franks  were  still  reckoned  the  predomi- 
nant people?  Probably,  however,  the  personal  distinction, 
founded  on  difference  of  laws,  expired  earlier  in  Xeustria :  not 
that  the  Franks  fell  into  the  Roman  jurisprudence,  but  that  the 
original  natives  adopted  the  feudal  customs. 

This  specious  theory  of  hostile  races,  in  order  to  account  for 
the  downfall  of  the  Cariovingian.  or  Austrasian.  dvnasty.  has 
not  been  unanimously  received,  especially  in  the  extent  to  which 


NOTES  TO  CHAPTER  I  917 

Thierry  has  urged  it.  M.  Gaudet,  the  French  editor  of  Richer 
(a  contemporary  historian,  whose  narrative  of  the  whole  period, 
from  the  accession  of  Eudes  to  the  death  of  Hugh  Capet,  is  pub- 
lished by  Pertz  in  the  "  Monumenta  Germaniae  Historica,'*  vol. 
iii,  and  contains  a  great  quantity  of  new  and  interesting  facts, 
especially  from  a.  d.  966  to  987),  appeals  to  this  writer  in  con- 
tradiction of  the  hypothesis  of  M.  Thierry.  The  appeal,  how- 
ever, is  not  solely  upon  his  authority,  since  the  leading  circum- 
stances were  sufficiently  known;  and,  to  say  the  truth,  I  think 
that  more  has  been  made  of  Richer's  testimony  in  this  particular 
view  than  it  will  bear.  Richer  belonged  to  a  monastery  at 
Rheims,  and  his  father  had  been  a  man  of  some  rank  in  the  con- 
fidence of  Louis  IV  and  Lothaire.  He  had,  therefore,  been 
nursed  in  respect  for  the  house  of  Charlemagne,  though,  with 
deference  to  his  editor,  I  do  not  perceive  that  he  displays  any 
repugnance  to  the  change  of  dynasty. 

Though  the  diflFerences  of  origin  and  language,  so  far  as 
they  existed,  might  be  by  no  means  unimportant  in  the  great 
revolution  near  the  close  of  the  tenth  century,  they  can  not 
be  relied  upon  as  sufficiently  explaining  its  cause.    The  partisans 
of  either  family  were  not  exclusively  of  one  blood.    The  house 
of  Capet  itself  was  not  of  Roman,  but  probably  of  Saxon  descent. 
The  difference  of  races  had  been  much  effaced  after  Charles  the 
Bald,  but  it  is  to  be  remembered  that  the  great  beneficiaries,  the 
most  wealthy  and  potent  families  in  Neustria  or  France,  were 
of  barbarian  origin.     One  people,  so  far  as  we  can  distinguish 
them,  was  by  far  the  more  numerous ;  the  other,  of  more  influ- 
ence in  political  affairs.     The  personal  distinction  of  law,  how- 
ever, which  had  been  the  test  of  descent,  appears  not  to  have 
been  preserved  in  the  north  of  France  much  after  the  ninth  cen- 
tury ;  and  the  Roman,  as  has  been  said  above,  had  yielded  to  the 
barbaric  element — to  the  feudal  customs.     The  Romance  lan- 
guage, on  the  other  hand,  had  obtained  a  complete  ascendency ; 
and  that  nof  only  in  Neustria,  or  the  parts  west  of  the  Somme, 
but  throughout  Picardy,  Champagne,  and  part  of  Flanders.    But 
if  we  were  to  suppose  that  these  regions  were  still  in  some  way 
more  Teutonic  in  sentiment  than  Neustria,  we  certainly  could 
not  say  the  same  of  those  beyond  the  Loire.     Aquitaine  and 
Languedoc,  almost  wholly  Roman,  to  use  the  ancient  word,  or 
French,  as  they  might  now  be  called,  among  whose  vine-covered 
hills  the  barbarians  of  the  Lower  Rhine  had  hardly  formed  a 
permanent  settlement,  or,  having  done  so,  had  early  cast  off 
the  slough  of  their  rude  manners,  had  been  the  scenes  of  a  long 
resistance  to  the  Merovingian  dynasty.    The  tyranny  of  Childeric 
and  Clotaire.  the  barbarism  of  the  Frank  invaders,  had  created 
an  indelible  hatred  of  their  yoke.     But  they  subtmlX^A.  ^wflwovaX 


91 8  HALLAM'S  MIDDLE  AGES 

reluctance  to  the  more  civilized  government  of  Charlemagne, 
and  displayed  a  spontaneous  loyalty  toward  his  line.  Never  did 
they  recognise,  at  least  without  force,  the  Neustrian  usurpers 
of  the  tenth  century,  or  date  their  legal  instruments,  in  truth 
the  chief  sign  of  subjection  that  they  gave,  by  any  other  year 
than  that  of  the  Carlovingian  sovereign.  If  Charles  the  Simple 
reaped  little  but  this  nominal  allegiance  from  his  southern 
subjects,  he  had  the  satisfaction  to  reflect  that  they  owned  no 
one  else. 

But  a  rapacious  aristocracy  had  pressed  so  hard  on  the  weak- 
ness of  Charles  the  Bald  and  his  descendants  that,  the  kingdom 
being  wholly  parcelled  in  great  fiefs,  they  had  not  the  resources 
left  to  reward  self-interested  services  as  before,  nor  to  resist  a 
vassal  far  superior  to  themselves.  Laon  was  much  behind  Paris 
in  wealth  and  populousness,  and  yet  even  the  two  capitals  were 
inadequate  representatives  of  the  proportionate  strength  of  the 
king  and  the  count.  Power,  as  simply  taken,  was  wholly  on  one 
side ;  yet  on  the  other  was  prejudice,  or  rather  an  abstract  sense 
of  hereditary  right;  and  this  sometimes  became  a  source  of 
power.  But  the  long  greatness  of  one  family,  its  manifest  influ- 
ence over  the  succession  to  the  throne,  the  conspicuous  men 
whom  it  produced  in  Eudes  and  Hugh  the  Great,  had  silently 
prepared  the  way  for  a  revolution,  neither  unnatural  nor  prema- 
ture, nor  in  any  way  dangerous  to  the  public  interests.  It  is 
certainly  probable  that  the  Neustrian  French  had  come  to  fed 
a  greater  sympathy  with  the  house  of  Capet  than  with  a  line  of 
kings  who  rarely  visited  their  country,  and  whom  they  could 
not  but  contemplate  as  in  some  adverse  relation  to  their  nattu^ 
and  popular  chiefs.  But  the  national  voice  was  not  greatly  con- 
sulted in  those  ages.  It  is  remarkable  that  several  writers  of  the 
nineteenth  century,  however  they  may  sometimes  place  the  true 
condition  of  the  people  in  a  vivid  light,  are  constantly  relapsing 
into  a  democratic  theory.  They  do  not  by  any  means  underrate 
the  oppressed  and  almost  servile  condition  of  the  peasantry  and 
burgesses,  when  it  is  their  aim  to  draw  a  picture  of  society;  yet 
in  reasoning  on  a  political  revolution,  such  as  the  decline  and 
fall  of  the  German  dx-nasty,  they  ascribe  to  these  deg^ded  classes 
both  the  vnll  and  the  power  to  effect  it.  The  proud  nationality 
which  spumed  a  foreign  line  of  princes  could  not  be  felt  by  an 
impoverished  and  afflicted  commonalty.  Yet  when  M.  Thierry 
alludes  to  the  nmiour  that  the  family  of  Capet  was  sprung  from 
tl\e  commons  (some  said,  as  we  read  in  Dante,  from  a  butcher), 
he  adds,  **  Cette  opinion,  qui  sc  conserva  durant  plusieurs  siedes, 
no  fut  pas  niiisible  a  sa  cause '' — as  if  there  had  been  as  effective 
;i  ticrs-etat  in  087  as  eight  hundred  years  afterward.  If,  how- 
ever, we  art  meant  only  to  seek  this  sentiment  among  the  nobles 
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of  France,  I  fear  that  self-interest,  personal  attachments,  and  a 
predominant  desire  of  maintaining  their  independence  against  the 
crown  were  motives  far  more  in  operation  than  the  wish  to  hear 
the  king  speak  French  instead  of  German. 

It  seems,  upon  the  whole,  that  M.  Thierry's  hypothesis,  coun- 
tenanced as  it  is  by  M.  Guizot,  will  not  afford  a  complete  explana- 
tion of  the  history  of  France  between  Charles  the  Fat  and  Hugh 
Capet.  The  truth  is,  that  the  accidents  of  personal  character  have 
more  to  do  with  the  revolutions  of  nations  than  either  philo- 
sophical historians  or  democratic  politicians  like  to  admit.  If 
Eudes  and  Hugh  the  Great  had  been  born  in  the  royal  line,  they 
would  have  preserved  far  better  the  royal  power.  If  Charles 
the  Simple  had  not  raised  too  high  a  favourite  of  mean  extrac- 
tion, he  might  have  retained  the  nobles  of  Lorraine  and  Cham- 
pagne in  their  fidelity.  If  Adalberon,  Archbishop  of  Rheims, 
had  been  loyal  to  the  house  of  Charlemagne,  that  of  Capet  would 
not,  at  least  so  soon,  have  ascended  the  throne.  If  Louis  V 
had  lived  some  years,  and  left  a  son  to  inherit  the  lineal  right, 
the  more  precarious  claim  of  his  uncle  would  not  have  under- 
gone a  disadvantageous  competition  with  that  of  a  vigorous 
usurper.  M.  Gaudet  has  well  shown,  in  his  notice  on  Richer, 
that  the  opposition  of  Adelberon  to  Charles  of  Lorraine  was 
wholly  on  personal  grounds.  No  hint  is  given  of  any  national 
hostility ;  but  whatever  of  national  approbation  was  given  to  the 
new  family,  and  doubtless  in  Neustrian  France  it  was  very  preva- 
lent, must  rather  be  ascribed  to  their  own  reputation  than  to  any 
peculiar  antipathy  toward  their  competitor.  Hugh  Capet,  it  is 
recorded,  never  wore  the  crown,  though  styling  himself  king, 
and  took  care  to  procure,  in  an  assembly  held  in  Paris,  the  elec- 
tion of  his  son  Robert  to  succeed  him — an  example  which  was 
followed  for  several  reigns. 

A  late  Belgian  writer,  M.  Gerard,  in  a  spirited  little  work, 
"  La  Barbarie  Franque  et  la  Civilisation  Romaine  "  (Bruxelles, 
1845),  admitting  the  theory  of  the  conflict  of  races,  indignantly 
repels  the  partisans  of  what  has  been  called  the  Roman  element. 
Thierry,  Michelet,  and  even  Guizot,  are  classed  by  him  as  advo- 
cates of  a  corrupted  race  of  degenerate  provincials,  who  called 
themselves  Romans,  endeavouring  to  set  up  their  pretended  civili- 
zation against  the  free  and  generous  spirit  of  the  barbarians  from 
whom  Europe  has  derived  her  proudest  inheritance.  Avoiding 
the  aristocratic  arrogance  of  Boulainvilliers,  and  laughing  justly 
at  the  pretensions  of  modem  French  nobles,  if  any  such  there 
are,  which  I  disbelieve,  who  vaunt  their  descent  as  an  order  from 
the  race  of  Franks,  he  bestows  his  admiration  on  the  old  Aus- 
trasian  portion  of  the  monarchy,  to  which,  as  a  Belgian,  he  be- 
longs.   But  in  his  persuasion  that  the  two  races  vjei^  m  ^vs^ATVKX 
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opposition  to  each  other,  and  have  continued  so  ever  since,  he 
hardly  falls  short  of  Michelet. 

I  will  just  add  to  this  long  note  a  caution  to  the  reader,  that 
it  relates  only  to  the  second  period  of  the  Carlovingian  kings, 
that  from  888  to  987.  In  the  reigns  of  Louis  the  Debonair  and 
Charles  the  Bald  I  do  not  deny  that  the  desire  for  the  separa- 
tion of  the  empire  was  felt  on  both  sides.  But  this  separation 
was  consummated  at  Verdun  in  843,  except  that,  the  kingdom 
of  Lorraine  being  not  long  afterward  dismembered,  a  small  por- 
tion of  the  modem  Belgium  fell  into  that  of  France. 

XIII,  page  17. — ^The  cowardice  of  the  French,  during  the 
Norman  incursions  of  the  ninth  century,  has  struck  both  ancient 
and  modem  writers,  considering  that  the  invaders  were  by  no 
means  numerous,  and  not  better  armed  than  the  inhabitants. 
No  one,  says  Paschasius  Radbert,  could  have  anticipated  that  a 
kingdom  so  powerful,  extensive,  and  populous  would  have  been 
ravaged  by  a  handfiil  of  barbarians.  ("  Mem.  de  TAcad.  des 
Inscr.,"  vol.  xv,  p.  639.)  Two  hundred  Normans  entered  Paris, 
in  865,  to  take  away  some  wine,  and  retired  unmolested;  their 
usual  armies  seem  to  have  been  only  of  a  few  hundreds.  (Sis- 
mondi,  vol.  iii,  p.  170.)  Michelet  even  fancies  that  the  French 
could  not  have  fought  so  obstinately  at  Fontenay  as  historians 
relate,  on  account  of  the  eflFeminacy  which  ecclesiastical  influence 
had  produced.  This  is  rather  an  extravagant  supposition.  But 
panic  fs  very  contagious,  and  sometimes  falls  on  nations  by  no 
means  deficient  in  general  courage.  It  is  to  be  remembered  that 
the  cities,  even  Paris,  were  not  fortified  ("  Mem.  de  TAcad.,"  \(A. 
xvii,  p.  289);  that  the  government  of  Charles  the. Bald  was  im- 
becile; that  no  efforts  were  made  to  array  and  discipline  the 
people:  that  the  feudal  polity  was  as  yet  incomplete  and  unor- 
ganized. Can  it  be  an  excessive  reproach  that  the  citizens  fled 
from  their  dwellings,  or  redeemed  them  by  money  from  a  terrible 
foe  against  whom  their  mere  superiority  of  numbers  furnished 
no  security?  Every  instance  of  barbarous  devastation  aggra- 
vated the  general  timidity.  Aquitaine  was  in  such  a  state  that 
the  Pope  removed  the  Archbishop  of  Bordeaux  to  Bourges,  be- 
cause his  province  was  entirely  wasted  by  the  pagans.  (Sis- 
mondi,  vol.  iii,  p.  210.)  Never  was  France  in  so  deplorable  a 
condition  as  under  Charles  the  Bald:  the  laity  seem  to  have 
deserted  the  national  assemblies ;  almost  all  his  capitularies  arc 
ecclesiastical:  he  was  the  mere  servant  of  his  bishops.  The 
clerg>-  were  now  at  their  zenith ;  and  it  has  been  supposed  that, 
noble  families  becoming  extinct  (for  few  names  of  la\-men  appear 
at  this  time  in  histor>).  the  Church,  which  alwavs'  gained  and 
nt\Tr  Jost.  took  the  ascendant  in  national  coimcils.     And  this 
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ited  to  render  the  nation  less  warlike,  by  depriving  it 
tural  leaders.  It  might  be  added,  according  to  Sismondi's 
^bable  suggestion,  that  the  faith  in  relics,  encouraged  by 
irch,  lowered  the  spirit  of  the  people.  (Vol.  iii,  passim ; 
t,  vol.  ii,  p.  120,  et  post.)  And  it  is  a  quality  of  super- 
lot  to  be  undeceived  by  experience.  Some  have  attrib- 
t  weakness  of  France  at  this  period  to  the  bloody  battle 
enay,  in  841.  But  if  we  should  suppose  the  loss  of  the 
n  on  that  day  to  have  been  forty  thousand,  which  is  a 
ckoning,  this  would  not  explain  the  want  of  resistance 
•lormans  for  half  a  century. 

beneficial  effect  of  the  cession  of  Normandy  has  hardly 
t  by  me  in  sufficiently  strong  terms.  No  measure  was  so 
ve  to  the  revival  of  France  from  her  abasement  in  the 
ntury.  The  Normans  had  been  distinguished  by  a  pecul- 
:ity  toward  priests ;  yet  when  their  conversion  to  Christi- 
is  made  the  condition  of  their  possessing  Normandy,  they 
idy  enough  to  comply,  and  in  another  generation  became 
the  most  devout  of  the  French  nation.  It  may  be  ob- 
that  pagan  superstitions,  though  they  often  take  great 
the  imagination,  seldom  influence  the  conscience  or  sense 
;  they  are  not  definite  or  moral  enough  for  such  an  effect, 
)elongs  to  positive  religions,  even  when  false.  And  as 
ficacy  over  the  imagination  itself  is  generally  a  good 
pendent  on  local  associations,  it  is  likely  to  be  weak- 
{  a  change  of  abode.  But  a  more  certain  explanation 
new  zeal  for  Christianity  which  sprung  up  among  the 
IS  may  be  found  in  the  important  circumstance  that, 
few  women  with  them,  they  took  wives  (they  had  made 
enough)  from  the  native  inhabitants.  These  taught 
vn  faith  to  their  children.  They  taught  also  their  own 
;e;  and  in  no  other  manner  can  we  so  well  account  for 
id  extinction  of  that  of  Scandinavia  in  that  province  of 

londi  discovers  two  causes  for  the  determination  of  the 
IS  to  settle  peaceably  in  the  territory  assigned  to  them; 
istation  which  they  had  made  along  the  coast,  rendering 
lit  to  procure  subsistence;  and  the  growing  spirit  of  re- 
in the  French  nobility,  who  were  fortifying  their  cas- 
.  training  their  vassals  on  every  side.  But  we  need  not 
ar  for  an  inducement  to  occupy  the  fine  lands  on  the 
nd  Eure.  Piracy  and  plunder  had  become  their  re- 
because  they  could  no  longer  find  subsistence  at 
they  now  found  it  abundantly  in  a  more  genial  climate, 
ould  probably  have  accepted  the  same  terms  fifty  years 
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XIV,  page  19. — ^This  has  been  put  in  the  strongest  language 
by  Sismondi,  Thierry,  and  other  writers.  Guizot,  however,  thinks 
that  it  has  been  urged  too  far,  and  that  the  first  four  Capetians 
were  not  quite  so  insignificant  in  their  kingdom  as  has  been 
asserted.  **  When  we  look  closely  at  the  documents  and  events 
of  their  age,  we  see  that  they  have  played  a  more  important  part, 
and  exerted  more  influence,  than  is  ascribed  to  them.  Read 
their  history;  you  will  see  them  interfere  incessantly,  whether 
by  arms  or  by  negotiation,  in  the  aflFairs  of  the  county  of  Bur- 
gundy, of  the  county  of  Anjou,  of  the  county  of  Maine,  of  the 
duchy  of  Guienne — in  a  word,  in  the  affairs  of  all  their  neigh- 
bours, and  even  of  very  distant  fiefs.  No  other  suzerain  certainly, 
except  the  Dukes  of  Normandy,  who  conquered  a  kingdom,  took 
a  part  at  that  time  so  frequently,  and  at  so  great  a  distance  from 
the  centre  of  his  domains.  Turn  over  the  letters  of  contempo- 
raries, for  example,  those  of  Fulbert  and  of  Yves,  Bishops  of 
Chartres,  or  those  of  William  III,  Duke  of  Guienne,  and  many 
others,  you  will  see  that  the  King  of  France  was  not  without 
importance,  and  that  the  most  powerful  suzerains  treated  him 
with  great  deference."  He  appeals  especially  to  the  extant  act 
of  the  consecration  of  Philip  I,  in  1059,  where  a  Duke  of  Guienne 
is  mentioned  among  the  great  feudatories,  and  asks  whether 
any  other  suzerain  took  possession  of  his  rank  with  so  much 
solemnity.  ("  Civilisation  en  France,"  legon  42.)  "  As  there 
was  always  a  country  called  France  and  a  French  people,  so 
there  was  always  a  king  of  the  French;  very  far,  indeed,  from 
ruling  the  country  called  his  kingdom,  and  without  influence 
on  the  greater  part  of  the  population,  but  yet  no  foreigner,  and 
with  his  name  inscribed  at  the  head  of  the  deeds  of  all  the  local 
sovereigns,  as  one  who  was  their  superior,  and  to  whom  they 
owed  several  duties  "  (leqon  43),  It  may  be  observed  also  that 
the  Church  recognised  no  other  sovereign ;  not  that  all  the  bish- 
ops held  of  him,  for  many  depended  on  the  great  fiefs,  but  the 
ceremony  of  consecration  gave  him  a  sort  of  religious  character, 
to  which  no  one  else  aspired.  And  Suger,  the  politic  minister  of 
Louis  VI  and  Louis  VII,  made  use  of  the  bishops  to  maintain  the 
royal  authority  in  distant  provinces  (le^on  42).  This,  neverthe- 
less, rather  proves  that  the  germ  of  future  power  was  in  the  kingly 
office  than  that  Hugh,  Robert,  Henry,  and  Philip  exercised  it. 
The  most  remarkable  instance  of  authority  during  their  reigns  was 
the  war  of  Robert  in  Burgundy,  which  ended  in  his  bestowing  that 
great  fief  on  his  brother.  I  have  observed  that  the  Duke  of  Gui- 
enne subscribes  a  charter  of  Henry  I  in  1051.  ("  Rec.  des  His- 
tonens,    vol.  xi,  p.  589.)     Probably  there  are  other  instances. 

diX^.^fu  ^  ir-''7  P^"^P^"s  ^"^  sovereign  phraseology  in  his 
diplomas  than  his  father;  the  voiir-  Hon  was  trying  his  roar 
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I  concur,  on  the  whole,  in  thinking  with  M.  Guizot  that  in 
shunning  the  language  of  uninformed  historians,  who  spoke  of 
ill  kings  of  France  as  equally  supreme,  it  had  become  usual  to 
depreciate  the  power  of  the  first  Capet ians  rather  too  much. 
He  had,  however,  to  appearance,  done  the  same  a  few  years 
Defore  the  delivery  of  these  lectures,  in  1829;  for  in  his  "  Col- 
ection  of  Memoirs  "  (vol.  i,  p.  6,  published  in  1825)  he  speaks 
rather  differently  of  the  first  four  reigns :  "  C'est  Tepoque  pu 
e  royaume  de  France  et  la  nation  frangaise  n'ont  existe,  a  vrai 
lire,  que  de  nom."  He  observes,  also,  that  the  chroniclers  of  the 
royal  domain  are  peculiarly  meagre  as  compared  with  those  of 
Normandy. 

XV,  page  35. — It  may  excite  surprise  that  in  any  sketch, 
however  slight,  of  the  reign  of  Philip  IV,  no  mention  should 
be  made  of  an  event  than  which  none  in  his  life  is  more  cele- 
brated— the  fate  of  the  Knights  Templars.  But  the  truth  is,  that 
when  I  first  attended  to  the  subject,  almost  forty  years  since, 
I  could  not  satisfy  my  mind  on  the  disputed  problem  as  to  the 
fuilt  imputed  to  that  order,  and  suppressed  a  note  which  I  had 
jvritten  as  too  inconclusive  to  afford  any  satisfactory  decision. 
Much  has  been  published  since  on  the  Continent,  and  the  ques- 
tion has  assumed  a  different  aspect;  though,  perhaps,  I  am  not 
yet  more  prepared  to  give  an  absolutely  determinate  judgment 
than  at  first. 

The  general  current  of  popular  writers  in  the  eighteenth 
century  was  in  favour  of  the  innocence  of  the  Templars ;  in  Eng- 
land it  would  have  been  almost  paradoxical  to  doubt  of  it.  The 
rapacious  and  unprincipled  character  of  Philip,  the  submission 
rf  Qement  V  to  his  will,  the  apparent  incredibility  of  the  charges 
from  their  monstrousness,  the  just  prejudice  against  confessions 
obtained  by  torture  and  retracted  afterward — the  other  prejudice, 
lot  always  so  just,  but  in  the  case  of  those  not  convicted  on  fair 
evidence  deserving  a  better  name  in  favour  of  assertions  of  inno- 
:ence  made  on  the  scaffold  and  at  the  stake— created,  as  they 
Jtill  preserve,  a  strong  willingness  to  disbelieve  the  accusations 
vhich  came  so  suspiciously  before  us.  It  was  also  often  alleged 
hat  contemporary  writers  had  not  given  credit  to  these  accusa- 
ions,  and  that  in  countries  where  the  inquiry  had  been  less 
niquitously  conducted  no  proof  of  them  was  brought  to  light. 
3f  these  two  grounds  for  acquittal,  the  former  is  of  little  value 
n  a  question  of  legal  evidence,  and  the  latter  is  not  quite  so  fully 
established  as  we  could  desire. 

Raynouard,  who  might  think  himself  pledged  to  the  vindica- 
ion  of  the  Knights  Templars  by  the  tragedy  he  had  written  on 
heir  fate,  or  at  least  would  naturally  have  thus  vroXyfc^^  -wv  '^- 
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tachment  to  their  cause,  took  up  their  defence  in  a  "  History 
of  the  Procedure."  This  has  been  reckoned  the  best  work  on 
that  side,  and  was  supposed  to  confirm  their  innocence.  The 
question  appears  to  have  assumed  something  of  a  party  character 
in  France,  as  most  history  does ;  the  honour  of  the  crown,  and 
still  more  of  the  Church,  had  advocates ;  but  there  was  a  much 
greater  number,  especially  among  men  of  letters,  who  did  not 
like  a  decision  the  worse  for  being  derogatory  to  the  credit  of 
both.  Sismondi,  it  may  easily  be  supposed,  scarcely  treats  it 
as  a  question  with  two  sides;  but  even  Michaud,  the  firm  sup- 
porter of  Church  and  crown,  in  his  "  History  of  the  Crusades," 
takes  the  favourable  view.  M.  Michelet,  however,  not  under  any 
bias  toward  either  of  these,  and  manifestly  so  desirous  to  acquit 
the  Templars  that  he  labours  by  every  ingenious  device  to  elude 
or  explain  away  the  evidence,  is  so  overcome  by  the  force  and 
number  of  testimonies  that  he  ends  by  admitting  so  much  as 
leaves  little  worth  contending  for  by  their  patrons.  He  is  the 
editor  of  the  "  Proces  des  Templiers,"  in  the  "  Documens  Inedits, 
1841,"  and  had  previously  given  abundant  evidence  of  his  ac- 
quaintance with  the  subject  in  his  "  Histoire  de  France,"  vol.  iv, 
pp.  243,  345  (Bruxelles  edition). 

But  the  great  change  that  has  been  made  in  this  process,  as 
carried  forward  before  the  tribunal  of  public  opinion  from  age 
to  age,  is  owing  to  the  production  of  fresh  evidence.  The 
deeply  learned  Orientalist,  M.  von  Hammer,  now  Count  Hammer 
Purgstall,  in  the  sixth  volume  of  a  work  published  at  Vienna 
in  1818,  with  the  title  "  Mines  de  TOrient  exploitees," '  inserted 
an  essay  in  Latin,  "  Mysterium  Baphometis  Revelatum,  seu 
Fratres  Militiae  Templi  qua  Gnostici  et  quidem  Ophiani,  Apos- 
tasiae,  Idoloduliae,  et  Impuritatis  convicti  per  ipsa  eorum  Monu- 
menta."  This  is  designed  to  establish  the  identity  of  the  idola- 
try ascribed  to  the  Templars  with  that  of  the  ancient  Gnostic 
sects,  and  especially  with  those  denominated  Ophites,  or  wor- 
shippers of  the  serpent ;  and  to  prove  also  that  the  extreme  im- 
purity which  forms  one  of  the  revolting  and  hardly  credible 
charges  adduced  by  Philip  IV  is  similar  in  all  its  details  to  the 
practice  of  the  Gnostics. 

This  attack  is  not  conducted  with  all  the  coolness  which  be- 
speaks impartiality ;  but  the  evidence  is  startling  enough  to  make 
refutation  apparently  difficult.  The  first  part  of  the  proof,  which 
consists  in  identifying  certain  Gnostic  idols,  or,  as  some  suppose, 
amulets,  though  it  comes  much  to  the  same,  with  the  descrip- 
tion of  what  are  called  Baphometic,  in  the  proceedings  against 
the  Templars,  published  by  Dupuy,  and  since  in  the  "  Documens 

-1-^  ^  ^i^*  *****  French  title,  but  there  i«       memoirs  are  either  in  that  lanffoan  or 
MiBo  a  German  title-page,  aa  most  of  the       in  LaHn.  •»«««^ 
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nedits/'  is  of  itself  sufficient  to  raise  a  considerable  presump- 
ion.  We  find  the  word  metis  continually  on  these  images,  of 
^hich  Von  Hammer  is  able  to  describe  twenty-four.  Baphomet 
;  a  secret  word  ascribed  to  the  Templars.  But  the  more  impor- 
mt  evidence  is  that  furnished  by  the  comparison  of  sculptures 
xtant  on  some  Gnostic  and  Ophitic  bowls  with  those  in  churches 
uilt  by  the  Templars.  Of  these  there  are  many  in  Germany, 
nd  some  in  France.  Von  Hammer  has  examined  several  in  the 
i.ustrian  dominions,  and  collected  accounts  of  others.  It  is  a 
triking  fact  that  in  some  we  find,  concealed  from  the  common 
bserver,  images  and  symbols  extremely  obscene ;  and  as  these, 
^hich  can  not  here  be  more  particularly  adverted  to,  betray  the 
lepravity  of  the  architects,  and  can  not  be  explained  away,  we 
tiay  not  so  much  hesitate  as  at  first  to  believe  that  impiety  of  a 
trange  kind  was  mingled  up  with  this  turpitude.  The  presump- 
ions,  of  course,  from  the  absolute  identity  of  many  emblems 
ti  churches  with  the  Gnostic  superstitions  in  their  worst  form, 
jow  stronger  and  stronger  by  multiplication  of  instances;  and 
hough  coincidence  might  be  credible  in  one,  it  becomes  infi- 
litely  improbable  in  so  many.  One  may  here  be  mentioned, 
hough  among  the  slightest  resemblances.  The  Gnostic  emblems 
xhibit  a  peculiar  form  of  cross,  T;  and  this  is  common  in  the 
hurches  built  by  the  Templars.  But  the  freemasons,  or  that 
ociety  of  architects  to  whom  we  owe  so  many  splendid  churches, 
lo  not  escape  M.  von  Hammer's  ill  opinion  better  than  the  Tem- 
plars. Though  he  conceives  them  to  be  of  earlier  origin,  they 
lad  drunk  at  the  same  foul  spring  of  impious  and  impure  Gnos- 
icism.  It  is  rather  amusing  to  compare  the  sympathy  of  our 
>wn  modern  ecdesiologists  with  those  who  raised  the  mediaeval 
athedrals,  their  implicit  confidence  in  the  piety  which  ennobled 
he  conceptions  of  these  architects,  with  the  following  passage 
1  a  memoir  by  M.  von  Hammer,  "  Sur  deux  CoflFrets  Gnostiques 
lu  moyen  Age,  du  cabinet  de  M.  le  Due  de  Blacas.  Paris, 
832  "  : 

"  Les  architectes  du  moyen  age,  inities  dans  tous  les  my- 
teres  du  Gnosticisme  le  plus  deprave,  se  plaisaient  a  en  mul- 
iplier  les  symboles  au  dehors  et  au  dedans  de  leurs  eglises; 
ymboles  dont  le  veritable  sens  n'etait  entendu  que  des  adeptes, 
t  devaient  rester  voiles  aux  yeux  des  profanes.  Des  figures 
candaleuses,  semblables  i  celles  des  6glises  de  Montmorfllon 
t  de  Bordeaux,  se  retrouvent  sur  les  eglises  des  Templiers  a 
Lger  en  Boheme,  a  Schongrabem  en  Autriche,  a  Fomuovi  pres 
le  Parme,  et  en  d'autres  lieux ;  nommement  le  chien  (canis  aut 
[attus  niger)  sur  les  bas-reliefs  de  Teglise  gnostique  d'Erfurt " 
p.  9).  The  Stadinghi.  heretics  of  the  thirteenth  century,  are 
barged,  in  a  bull  of  Gregory  IX,  with  exactly  iVv^  ^^xcw^  V^o- 
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faneness,  even  including  the  black  cat,  as  the  Templars  of  the 
next  century.  This  is  said  by  Von  Hammer  to  be  confirmed  by 
sculptures  (p.  7). 

The  statutes  of  the  Knights  Templars  were  compiled  in  11 28, 
and,  as  it  is  said,  by  St.  Bernard.  They  have  been  published 
in  1840  from  manuscripts  at  Dijon,  Rome,  and  Paris,  by  M. 
Maillard  de  Chambure,  Conservateur  des  Archives  de  Bour- 
gogne. 

The  title  runs — "  Regies  et  Statuts  secrets  des  Templiers. 
But  as  the  French  seems  not  so  ancient  as  the  above  date,  they 
may,  perhaps,  be  a  translation.  It  will  be  easily  supposed  that 
they  contain  nothing  but  what  is  pious  and  austere.  The  knights, 
however,  in  their  intercourse  with  the  East,  fell  rapidly  into 
discredit  for  loose  morals  and  many  vices;  so  that  Von 
Hammer  rather  invidiously  begins  his  attack  upon  them  by 
arguing  the  a  priori  probability  of  what  he  is  about  to  allege. 
Some  have,  accordingly,  endeavoured  to  steer  a  middle  course; 
and,  discrediting  the  charges  brought  generally  against  the  . 
order,  have  admitted  that  both  the  vice  and  the  irreligion 
were  truly  attributed  to  a  gjeat  number.  But  this  is  not  at 
all  the  question,  and  such  a  pretended  compromise  is  noth- 
ing less  than  an  acquittal.  The  whole  accusations  which  de- 
stroyed the  order  of  the  Temple  relate  to  its  secret  rites  and 
to  the  mode  of  initiation.  If  these  were  not  stained  by  the 
most  infamous  turpitude,  the  unhappy  knights  perished  inno- 
cently, and  the  guilt  of  their  death  lies  at  the  door  of  Philip 
the  Fair. 

The  novel  evidence  furnished  by  sculpture  against  the  Tem- 
plars has  not  been  universally  received.  It  was  early  refuted, 
or  attempted  to  be  refuted,  by  Raynouard  and  other  French 
writers.  *'  II  est  reconnu  aujourd'hui,  meme  en  Allemagne," 
says  M.  Chambure,  editor  of  the  "  Regies  et  Statuts  secrets  des 
Templiers,"  "  que  le  pretendu  culte  baphometique  n'est  qu'unc 
chimere  de  ce  savant,  fondee  sur  un  erreur  de  numismatique 
et  d'architectonographie "  (p.  82).  As  I  am  not  competent 
to  form  a  decisive  opinion,  I  must  leave  this  for  the  more 
deeply  learned.  The  proofs  of  M.  von  Hammer  are  at  least 
very  striking,  and  it  is  not  easy  to  see  how  they  have 
been  overcome.  But  it  is  also  necessary  to  read  the  answer 
of  Raynouard  in  the  "  Journal  des  Savans  "  for  18 19,  who  has 
been  partially  successful  in  repelling  some  of  his  opponent's 
arguments,  though  it  appeared  to  me  that  he  had  left  much 
untouched.  It  seems  that  the  architectural  evidence  is  the 
most  positive,  and  can  only  be  resisted  by  disproving  its  exist- 

r"S^on^^   its   connection   with   the   freemasons   and    Templars. 
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XVI,  page  62. — I  have  followed  the  common  practice  of 
translating  Jeanne  d'Arc  by  Joan  of  Arc.  It  has  been  taken  for 
granted  that  Arc  is  the  name  of  her  birthplace.    Southey  says : 

"  She  thought  of  Arc,  and  of  the  dingled  brook 
Whose  waves,  oft  leaping  in  their  craggy  course. 
Made  dance  the  low-hung  willow*s  dripping  twigs ; 
And,  where  it  spread  into  a  glassy  lake, 
Of  that  old  oak,  which  on  the  smooth  expanse 
Imaged  its  hoary  mossy-mantled  boughs.** 

And  in  another  place : 

"  her  mind*s  eye 

Beheld  Domr6my  and  the  plains  of  Arc.'* 

It  does  not  appear,  however,  that  any  such  place  as  Arc  exists 
in  that  neighbourhood,  though  there  is  a  town  of  that  name  at 
a  considerable  distance.  Joan  was,  as  is  known,  a  native  of  the 
village  of  Domremy,  in  Lorraine.  The  French  writers  all  calli 
her  Jeanne  d'Arc,  with  the  exception  of  one,  M.  Michelet  (vii, 
62),  who  spells  her  name  Dare,  which  in  a  person  of  her  birth 
seems  more  probable,  though  I  can  not  account  for  the  uniform 
usage  of  an  apostrophe  and  capital  letter. 

I  can  not  pass  Southey's  "  Joan  of  Arc  "  without  rendering 
homage  to  that  early  monument  of  his  genius,  which,  perhaps, 
he  rarely  surpassed.  It  is  a  noble  epic,  never  languid,  and  sel- 
dom diffuse ;  full  of  generous  enthusiasm,  of  magnificent  inven- 
tions, and  with  a  well-constructed  fable,  or  rather  selection  of 
history.  Michelet,  who  thinks  the  story  of  the  Maid  unfit  for 
poetry,  had  apparently  never  read  Southey;  but  the  author  of 
an  article  in  the  "  Biographic  Universelle  "  says  very  well :  "  Le 
poeme  de  M.  Southey  en  Anglais,  intitule  '  Joan  of  Arc,*  est  la 
tentative  la  plus  heureuse  que  les  Muses  aient  faites  jusqu'ici  pour 
celebrer  Theroine  d'Orleans.  C'est  encore  une  des  singularites 
de  son  histoire  de  voir  le  genie  de  la  poesie  Anglaise  inspirer 
de  beaux  vers  en  son  honneur,  tandis  que  celui  de  la  poesie  Fran- 
Qaise  a  ete  jusqu'ici  rebelle  a  ceux  qui  ont  voulu  la  chanter,  et 
n'a  favorise  que  celui  qui  a  outrage  sa  memoire."  If,  however,  the 
Muse  of  France  has  done  little  justice  to  her  memory,  it  has  been 
reserved  for  another  Maid  of  Orleans,  as  she  has  well  been  styled, 
in  a  different  art,  to  fix  the  image  of  the  first  in  our  minds,  and 
to  combine,  in  forms  only  less  enduring  than  those  of  poetry, 
the  purity  and  inspiration  with  the  unswerving  heroism  of  the 
immortal  Joan. 


I 


928  HALLAM'S  MIDDLE  AGES 


CHAPTER  II 

I,  page  8i. — It  is  almost  of  course  with  the  investigators 
of  Teutonic  antiquities  to  rely  with  absolute  confidence  on  the 
authority  of  Tacitus  in  his  treatise,  "  De  Moribus  Germanorum." 
And  it  is  indeed  a  noble  piece  of  eloquence — a  picture  of  man- 
ners so  boldly  drawn,  and,  what  is  more  to  the  purpose,  so  prob- 
able in  all  its  leading  characteristics,  that  we  never  hesitate,  in 
reading,  to  believe.  It  is  only  when  we  have  closed  the  book 
that  a  question  may  occur  to  our  minds,  whether  the  Roman 
writer,  who  had  never  crossed  the  Rhine,  was  altogether  a  suffi- 
cient witness  for  the  internal  history,  the  social  institutions,  of 
a  people  so  remote  and  so  dissimilar.  But  though  the  sources 
of  his  information  do  not  appear,  it  is  manifest  that  they  were 
copious.  His  geographical  details  are  minute,  distinct,  and  gen- 
erally accurate.  Perhaps  in  no  instance  have  his  representations 
of  ancient  Germany  been  falsified  by  direct  testimony,  if  in  a  few 
circumstances  there  may  be  reason  to  suspect  their  exact  faith- 
fulness. 

In  the  very  slight  mention  of  German  institutions  which  I 
have  made  in  the  text  there  can  be  nothing  to  excite  doubt.  They 
are  what  Tacitus  might  easily  learn,  and  what,  in  fact,  we  find 
confirmed  by  other  writers.  But  when  he  comes  to  a  more 
exact  description  of  the  social  constitution,  and  of  the  different 
orders  of  men,  it  may  not  be  unreasonable  to  receive  his  testi- 
mony with  a  less  unhesitating  assent  than  has  commonly  been 
accorded  to  it.  A  sentence,  a  word  of  Tacitus  has  passed  for 
conclusive ;  and  no  theory  which  they  contradict  would  be  ad- 
mitted. A  modem  writer,  however,  has  justly  pointed  out  that 
his  informers  might  easily  be  deceived  about  the  social  institu- 
tions of  the  tribes  beyond  the  Rhine ;  and,  in  fact,  it  is  not  on 
Tacitus  himself,  but  on  these  unknown  authorities,  that  we  rely 
for  the  fidelity  of  his  representations.  We  may  readily  conceive, 
by  our  own  experience,  the  difficulty  of  obtaining  a  clear  and 
exact  knowledge  of  laws,  customs,  and  manners  for  which  wc 
have  no  corresponding  analogies.  "  Let  us,"  says  Luden  to  his 
countrymen,  "  ask  an  enlightened  Englishman  who  speaks  Ger- 
man concerning  the  political  institutions  of  his  country,  and  it 
will  be  surprising  how  little  we  shall  understand  from  him.  Ask 
him  to  explain  what  is  a  freeman,  a  freeholder,  a  copyholder,  or 
a  yeoman,  and  we  shall  find  how  hard  it  is  to  make  national 
institutions  and  relations  intelligible  to  a  foreigner."  (Luden. 
"  Geschichte  des  Deutschen  Volkes/'  vol.  i,  p.  702.) 

This  is,  of  course,  not  designed  to  undervalue  the  excellent 
work  of  Tacitus,  to  which  almost  exclusively  we  are  indebted 
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for  any  acquaintance  with  the  progenitors  of  the  Anglo-Saxons 
and  the  Franks,  but  to  point  out  a  general  principle,  which  may 
be  far  better  applied  to  inferior  writers,  that  they  give  a  colour 
of  their  own  country  to  their  descriptions  of  foreign  manners, 
and  especially  by  the  adoption  of  names  only  analogically  appro- 
priate. Thus  the  words  servus,  libertinus,  ingenuus,  nobilis,  are 
not  necessarily  to  be  understood  in  a  Roman  sense  when  Tacitus '^ 
employs  them  in  his  treatise  on  Germany.  Servus  is  in  Latin 
a  slave;  but  the  German  described  by  him  under  that  name  is 
the  lidus,  subject  to  a  lord,  and  liable  to  payments,  but  not  with- 
out limit,  as  he  himself  explains.  "  Frumenti  modum  dominus, 
aut  pecoris,  aut  vestis,  ut  colono,  imperat;  et  servus  hactenus 
paret."  Here  colonus,  in  the  age  of  Tacitus,  was  as  much  a 
wrong  word  in  one  direction  as  servus  was  in  another.  For  we 
believe  that  the  colonus  of  early  Rome  was  a  tenant,  or  farmer, 
yielding  rent,  but  absolutely  a  free  man ;  ^  though  in  the  third 
century,  after  barbarians  had  been  settled  on  lands  in  the  em- 
pire, we  find  it  applied  to  a  semi-servile  condition.  It  is  more 
worthy  to  be  observed  that  his  account  of  the  kingly  office  among 
the  Germans  is  not  quite  consistent.  Sometimes  it  appears  as 
if  peculiar  to  certain  tribes,  "  iis  gentibus  quae  regnantur  "  (c.  25) ; 
and  here  he  seems  to  speak  of  the  power  as  very  great,  opposing 
it  to  liberty,  while  at  other  times  we  are  led  to  suppose  an  aris- 
tocratic senate  and  an  ultimate  right  of  decision  in  the  people  at 
large,  with  a  very  limited  sovereign  at  the  head  (chaps.  7,  11, 
etc.).  This  triple  constitution  has  been  taken  by  Montesquieu 
for  the  foundation  of  our  own  in  the  well-known  words,  "  Ce  beau 
systeme  a  ete  trouve  dans  les  bois." 

II,  page  82. — It  is  not  easy  to  explain  these  partitions  made 
by  the  barbarous  nations  on  their  settlement  in  the  empire ;  and, 
what  would  be  still  more  remarkable  if  historians  were  not  so 
defective  in  that  age,  we  find  no  mention  of  such  partitions 
in  any  records,  excepting  their  own  laws  and  a  few  documents 
of  the  same  class.  Montesquieu  says,  "  Ces  deux  tiers  n'etaient 
pas  que  dans  certains  quartiers  qu'on  leur  assigna  "  (1.  30,  c.  8). 
Troja  seems  to  hold  the  same  opinion  as  to  the  first  settlement 
of  the  Burgundians  in  Gaul,  but  admits  a  general  division  in 
471 :  "  Storia  d'  Italia  nel  medio  evo  "  (iii,  1293).  It  is,  indeed, 
impossible  to  get  over  the  proof  of  such  a  partition,  or  at  least 
one  founded  on  a  general  law,  arising  from  the  fifty-fourth  sec- 
tion of  the  Burgundian  code :  "  Eodem  tempore  quo  populus 
noster  mancipiorum  tertiam,  et  duas  terrarum  partes  accepit." 
This  code  was  promulgated  by  Gundobald  early  in  the  sixth 
century.     It  contains  several  provisions  protecting  the  Roman 
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in  the  possession  of  his  third  against  any  encroachment  of  the 
hospes,  a  word  applied  indifferently  to  both  parties,  as  in  com- 
mon Latin,  to  host  and  g^est. 

The  word  sortes,  which  occurs  both  with  the  Burgundians 
and  Visigoths,  has  often  been  referred  to  the  general  partition, 
on  the  hypothesis  that  the  lands  had  been  distributed  by  lot. 
This  perhaps  has  no  evidence  except  the  erroneous  inference 
from  the  word  sors,  but  it  is  not  wholly  improbable.  Savigny, 
indeed,  observes  that  both  the  barbarian  and  the  Roman  estates 
were  called  sortes,  referring  to  "  Leges  Visigothorum,"  lib.  x, 
tit.  2,  1.  I,  where  we  find,  in  some  editions,  "  sortes  Gothicae 
vel  Romanae  " ;  but  all  the  manuscripts,  according  to  Bouquet, 
read  "  sortes  Gothicae  et  tertia  Romanorum,"  which,  of  course, 
gives  a  contrary  sense.  ("  Rec.  des  Hist.,"  iv,  430.)  *  It  seems, 
from  some  texts  of  the  Burg^ndian  law,  that  the  whole  terri- 
tory was  not  partitioned  at  once;  because,  in  a  supplement  to 
the  code  not  much  before  520,  provision  is  made  for  new  set- 
tlers, who  were  to  receive  only  a  moiety.  "  De  Romanis  hoc 
ordinavimus,  ut  non  amplius  a  Burg^ndionibus  qui  infra  vene- 
runt,  requiratur,  quam,  ut  praesens  necessitas  fuerit,  medietas 
terrae.  Alia  vero  medietas  cum  integritate  mancipiorum  a  Ro- 
manis teneatur ;  nee  exinde  ullam  violentiam  patiantur."  ("  Le- 
ges Burg^ndionum,  Additamentum  Secundum,"  c.  11.)  In  this, 
as  in  the  whole  Burg^ndian  law,  we  perceive  a  tenderness  for 
the  Roman  inhabitant,  and  a  continual  desire  to  place  him,  as 
far  as  possible,  on  an  equal  footing  with  his  new  neighbour. 
The  reason  assigned  for  the  partition  is  necessity ;  the  Burgun- 
dian  must  live.  It  is  true  that  to  assign  him  two  thirds  of  the 
land  strikes  us  as  an  enormous  spoliation.  Montesquieu  sup- 
poses that  the  barbarian  took  open  and  pasture  lands,  leaving 
the  tilth  to  the  ancient  possessor,  and  that  this  accounts  for  the 
smaller  proportion  of  slaves  which  he  required  (1.  30,  c.  9).  Sis- 
mondi  has  made  a  similar  suggestion.  It  is  dwelt  upon  by  Troja, 
that  the  Lombards,  taking  a  third  of  the  produce  instead  of  a 
portion  of  the  lands  themselves,  reduced  all  the  original  pos- 
sessors to  the  rank  of  tributaries.  In  none  of  the  barbarous 
kingdoms  was  the  Roman  of  so  low  a  status  as  in  theirs.  But  it 
may  be  said  that  the  ancient  law  of  nations,  exercised  by  none 
more  unsparingly  than  by  the  Romans  themselves  in  Italy,  con- 
fiscated the  whole  soil ;  that,  if  the  Visigoths  and  Burgundians 


*  Procopius  says,  of  the  division  made 
bv  Genseric  in  lUly,    Aifivms    r«j^    iAAowf 

it«i  ipiVTDi.  If  M  H  Twr  B«4iAMr  9i4w9%tiw 

••T»4  it  t6^  K«A«drr«i  rod  XP^**^ ««i 

Tjtt  iAUtf  B«i^/\<M«  rt<tfpiXOf  wmpmMtixn. 


•W  ("  De  Bello  Vandal."  1.  i,  c  8.) 
This  passage  gives  no  confirmation  to  the 
hypotnesis  of  a  partition  by  lot,  but  the 
contrary;  and  though  we  can  not  reason 
absolutely  from  the  analogy  of  Africa 
to  Gaul,  it  is  natural  to  interpret  cA^^ 
B«r8(X«r  and  sortes  Salicae  in  the  aiiB€ 
manner. 


NOTES  TO  CHAPTER  II  93 1 

spared  one  third,  if  the  Franks  left  some  Roman  possessors,  this 
was  an  indulgent  relaxation  of  their  right.  And  this  would  be 
an  excuse  if  we  could  for  a  moment  look  upon  the  barbarians 
as  having  a  just  cause  of  war.  The  contrary,  however,  is  mani- 
fest in  almost  every  case. 

M.  Fauriel  thinks  it  probable  that  the  Franks  made,  like 
the  other  barbarians,  a  partition,  more  or  less  regular,  of  the 
Roman  lands  in  northern  France.  ("  Hist,  de  la  Gaule  Meridion- 
ale,"  ii,  34.)  Guizot  takes  a  somewhat  different  view,  and  con- 
ceives that  each  chief  took  what  best  suited  him,  and  lived  there 
with  his  followers  about  him.  ("  Civilis  en  France,"  leqon  32.) 
But  if  the  Franks  adopted  so  aristocratic  a  division  as  to  throw 
the  lands  which  they  occupied  into  the  hands  of  a  few  proprietors, 
they  must  have  gone  on  very  different  principles  from  the  other 
nations,  among  whom  we  should  infer,  from  their  laws,  a  much 
greater  equality  to  have  been  preserved.  It  seems,  however,  most 
probable  on  the  whole,  considering  the  silence  of  historians  and 
laws,  that  the  Franks  made  no  such  systematic  distribution  of 
lands  as  the  earlier  barbarians.  They  were,  perhaps,  less  numer- 
ous, and,  being  at  first  less  civilized,  would  feel  more  reluctance 
at  submitting  to  any  fixed  principle  of  appropriation.  That  they 
disposesssed  many  of  the  Roman  owners  on  the  right  bank  of 
the  Loire  can  not  well  be  doubted.  For  though  Raynouard, 
who  treads  in  the  steps  of  Dubos,  denies  that  they  took  any  but 
fiscal  lands,  which  had  belonged  to  the  imperial  domains  {"  Hist, 
du  Droit  Municipal,"  i,  256),  Franks  were  surely  as  little  dis- 
posed and  as  little  able  to  live  without  lands  as  Burg^ndians, 
and  they  were  a  rougher  people.*  Yet  both  with  respect  to  them 
and  the  other  barbarians  we  may  observe  that  the  spoliation 
was  not  altogether  so  ruinous  as  would  naturally  be  presumed. 
In  consequence  of  the  long  decline  and  depopulation  of  the  em- 
pire, the  fruit  of  fiscal  oppression,  of  frequent  invasion,  and  civil 
wars,  we  may  add  also  of  pestilences  and  unfavourable  seasons, 
much  land  had  gone  out  of  cultivation  in  Gaul ;  and  though  the 
proportion  taken  by  the  Goths  and  Burg^ndians  was  enormous, 
they  probably  occupied,  in  great  measure,  what  the  Roman  pro- 
prietor had  not  the  means  of  tilling. 

This  subject,  after  all,  is  by  no  means  clear  of  embarrassment, 
especially  as  regards  the  Visigothic  and  Burg^ndian  partitions. 
We  are  driven  to  suppose  a  dispersion  of  these  conquering  na- 
tions among  their  subjects,  each  man  living  separately  on  his 

'  M.     Lrchuerou     supposes     that     the  their   subsequent   acquisitions   would    be 

Franks,  who  served  the  empire  in  Gaul  at  the  expense  of  the  nations  which  thev 

under  the  predecessors  of  Clovis,  had  re-  conquered.    (**  Instit.  Mcrov.,"  i,  237.  26B.} 

ceived   lands   like   the   Burgundians   and  But    the   private   estates    of   the    Franks 

Visigoths:  so  that  the;r  were  already  in  seem    to    nave    been    principally    in    the 

a  great  measure  provided  for,  and  that  north  of  France. 
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sors,  contrary  to  the  policy  of  all  invaders ;  we  are,  apparently,  to 
presume  an  equality  of  numbers  between  the  Roman  possessors 
and  the  barbarians,  so  that  each  should  have  his  own  hospes.  The 
latter  hypothesis  may,  perhaps,  be  dispensed  with  or  considerably 
modified,  but  I  do  not  see  how  to  get  rid  of  the  former. 

Ill,  page  83. — The  Salic  law  exists  in  two  texts :  one  purely 
Latin,  of  which  there  are  fifteen  manuscripts ;  the  other  mingled 
with  German  words,  of  which  there  are  three.  Most  have  con- 
sidered the  latter  to  be  the  original ;  the  manuscripts  containing 
it  are  entitled  Lex  Salica  antiquissima,  or  vetustior;  the  others 
generally  run,  Lex  Salica  recentior,  or  emendata.  This  seems 
to  create  a  presumption.  But  M.  Wraida,  who  published  a  his- 
tory of  the  Salic  law  in  1808,  inclines  to  think  the  pure  Latin 
older  than  the  other.  M.  Guizot  adopts  the  same  opinion 
("  Civilisation  en  France,"  leqon  9).  M.  Wraida  refers  its  origi- 
nal enactment  to  the  period  when  the  Franks  were  still  on  the 
left  bank  of  the  Rhine — ^that  is,  long  before  the  reig^  of  Qovis. 
And  this  seems  an  evident  inference  from  what  is  said  in  the 
prologue  to  the  law,  written  long  afterward.  But,  of  course, 
it  can  not  apply  to  those  passages  which  allude  to  the  Romans 
as  subjects,  or  to  Christianity.  M.  Guizot  is  of  opinion  that  it 
bears  marks  of  an  age  when  the  Franks  had  long  been  mingled 
with  the  Roman  population.  This  is  consistent  with  its  having 
been  revised  by  the  sons  of  Clovis,  Childebert,  and  Qotaire,  as  is 
asserted  in  the  prologue.  One  manuscript  has  the  words :  "  Hoc 
decretum  est  apud  regem  et  principes  ejus,  et  apud  cunctum 
populum  Christianum  qui  infra  regnum  Merwingorum  con- 
sistunt."  Neither  Wraida  nor  Guizot  think  it  older  in  its  pres- 
ent text  than  the  seventh  century;  and  as  Dagobert  I  appears 
in  the  prologue  as  one  reviser,  we  may  suppose  him  to  be  the 
king  mentioned  in  the  words  just  quoted.  It  is  to  be  observed, 
however,  that  two  later  writers,  M.  Pertz,  in  "  Monumenta  Ger- 
maniae  Historica,"  and  M.  Pardessus,  in  "  Mem.  de  I'Acad.  des 
Inscriptions,"  vol.  xv  (Nouvelle  Serie),  have  entered  anew  on 
this  discussion,  and  do  not  agree  with  M.  Wraida,  nor  wholly 
with  each  other.  M.  Lehuerou  is  clearly  of  opinion  that,  in  all 
its  substance,  the  Salic  code  is  to  be  referred  to  Germany  for  its 
birthplace,  and  to  the  period  of  heathenism  for  its  date.  ("  Insti- 
tutions Merovingiennes,"  p.  83.) 

The  Ripuarian  Franks  Guizot,  with  some  apparent  reason, 
takes  for  the  progenitors  of  the  Austrasians ;  the  Salian,  of  the 
Neustnans.  The  former  were  settled  on  the  left  bank  of  the 
Khme,  as  Loeti,  or  defenders  of  the  frontier,  under  the  empire. 
1  hese  tribes  were  united  under  one  government  through  the 
assassination  of  Sigebert  at  Cologne,  in  the  last  years  of  Qovis, 
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who  assumed  his  crown.  Such  a  theory  might  tend  to  explain 
the  subsequent  rivalry  of  these  great  portions  of  the  Frank  mon- 
archy, though  it  is  hardly  required  for  that  purpose.  The  Ripu- 
arian  code  of  law  is  referred  by  Guizot  to  the  reig^  of  Dagobert ; 
Eccard,  however,  had  conceived  it  to  have  been  compiled  under 
Thierry,  the  eldest  son  of  Clovis.  ("  Rec.  des  Hist.,"  vol.  iv.) 
It  may  still  have  been  revised  by  Dagobert.  **  We  find  in  this," 
says  M.  Guizot,  **  more  of  the  Roman  law,  more  of  the  royal 
and  ecclesiastical  power;  its  provisions  are  more  precise,  more 
extensive,  less  barbarous ;  it  indicates  a  further  step  in  the  transi- 
tion from  the  German  to  the  Roman  form  of  social  life."  ("  Civil, 
en  France,"  leqon  10.) 

The  Burgundian  law,  though  earlier  than  either  of  these  in 
their  recensions,  displays  a  far  more  advanced  state  of  manners. 
The  Burgundian  and  Roman  are  placed  on  the  same  footing; 
more  is  borrowed  from  the  civil  law;  the  royal  power  is  more 
developed.  This  code  remained  in  force  after  Charlemagne ;  but 
Hincmar  says  that  few  continued  to  live  by  it.  In  the  Visigothic 
laws  enacted  in  Spain,  to  the  exclusion  of  the  Roman,  in  642, 
all  the  barbarous  elements  have  disappeared;  it  is  the  work  of 
the  clergy,  half  ecclesiastical,  half  imperial. 

It  has  been  remarked  by  acute  writers,  Guizot  and  Troja, 
that  the  Salic  law  does  not  answer  the  purpose  of  a  code,  being 
silent  on  some  of  the  most  important  regulations  of  civil  society. 
The  former  adds  that  we  often  read  of  matters  decided  "  se- 
cundum legem  Salicam,"  concerning  which  we  can  find  nothing 
in  that  law.  He  presumes,  therefore,  that  it  is  only  a  part  of 
their  jurisprudence.  Troja  ("  Storia  d'  Italia  nel  medio  evo," 
V,  8),  quoting  Buat  for  the  same  opinion,  thinks  it  probable  that 
the  Franks  made  use  of  the  Roman  law  where  their  own  was 
defective.  It  may  perhaps  be  not  less  probable  than  either 
hypothesis  that  the  judges  gradually  introduced  principles  of 
decision  which,  as  in  our  common  law,  acquired  the  force  of 
legislative  enactment.  The  rules  of  the  Salic  code  principally 
relate  to  the  punishment  or  compensation  of  crimes;  and  the 
same  will  be  found  in  our  earliest  Anglo-Saxon  laws.  The  ob- 
ject of  such  written  laws,  with  a  free  and  barbarous  people,  was 
not  to  record  their  usages,  or  to  lay  down  rules  which  natural 
equity  would  suggest  as  the  occasion  might  arise,  but  to  pre- 
vent the  arbitrary  infliction  of  penalties.  Chapter  Ixii,  "  On  Suc- 
cessions," may  have  been  inserted  for  the  sake  of  the  novel  pro- 
vision about  Salic  lands,  which  could  not  have  formed  a  part  of 
old  Teutonic  customs. 

IV,  pages  84,  85. — The  position  of  the  former  inhabitants, 
after  the  conquest  of  Gaul  by  the  Burgundiatvs,lVvtN\s\^o>3cv&>^TA 
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the  Franks,  both  relatively  to  the  new  monarchies  and  to  the 
barbarian  settlers  themselves,  is  a  question  of  high  importance. 
It  has,  of  course,  engaged  the  philosophical  school  of  the  present 
day,  and  has  led  to  much  diversity  of  hypotheses.  The  extreme 
poles  are  occupied,  one  by  M.  Raynouard  in  his  "  Hist,  du  Droit 
Municipal,"  and  by  a  somewhat  earlier  writer.  Sir  Francis  Pal- 
gjave,  who,  following  the  steps  of  Dubos,  bring  the  two  nations, 
conquerors  and  conquered,  almost  to  an  equality,  as  the  common 
subjects  of  a  sovereign  who  had  assumed  the  prerogatives  of  a 
Roman  emperor;  and,  on  the  opposite  side,  by  Signor  Troja,* 
and  by  M.  Thierry,  who  finds  no  closer  analogy  for  their  relative 
conditions  than  that  of  the  Greeks  and  Turks  in  the  days  that 
have  lately  gone  by.  "  It  is  no  more  a  proof,"  he  contends, 
"  that  the  Roman  natives  were  treated  as  free,  because  a  few 
might  gain  the  favour  of  a  despotic  court,  than  that  the  Chris- 
tian and  Jew  stand  on  an  even  footing  with  the  Mussulman, 
because  an  Eastern  Sultan  may  find  his  advantage  in  employ- 
ing some  of  either  religion."  ("  Lettres  sur  THist.  de  France," 
lett.  vii.)  This  is  not  quite  consistent  with  his  language  in  a 
later  work :  "  Sous  le  regne  de  la  premiere  race  se  montrent 
deux  conditions  de  liberte:  la  liberte  par  excellence,  qui  est  la 
condition  du  Franc;  et  la  liberte  du  second  ordre,  le  droit  de 
cite  romaine."  ("  Recits  des  Temps  Merovingiens,"  i,  242. 
Bruxelles,  1840.) 

It  is,  however,  as  it  seems  to  me,  and  as  the  French  writers 
have  generally  held,  impossible  to  maintain  either  of  these  theo- 
ries. The  Roman  "  conviva  regis  "  (by  which  we  may  perhaps 
better  understand  one  who  had  been  actually  admitted  to  the 
royal  table,  thus  bearing  an  analogy  to  the  Frank  Antrustion, 
than  what  I  have  said  in  the  text,  one  of  a  rank  not  unworthy 
of  such  an  honour)  ^  was  estimated  in  his  wereg^ld  at  half  the 
price  of  the  barbarian  Antrustion,  the  highest  known  class  at  the 
Merovingian  court,  and  above  the  common  allodial  proprietor. 
But  between  two  such  landholders  the  same  proportion  sub- 
sisted ;  the  Frank  was  valued  twice  as  high  as  the  Roman ;  but 
the  Roman  proprietor  was  set  more  than  as  much  above  the 
tributary,  or  semi-servile  husbandman,  whose  nation  is  not  dis- 
tinguished by  the  letter  of  the  Salic  code.  We  have,  therefore,  in 
this  notorious  distinction  subordination  without  servitude;  ex- 
actly what  the  circumstances  of  the  conquest,  and  the  general 


*  La  Storia  di  Francia  sotto  i  rd  della 
pnma  razza  pu6  dirsi  non  consistere  che 
negli  esempj  delle  oppressioni  de' 
Franchi  sopra  i  cittadini  Romani.  e  della 
generosa  protezione  dc*  vescovi  o  Romani 
o   Franchi.     ("Storia  d*   Italia."   vol.   i, 

Eart  V,  p.  4ai.)    This  is  not  borne  out  by 
istory.     We  find  no  oppression  of   Ro- 
msas  by  FnnkB,  though  much  by  Frank 


kinps.  The  conquerors  may  have  been 
nationally  insolent;  but  this  is  not  re* 
corded. 

'  I  do  not  ^ve  this  as  very  highly 
probable:  conviva  regis  seems  an  odo 
phrase;  but  it  may  have  included  all  the 
senatorial  families,  who  evidently  made  t 
noble  class  among  the  Romans. 
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relation  of  the  barbarians  to  the  empire,  would  lead  us  to  antici- 
pate, and  what  our  historical  records  unequivocally  confirm. 
The  oppression  of  the  people,  which  Thierry  infers  from  the  his- 
tory of  Gregory  of  Tours,  under  Gontran  and  Chilperic,  was  on 
the  part  of  violent  and  arbitrary  princes,  not  of  the  Frank  na- 
tion ;  nor  did  the  latter  by  any  means  escape  it.  It  is  true  that 
the  civil  wars  of  the  early  Merovingian  kings  were  most  dis- 
astrous, especially  in  Aquitaine,  and  of  course  the  native  inhabit- 
ants suffered  most;  yet  this  is  very  distinguishable  from  a  per- 
manent condition  of  servitude. 

"  The  Romans,"  Sir  F.  Palgrave  has  said,  "  retained  their 
own  laws.  Their  municipal  administration  was  not  abrogated 
or  subverted;  and  wherever  a  Roman  population  subsisted,  the 
barbarian  king  was  entitled  to  command  them  with  the  preroga- 
tives that  had  belonged  to  the  Roman  emperors."  ("  Rise  and 
Progress  of  the  English  Commonwealth,"  vol.  i,  p.  362.)  In 
this  I  demur  only  to  the  word  entitled,  which  seems  designed 
to  imply  something  more  than  the  right  of  the  sword.  But  this 
is  the  right,  and  I  can  discern  no  real  evidence  of  any  other, 
which  Clovis,  and  Clotaire,  and  Chilperic  exercised;  very  like, 
of  course,  to  the  prerogatives  of  the  Roman  emperors,  since  one 
despotism  must  be  akin  to  another;  and  a  provincial  of  Gaul, 
whose  ancestors  had  for  centuries  obeyed  an  unlimited  monarch, 
could  not  claim  any  better  privileges  by  becoming  the  subject 
of  a  conqueror.  It  is  universally  agreed,  at  least  I  apprehend 
so,  that  the  Roman,  as  a  mere  possessor,  and  independently  of 
any  personal  dignity  with  which  he  might  have  been  honoured, 
did  not  attend  the  national  assemblies  in  the  Field  of  March; 
nor  had  he  any  business  at  the  placitum  or  mallus  of  the  count 
among  the  Rachimburg^i,  or  freeholders,  who  there  determined 
causes  according  to  their  own  jurisprudence,  and  transacted  other 
business  relating  to  their  own  nation.  The  kings  were  always 
styled  merely  "  Reges  Francorum  " :  •  whenever,  in  Gregory  of 
Tours's  history,  the  popular  will  is  expressed,  it  is  by  the  Franks ; 
no  other  nation  separately,  nor  the  Franks  as  blended  with  any 
other  nation,  appear  in  his  pages  to  have  acted  for  themselves. 

It  must  be  almost  unnecessary  to  remind  the  reader  that  the 
word  Roman  is  uniformly  applied,  especially  in  the  barbarian 
laws,  to  the  Gaulish  subjects  of  the  empire,  whose  allegiance  had 
been  transferred,  more  or  less  reluctantly,  but  always  through 
conquest,  to  the  three  barbarian  monarchies,  two  of  which  were 
ultimately  subverted  by  the  Franks.    But  it  is  only  in  two  senses 

*  One  instance  of  an  apparent  excep-  Duchesne/*  i,  655*  '*  Rex   Francorum  et 

tion,  for  leading  me  to  which  I  am  in-  |>opuli   Romani   princeps."     The  authen* 

debted    to   Mr.    Spence   (**  Laws   of   Eu-  ticity  of  this  charter  deserves  to  be  con- 

rope,"  p.  a^)>  has  met  my  eyes.      Dago-  sidered.    But,  supposing  it  to  he  veccavoA^ 

b«t    I    calls   himself,    in    an    instrument  it  does  not  go  %  g;t«ax  '^t«i   Vvwvc^  ^^ 

found    in    '*  Vita    Beati    Martini,    apud  imperial  aty\e» 
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that  this  can  be  reckoned  a  proper  appellation;  one,  inasmuch 
as  privileges  of  Roman  citizenship  had  been  extended  to  the  whole 
of  Gaul  by  the  emperors ;  and  another,  as  applicable,  with  more 
correctness,  to  that  population  of  Roman  or  Italian  descent  which 
had  gradually  settled  in  the  cities.  This,  during  so  many  ages, 
must  have  become  not  inconsiderable;  the  long  continuance  of 
the  same  legions  in  the  province,  the  wealth  and  luxury  of  many 
cities,  the  comparative  security,  up  to  the  close  of  the  fourth 
century,  from  military  revolution  and  civil  war,  the  facility,  per- 
haps, of  purchasing  lands,  would  naturally  create  a  respectable 
class,  to  whose  highly  civilized  manners  the  records  of  the  fourth 
and  fifth  centuries  especially  bear  witness^  The  Latin  language 
became  universal  in  cities;  and  if  in  country  villages  some  re- 
mains of  the  Celtic  might  linger,  they  have  left  very  few  traces 
behind. 

Sismondi  has,  indeed,  gone  much  too  far  when  he  infers,  espe- 
cially from  this  disuse  of  the  old  language,  an  almost  complete 
extinction  of  the  Gaulish  population.  And  for  this  he  accounts 
by  their  reduction  to  servitude,  by  the  exactions  of  their  new 
lords,  and  the  facility  of  purchasing  slaves  in  the  markets  of  the 
empire  (vol.  i,  p.  84).  But  such  a  train  of  events  is  wholly  with- 
out evidence ;  without  at  least  any  evidence  that  has  been  alleged. 
We  do  not  know  that  the  peasantry  were  ever  proprietors  of 
the  soil  which  they  cultivated  before  the  Roman  invasion,  but 
may  much  rather  believe  the  contrary  from  the  language  of 
Caesar,  "  Plebs  paene  servorum  habetur  loco."  We  do  not  know 
that  they  fell  into  a  worse  condition  afterward.  We  do  not 
know  that  they  were  oppressed  in  a  greater  degree  than  other 
subjects  of  Rome,  not  surely  so  as  to  extinguish  the  population. 
We  may  believe  that  slaves  were  occasionally  purchased,  accord- 
ing to  the  usage  of  the  empire,  without  denying  the  existence  of 
coloni,  indigenous  and  personally  free,  of  whom  the  Theodosian 
code  is  so  full.  Nor  is  it  evident  why  even  serfs  may  not  have 
been  of  native  as  easily  as  of  foreign  origin.  All  this  is  pre- 
sumed by  Sismondi,  because  the  Latin  language,  and  not  the 
Celtic,  is  the  basis  of  French.  And  a  similar  hypothesis  must, 
by  parity  of  reasoning,  be  applied  to  the  condition  of  Spain  dur- 
ing the  centuries  of  Roman  dominion.  But  it  is  assumed  the 
more  readily,  through  the  tendency  of  this  eminent  writer  to 
place  in  the  worst  light,  what  seldom  can  be  placed  in  a  very 
favourable  one,  the  social  institutions  and  usages  of  mankind. 
The  change  of  language  is  no  doubt  remarkable.    But  we  may  be 

^•J*™^**5'    *°    ^^^   middle   of   the    fifth  fontibus,  aut  interfusa  fluminibus.  tut  ci^ 

a«..n7*     °*m*^?j^'    .*?n     ***«    .beauties     of  cumdata     messibus     erat,     ut     vere    pos- 

riSSl  -,?»^*-  *    *    ?  *"J*^  pmnis  admodum  scssorcs   et   domini  terrae   iHius  non  tam 

n,St?.    o«»"J**'*-*''*A''*"i«"'.*"^  florulcnta  soli   illius  portionem  quam  paradisi  ima- 

JK«;-     ..!•  **»**»"c*a  cultuns,  aut  consita  ffincm  possedisse  videantur.^    (•*  Dc  G* 

pomiB,   aut  amoenata   lucis,    aut   irrigata  bemat.  Dei.."  lib.  vii.  p.  299.  edit  1611.) 
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leceived  by  laying  too  much  stress  on  this  single  circumstance 
in  tracing  the  history  of  nations.  It  is  very  difficult  to  lay  down 
I  rule  as  to  the  tendency  of  one  language  to  gain  ground  upon 
mother.  Some  appear  in  their  nature  to  be  aggressive ;  such  is 
:he  Latin,  and  probably  the  Arabic.  But  why  is  it  that  so  much 
3f  the  Walachian  language,  and  even  its  syntax,®  comes  from 
Latin,  in  consequence  of  a  merely  military  occupation,  while  a 
nore  lasting  possession  of  Britain  (where  flourishing  colonies 
(vere  filled  with  Roman  inhabitants,  and  the  natives  borrowed 
in  some  degree  the  arts  and  manners  of  their  conquerors,  con- 
nected with  them  also  by  religion  in  the  latter  part  of  their  do- 
minion) did  not  hinder  the  preservation  of  the  original  Celtic 
idiom  in  Wales,  with  very  slight  infusion  of  Latin?  Why  is  it 
that  innumerable  Arabic  words,  and  even  some  Arabic  sounds 
3f  letters,  are  found  in  the  Castilian  language,  the  language  of 
I  people  foreign  and  hostile,  while  scarcely  a  trace  is  left  of  the 
^isigothic  tongue,  that  of  their  fathers ;  so  that  for  one  word,  it 
is  said,  of  Teutonic  origin  remaining  in  Spain  there  are  ten  in 
[taly,  and  a  hundred  in  France  ?  •  If  we  were  to  take  Sismondi 
iterally,  the  barbarians  must  have  found  nothing  in  Gaul  but 
I  Roman  or  Romanized  aristocracy,  surrounded  by  slaves;  and 
Jiese  as  much  imported,  or  the  offspring  of  importation,  as  the 
legroes  in  America.  This  is  rather  a  humiliating  origin,  an 
iUud  quod  dicere  nolo,  for  the  French  nation.  For  it  is  the 
French  nation  that  is  descended  from  the  inhabitants  of  Gaul  at 
lie  epoch  of  the  barbarian  conquest. 

We  have,  however,  a  strong  ethnographical  argument  against 
:his  imaginary  depopulation,  in  the  national  characteristics  of 
:he  French.  A  brilliant  and  ingenious  writer  has  well  called 
)ur  attention  to  the  Celtic  element, that  under  all  the  modifications 
vhich  difference  of  race,  political  constitutions,  and  the  stealthy 
progress  of  commerce  and  learning  have  brought  in,  still  dis- 
inguishes  the  Frenchman :  "  La  base  originaire,  celle  qui  a  tout 
•e<;u,  tout  accepte,  c'est  cette  jeune  molle  et  mobile  race  de  Gaels, 
>rillante,  sensuelle,  et  legere,  prompte  a  apprendre,  prompte  a 
ledaigner,  avide  des  choses  nouvelles.  Voila  Telement  primitif, 
'element  perfectible."  (Michelet,  "  Hist,  de  France,"  i,  156.) 
rhis  is  very  good,  and  we  can  not  but  see  the  resemblance  to 
he  Celtic  character.  Michelet  goes  afterward  too  far,  and  en- 
ieavours  to  show  that  a  great  part  of  the  French  language  is 
Celtic ;  failing  wholly  in  his  quotations  from  early  writers,  which 
jither  relate  to  the  period  immediately  subsequent  to  the  Roman 
ronquest  or  to  the  lingua  Romana  rustica  which  ultimately  be- 
ame  French.    It  is  nevertheless  true  that  a  certain  number  of 

•  Vid.   Lauriani  Tentamen  Criticum  in  •  "  Edinburgh  Review,"  ^oL  Tsa&^  "V* 

inguam    Walachicam.     (Vienn.,   1840.)  109. 
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Celtic  words  have  been  retained  in  French,  as  has  been  shown 
even  of  Visigothic  by  M.  Fauriel.  He  has  found  three  thousand 
words  in  Provencal,  which  are  not  Latin.  All  of  these  which 
are  not  Gothic,  Iberian,  Greek,  or  Arabic,  may  be  reckoned 
Celtic ;  and  though  the  former  languages  can  have  left  few  traces 
in  northern  French,  we  may  presume  the  last  to  have  been  re- 
tained in  a  scarcely  less  degree  than  in  the  Provencal  dialect. 
(Ampere,  "  Hist.  Litt.  de  la  France,"  vol.  i,  p.  34.)  Many  French 
monosyllables  are  Celtic.  But  if  we  try  to  read  any  French 
of  the  twelfth  century,  we  shall  feel,  no  doubt,  that  a  vast  major- 
ity of  words  are  derived  from  the  Latin ;  and  it  may  be  added 
that  the  terms  of  rural  occupation,  and  generally  of  animals,  are 
full  as  much  Latin  as  those  more  familiar  in  towns. 

The  cities  of  Gaul  were  occupied  probably  by  a  more  min- 
gled population  than  the  villages.  In  the  cities  dwelt  the  more 
ancient  and  wealthy  families,  called  senators,  and  distinct,  as 
far  as  we  can  see  our  way  in  a  veiy  perplexed  inquiry,  from  the 
ordinary  curiales,  or  decurions.  It  is  true  that  these  also  are 
sometimes  called  senators ;  but  the  word  has  not,  as  Guizot  ob- 
serves ("  Collect,  des  Memoires,"  i,  247),  in  Gregory  and  other 
writers,  a  precise  sense.  Families  were  often  elevated  to  the 
senatorial  rank  by  the  emperors,  which  gave  their  members  the 
title  of  clarissimi;^  and  these  were  probably  meant  by  Gregory, 
in  the  expression  e  primis  Galliarum  senatoribus,  which  naturally 
must  be  rendered,  "  of  the  first  Gaulish  nobility."  The  word  is 
several  times  employed  by  him  in  what  seems  the  same  sense. 
It  is,  however,  also  used,  as  Guizot  and  Raynouard  think,  for 
the  highest  class  of  curiales  who  had  served  municipal  offices. 
But  more  will  be  said  of  this  in  another  note. 

Sismondi  has  remarked  (i,  198)  that  in  the  lives  of  the  saints, 
during  the  Merovingian  period,  most  part  of  whom  were  of 
Roman  descent,  it  is  generally  mentioned  that  they  were  of  good 
family.  The  Church  afforded  the  means  of  preserving  their  re- 
spectability;  and  thus  (without  much  weight  in  the  monarchy, 
and  often  with  diminished  patrimony,  but  in  return  less  oppressed 
by  taxation  than  under  the  imperial  fisc,  deriving  also  a  reflected 
importance  from  the  bishop  when  he  was  a  Roman,  and  shel- 
tered by  his  protection)  this  class  of  the  native  inhabitants  held 
not  only  a  free  but  an  honourable  position.  Yet  this  was  still 
secondary.  In  a  free  commonwealth  the  exclusion  from  political 
rights,  by  a  broad  line  of  legal  separation,  brings  with  it  an  in- 
delible sense  of  inferiority.  But  this  inferiority  is  not  allowed 
by  all  our  inquirers. 

"  The  nations  who  were  unequal  before  the  law  soon  became 
®^"a'  before  the  sovereign,  if  not  in  theory  yet  in  practice ;  and 
the  children  of  the  companions  of  Qovis  were  subjected,  with 
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;w  and  not  very  material  exceptions,  to  the  same  positive  domin- 
on  as  the  descendants  of  the  proconsul  or  the  senator.  It  is  not 
[ifiicult  to  form  plausible  conjectures  concerning  the  causes  of 
his  equalization;  nor  are  the  means  by  which  it  was  effected 
ntirely  concealed.  Considered  in  relation  to  the  Romans,  the 
"ranks,  for  we  will  continue  to  instance  them,  constituted  a  dis- 
inct  state,  but,  compared  to  the  Romans,  a  very  small  one ;  and 
he  individuals  composing  it,  dispersed  over  Gaul,  were  almost 
ost  among  the  tributaries.  Experience  has  shown  that  when- 
:ver  a  lesser  or  poorer  dominion  is  conjoined,  in  the  person  of 
he  same  sovereign,  to  a  greater  or  more  opulent  one,  the  mi- 
luter  mass  is  always  in  the  end  subjugated  by  the  larger."  ("  Rise 
ind  Progress  of  the  English  Commonwealth,"  vol.  i,  p.  363.) 

Such  is,  in  a  few  words,  the  view  taken  of  the  Merovingian 
listory  by  a  very  learned  writer,  Sir  F.  Palgrave.  And,  doubt- 
ess,  the  concluding  observation  is  just,  in  the  terms  wherein 
le  expresses  it.  But  there  seems  a  fallacy  in  applying  the  word 
'poorer"  to  the  Franks  or  any  barbarian  conquerors  of  Gaul. 
They  were  poorer  before  their  conquest ;  they  were  richer  after- 
vard.  At  the  battle  of  Hastings  the  balance  of  wealth  was,  I  doubt 
lot,  on  the  side  of  Harold  more  than  of  William ;  but  twenty  years 
ifterward  "  Doomsday  Book  "  tells  us  a  very  different  story.  If 
m  allotment  was  made  among  the  Franks,  or  if  they  served 
hemselves  to  land  without  any  allotment,  on  either  hypothesis 
hey  became  the  great  proprietors  of  northern  France;  and  on 
vhom  else  did  the  beneficiary  donations,  the  rewards  of  faithful 
\ntrustions,  generally  devolve?  It  is  perfectly  consistent  with 
he  national  superiority  of  the  Franks  in  the  sixth  and  seventh 
renturies  that  in  the  last  age  of  the  Carlovingian  line,  when  the 
listinction  of  laws  had  been  abolished  or  disused,  the  more  nu- 
nerous  people  should  in  many  provinces  have  (not,  as  Sir  Francis 
Palgrave  calls  it,  subjugated  but)  absorbed  the  other.  We  find 
:his  to  have  been  the  case  at  the  close  of  the  Anglo-Norman 
)eriod  at  home. 

One  essential  difference  is  generally  supposed  to  have  sepa- 
-ated  the  Frank  from  the  Roman.  The  latter  was  subject  to 
>ersonal  and  territorial  taxation.  Such  had  been  his  condition 
ander  the  empire;  and  whether  the  burden  might  or  not  be 
jqual  in  degree  (probably  it  was  not  such),  it  is  not  at  all  reason- 
ible  to  believe  without  proof  that  he  was  ever  exempted  from 
t.  It  is,  however,  true  that  some  French  writers  have  assumed 
ill  territorial  impositions  on  free  landholders  to  have  ceased  after 
:he  conquest.    ("  Recits  des  Temps  Meroving.,"  i,  268.)  "    This 

»•  M.     Lchuerou     imputes     the     same  taxation  in  the  earlier  Merovingian   pe- 

iieory   to   Montesauieu.     But  his  words  riod;   though  afterward,  as  he  supposes, 

r  Espr.  des  Loix."  xxx.  13)  do  not  assert  this  obligation  was  replaced  by  that  of 

hat  the  Romans  might  not  be  subject  to  milituy  sendee. 
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controversy  I  do  not  absolutely  undertake  to  determine ;  but  the 
proof  evidently  lies  on  those  who  assert  the  Roman  to  have  been 
more  favoured  than  he  was  under  the  empire,  when  all  were 
liable  to  the  land-tax,  though  only  those  destitute  of  freehold 
possessions  paid  the  capitation  or  census.  'We  can  not  infer 
such  a  distinction  on  the  ground  of  tenure  from  a  passage  of 
Gregory  (lib.  ix,  c.  30):  Childcbertus  vero  rex  descriptores  in 
Pictavos,  invitante  Marovio  episcopo,  jussit,  abire;  id  est,  Flo- 
rentianum  majorem  domus  regise,  et  Romulfum  palatii  sui  comi- 
tem,  ut  scilicet  populus  censum  quem  tempore  patris  functi 
fuerant,  facta  ratione  innovaturae,  reddere  deberet.  Multi  enim 
ex  his  defuncti  fuerant,  et  ob  hoc  viduis  orphanisque  ac  debilibus 
tributi  pondus  inciderat.  Quod  hi  discutientes  per  ordinem,  re- 
laxantes  pauperes  ac  infirmos,  illos  quos  justitiae  conditio  tribu- 
tarios  dabat,  censu  publico  subsiderunt."  These  collectors  were 
repelled  by  the  citizens  of  Tours,  who  proved  that  Clotaire  I 
had  released  their  city  from  any  public  tribute,  out  of  respect 
for  St.  Martin.  And  the  reigning  king  acquiesced  in  this  im- 
munity. It  may  also  be  inferred  from  another  passage  (lib.  x, 
c.  7)  that  even  ecclesiastical  property  was  not  exempt  from  taxa- 
tion, unless  by  special  privilege,  which  indeed  seems  to  be  implied 
in  the  many  charters  conceding  this  immunity,  and  in  the  forms 
of  Marculfus." 

It  seems,  however,  clear  that  the  Frank  landholder,  the 
Francus  ingenuus,  bom  to  his  share,  according  to  old  notions, 
of  national  sovereignty,  gave  indeed  his  voluntary  donation  an- 
nually to  the  king,  but  reckoned  himself  entirely  free  from  com- 
pulsory tribute.  We  read  of  no  tax  imposed  by  the  assemblies 
of  the  Field  of  March ;  and  if  the  kings  had  possessed  the  pre- 
rogative of  levying  money  at  will,  the  monarchy  must  have  be- 
come wholly  absolute  without  opposition.  The  barbarian  was 
distinguished  by  his  abhorrence  of  tribute.  Tyranny  might  strip 
one  man  of  his  possessions,  banish  another  from  his  country, 
destroy  the  life  of  a  third ;  the  rest  would  at  the  utmost  murmur 
in.  silence;  but  a  general  imposition  on  them  as  a  people  was 
a  yoke  under  which  they  would  not  pass  without  resistance.  I 
shall  mention  a  few  instances  in  a  future  note.     The  Roman, 

tribute.  Of  this  M.  Lehuerou  makes  no 
doubt;  nor,  perhaps,  has  any  one  doubted 
it,  except  Dubos.  But,  under  the  sons 
and  grandsons  of  Clovis,  endeavours  were 
made,  to  which  I  have  drawn  attentioo  ta 
a  subsequent  note,  by  those  despotic 
princes,  eager  to  assume  the  imperial  iff^ 
rogatives  over  all  their  subjects,  to  w* 
them  of  their  national  immunity:  and  t 
struggle  of  the  German  aristocracj  en- 
sued, which  annihilated  the  personal  to* 
thonty  of  the  sovereign.  ("Hist  def 
Inst  M6fiOving..*'  i,  425,  et  pott) 


**  This  note  was  written  before  I  had 
looked  at  a  work  published  in  1843  by 
M.  Lehuerou.  "  Histoire  des  Institutions 
Merovineiennes."  in  which,  with  much 
impartiality  ana  erudition,  he  draws  a 
'"?«  between  the  theories  of  Dubos  and 
Montesquieu;  and,  upon  this  particular 
subject  of  taxation,  clearly  proves,  in  my 
opinion,  that  the  land  tax  imposed  under 
the  empire  continued  to  be  levied  on  the 
Koman  subiects  of  Qovis  and  the  next 
two  generations.  (Vol.  i,  p.  271,  et  post) 
«j;l.f-^"*''  »"ch  as  were  ingenui,  were 
ongmally  exempt  from  this  and  all  other 
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m  the  other  hand,  complained  doubtless  of  new  or  unreasonable 
axation;  but  he  could  not  avoid  acknowledging  a  principle  of 
l^ovemment  to  which  his  forefathers  had  for  so  many  ages  sub- 
nitted.  The  house  of  Clovis  stood  to  him  in  place  of  the  Caesars ; 
his  part  of  the  theory  of  Dubos  can  not  be  disputed.  But  when 
hat  writer  extends  the  same  to  the  Franks,  as  a  constitutional 
>osition,  and  not  merely  referring  to  acts  protested  against  as 
llegal,  the  voice  of  history  refutes  him. 

Dubos  has  asserted,  and  is  followed  by  many,  that  the  army 
)f  Qovis  was  composed  of  but  a  few  thousand  Salian  Franks. 
\nd  for  this  the  testimony  of  Gregory  has  been  adduced,  who 
nforms  us  only  that  three  thousand  of  the  army  of  Qovis  (a  later 
vritcr  says  six  thousand)  were  baptized  with  him.  ("  Greg.  Tur.," 
ib.  ii,  c.  33.)  But  Clovis  was  not  the  sole  chieftain  of  his  tribe. 
[t  has  been  seen  that  he  enlarged  his  command  toward  the  close 
)f  his  life  by  violent  measures  with  respect  to  other  kings  as 
ndependent  apparently  as  himself,  and  some  of  whom  belonged 
:o  his  family.  Thus  the  Ripuarian  Franks,  who  occupied  the 
eft  bank  of  the  Rhine,  came  under  his  sway.  And  besides  this, 
:he  argument  from  the  number  of  soldiers  baptized  with  Clovis 
issumes  that  the  whole  army  embraced  Christianity  with  their 
dng.  It  is  true  that  Gregory  seems  to  imply  this.  But,  even 
n  the  seventh  century,  the  Franks  on  the  Meuse  and  Scheldt 
vere  still  chiefly  pagan,  as  the  "  Lives  of  the  Saints  "  are  said  by 
Thierry  to  prove.  We  have  only,  it  is  to  be  remembered,  a 
leclamatory  and  superficial  history  for  this  period,  derived,  as 
[  believe,  frpm  the  panegyrical  life  of  St.  Remy,  and  bearing 
races  of  legendary  incorrectness  and  exaggeration.  We  may, 
lowever,  appeal  to  other  criteria. 

It  can  not  be  too  frequently  inculcated  on  the  reader  who 
lesires  to  form  a  general  but  tolerably  exact  notion  of  the  state 
rf  France  under  the  first  line  of  kings,  that  he  is  not  hastily 
:o  draw  inferences  from  one  of  the  three  divisions,  Austrasia, 
Meustria,  and  Aquitaine,  to  which,  for  a  part  of  the  period,  we 
nust  add  Burgundy,  to  the  rest.  The  difference  of  language, 
hough  not  always  decisive,  furnishes  a  presumption  of  different 
)rigin.  We  may  therefore  estimate,  with  some  probability,  the 
)roportion  of  Franks  settled  in  the  monarchy  on  the  left  bank 
)f  the  Rhine,  by  the  extent  of  country  wherein  the  Teutonic 
anguage  is  spoken,  unless  we  have  reason  to  suspect  that  any 
:hange  in  the  boundaries  of  that  and  the  French  has  since  taken 
)lace.  The  Latin  was  certainly  an  encroaching  language,  and 
ts  daughter  has  in  some  measure  partaken  of  the  same  character. 
Vlany  causes  are  easy  to  assign  why  either  might  have  gained 
H'ound  on  two  dialects,  the  German  and  Flemish,  contiguous 
0  it  on  the  eastern  frontier,  while  we  can  VvaxdX^  ^«t€vs^  ^xw^t. 
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for  an  opposite  result.  We  find,  nevertheless,  that  both  have  very 
nearly  kept  their  ancient  limits.  It  has  been  proved  by  M.  Raoux, 
in  the  "  Memoirs  of  the  Academy  of  Brussels  "  (vol.  iv,  p.  411), 
that  few  towns  or  villages  have  changed  their  language  since  the 
ninth  century.  The  French  or  Walloon  followed  in  that  early 
age  the  irregular  line  which,  running  from  Calais  and  St.  Omer 
to  Lisle  and  Toumay,  stretches  north  of  the  Meuse  as  far  as 
Liege,  and,  bending  thence  to  the  southwestward,  passes  through 
Longwy  to  Metz.  These  towns  speak  French,  and  spoke  it 
under  Charlemagne,  if  we  can  say  that  under  Charlemagne 
French  was  spoken  an3rwhere;  at  least  they  spoke  a  dialect  of 
Latin  origin.  The  exceptions  are  few ;  but  where  they  exist,  it 
is  from  the  progress  of  French  rather  than  the  contrary.  A 
writer  of  the  sixteenth  century  says  of  St.  Omer  that  it  was 
"  Olim  baud  dubie  mere  Flandricum,  deinde  tamen  bilingue, 
nunc  autem  in  totum  fere  Gallicum."  There  has  also  been  a  slight 
movement  toward  French  in  the  last  fifty  years. 

The  most  remarkable  evidence  for  the  duration  of  the  limit 
is  the  act  of  partition  between  Lothaire  of  Lorraine  and  Charles 
the  Bald,  in  870,  whence  it  appears  that  the  names  of  places  where 
French  is  now  spoken  were  then  French.  Yet  most  of  these 
had  been  built,  especially  the  abbeys,  subsequently  to  the  Frank 
conquest :  "  D'ou  on  peut  conclure  que  meme  dans  le  periode 
franque,  le  lang^ge  vulgaire  du  grand  nombre  des  habitans  du 
pays,  qui  sont  presentement  Wallons,  n'etait  pas  teutonique ;  car 
on  en  verrait  des  traces  dans  les  actes  historiques  et  geographiques 
de  ce  temps-la  "  (p.  434).  Nothing,  says  M.  Michelet,  can  be 
more  French  than  the  Walloon  country.  ("  Hist,  de  France/' 
viii,  287.)  He  expatiates  almost  with  enthusiasm  on  the  praise 
of  this  people,  who  seem  to  have  retained  a  large  share  of  his 
favourite  Celtic  element.  It  appears  that  the  result  of  an  investi- 
gation into  the  languages  on  the  Alsatian  frontier  would  be 
much  the  same.  Here>  therefore,  we  have  a  very  reasonable 
presumption  that  the  forefathers  of  the  Flemish  Belgians,  as  weD 
as  of  the  people  of  Alsace,  were  barbarians :  some  of  the  former 
may  be  sprung  from  Saxon  colonies  planted  in  Brabant  by 
Charlemagne,  but  we  may  derive  the  majority  from  Salian  and 
Ripuarian  Franks.  These  were  the  strength  of  Austrasia,  and 
among  these  the  great  restorer,  or  rather  founder,  of  the  empire 
fixed  his  capital  at  Aix-la-Chapelle. 

In  Aquitaine,  on  the  other  hand,  everything  appears  Roman, 
m  contradistinction  to  Frank,  except  the  reigning  family.  The 
chief  difficulty,  therefore,  concerns  Neustria ;  that  is,  from  the 
J^heldt,  or.  perhaps,  the  Somme,  to  the  Loire ;  and  to  this  im- 
pprtant  kingdom  the  advocates  of  the  two  nations,  Roman  and 
i^rank.  lay  claim.    M.  Thierry  has  paid  much  attention  to  the 
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subject,  and  come  to  the  conclusion  that,  in  the  seventh  century, 
the  number  of  Frank  landholders,  from  the  Rhine  to  the  Loire, 
much  exceeded  that  of  the  Roman.  And  this  excess  he  takes 
to  have  been  increased  through  the  seizure  of  Church  lands  in 
the  next  age  by  Charles  Martel,  who  bestowed  them  on  his  Ger- 
man troops  enlisted  beyond  the  Rhine.  The  method  which 
Thierry  has  pursued,  in  order  to  ascertain  this,  is  ingenious  and 
presumptively  right.  He  remarked  that  the  names  of  places  will 
often  indicate  whether  the  inhabitants,  or  more  often  the  chief 
proprietor,  were  of  Roman  or  Teutonic  origin.  Thus  Francon- 
ville  and  Romainville,  near  Paris,  are  distinguished,  in  charters 
of  the  ninth  century,  as  Francorum  villa  and  Romanorum  villa. 
This  is  an  instance  where  the  population  seems  to  have  been  of 
different  race.  But  commonly  the  owner's  Christian  name  is 
followed  by  a  familiar  termination.  In  that  same  neighbourhood 
proper  names  of  German  origin,  with  the  terminations  ville, 
court,  mont,  val,  and  the  like,  are  very  frequent.  And  this  he 
finds  to  be.  generally  the  case  north  of  the  Loire,  compared  with 
the  left  bank  of  that  river.  It  is,  of  course,  to  be  understood 
that  this  proportion  of  superior  landholders  did  not  extend  to 
the  general  population.  For  that,  in  all  Neustrian  France,  was 
evidently  composed  of  those  who  spoke  the  rustic  Roman  tongue 
— the  corrupt  language  which,  in  the  tenth  or  eleventh  century, 
became  worthy  of  the  name  of  French ;  and  this  was  the  case, 
as  we  have  just  seen,  in  part  of  Austrasia,  as  Champagne  and 
Lorraine. 

We  may,  therefore,  conclude  that  the  Franks,  even  in  the 
reign  of  Qovis,  were  rather  a  numerous  people,  including,  of 
course,  the  Ripuarian  as  well  as  the  Salian  tribe.  They  certainly 
appear  in  great  strength  soon  afterward.  If  we  believe  Pro- 
copius,  the  army  which  Theodebert,  king  only  of  Austrasia,  led 
into  Italy  in  539,  amounted  to  one  hundred  thousand.  And, 
admitting  the  probability  of  great  exaggeration,  we  could  not 
easily  reconcile  this  with  a  very  low  estimate  of  Frank  numbers. 
But,  to  say  the  truth,  I  do  not  rely  much  on  this  statement.  It 
is,  at  all  events,  to  be  remembered  that  the  dominions  of  Theode- 
bert, on  each  side  of  the  Rhine,  would  furnish  barbarian  soldiers 
more  easily  than  those  of  the  Western  kingdoms.  Some  may 
conjecture  that  the  army  was  partly  composed  of  Romans ;  yet 
it  is  doubtful  whether  they  served  among  the  Franks  at  so  early 
a  period,  though  we  find  them  some  years  afterward  under  Chil- 
peric,  a  Neustrian  sovereign.  The  armies  of  Aquitaine,  it  is  said, 
were  almost  wholly  composed  of  Romans  or  Goths ;  it  could  not 
have  been  otherwise. 

The  history  of  Gregory,  which  terminates  in  598,  affords 
numerous  instances  of  Romans  in  the  highest  offices,  not  merely 
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of  trust,  but  of  power.  Such  were  Celsus,  Amatus,  Mummolus, 
and  afterward  Protadius  in  Burgundy,  and  Desiderius  in  Aqui- 
taine.  But  in  these  two  parts  of  the  monarchy  we  might  antici- 
pate a  greater  influence  of  the  native  population.  In  Neustria 
and  Austrasia,  a  Roman  count,  or  mayor  of  the  palace,  might 
have  been  unfavourably  beheld.  Yet  in  the  latter  kingdom,  all 
Frank  as  it  was  in  its  general  character,  we  find,  even  before 
the  middle  of  the  sixth  century.  Lupus,  Duke  of  Champagne,  a 
man  of  considerable  weight,  and  a  Roman  by  birth ;  and  it  was 
the  policy  afterward  of  Brunehaut  to  employ  Romans.  But  this 
not  only  excited  the  hostility  of  the  Austrasian  Franks,  but  of 
the  Burgundians  themselves ;  nor  did  anything  more  tend  to  the 
ruin  of  that  ambitious  woman.  Despotism,  through  its  most 
ready  instruments,  was  her  aim;  and,  when  she  signally  failed 
in  the  attempt,  the  star  of  Germany  prevailed.  From  that  time 
Austrasia  at  least,  if  not  Neustria,  became  a  Frank  aristocracy. 
We  hear  little  more  of  Romans,  ecclesiastics  excepted,  in  con- 
siderable power. 

If,  indeed,  we  could  agree  with  Montesquieu  and  Mably  that 
a  Roman  subject  might  change  his  law  and  live  by  the  Salic  code 
at  his  discretion,  his  equality  with  the  Franks  would  have  been 
virtually  recognised,  since  every  one  might  place  himself  in  the 
condition  of  the  more  favoured  nation.  And  hence  Mably  ac- 
counts for  the  prevalence  of  the  Frank  jurisprudence  in  the  north 
of  France,  since  it  was  more  advantageous  to  adopt  it  as  a  per- 
sonal law.  The  Roman  might  become  an  allodial  landholder, 
a  member  of  the  sovereign  legislature  in  the  Field  of  March. 
His  weregild  would  be  raised,  and  with  that  his  relative  situation 
in  the  Commonwealth;  his  lands  would  be  exempt  from  taxa- 
tion. But  this  theory  has  been  latterly  rejected.  We  can  not, 
indeed,  conceive  one  less  consonant  to  the  principles  of  the 
barbarian  kingdoms  or  the  general  language  of  the  laws.  Mon- 
tesquieu was  deceived  by  a  passage  in  an  early  capitulary,  of 
which  the  best  manuscripts  furnish  a  different  reading.  Mably 
was  pleased  with  an  h3rpothesis  which  rendered  the  basis  of  the 
state  more  democratical.  But  the  first  who  propagated  this  error, 
and  on  more  plausible  grounds  than  Montesquieu,  though  he 
("  Esprit  des  Loix,"  liv.  xxviii,  c.  4)  seems  to  claim  it  as  a  dis- 
covery of  his  own,  were  Du  Cange  and  Muratori.  They  were 
misled  by  an  edict  of  the  Emperor  Lothaire  I  in  824 :  "  Volumus 
ut  cunctus  populus  Romanus  interrogetur  quali  lege  vult  vivere, 
ut  tali,  quali  professi  fuerint  vivere  velle,  vivant."  But  Savigny 
has  proved  that  this  was  a  peculiar  exception  of  favour  granted 
at  that  time  to  the  Romans,  or  rather  separately  to  each  person; 
and  that  not  as  a  privilege  of  the  ancient  population,  but  for  the 
sake  of  the  barbarians  who  had  settled  at  Rome.     Raynouard 
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IS  one  of  those  who  have  been  deceived  by  the  moire  obvious 
meaning  of  this  law,  and  adopt  the  notion  of  Mably  on  its  au- 
thority. Were  it  even  to  bear  such  an  interpretation,  we  could 
not  draw  a  general  inference  from  it.  In  the  case  of  married 
women,  or  of  the  clergy,  the  liberty  of  changing  the  law  of  birth 
was  really  permitted.  (See  Savigny,  i,  134,  et  post,  English 
translation.) 

It  should,  however,  be  mentioned  that  a  late  very  learned 
writer,  Troja,  admits  the  hypothesis  of  a  change  of  law  in  France, 
not  as  a  right  in  every  Roman's  power,  but  as  a  special  privilege 
sometimes  conceded  by  the  king.  And  we  may  think  this  con- 
jecture not  unworthy  of  regard,  since  it  serves  to  account  for 
what  is  rather  anomalous — ^the  admission  of  mere  Romans,  at  an 
early  period,  to  the  great  offices  of  the  monarchy,  and  especially 
to  that  of  count,  which  involved  the  rank  of  presiding  in  the 
Frank  mallus.  It  is  said  that  Romans  sometimes  assumed  Ger- 
man names,  though  the  contrary  never  happened;  and  this  of 
itself  seems  to  indicate  a  change,  as  far  as  was  possible,  of  na- 
tional connection.  But  it  is  of  little  service  to  the  hypothesis 
of  Montesquieu  and  Mably.  Of  the  edict  of  Lothaire,  Troja 
thinks  like  Savigny;  but  he  adopts  the  reading  of  the  capitu- 
lary, as  quoted  by  Montesquieu,  "  Francum,  aut  barbarum,  aut 
hominem  qui  lege  Salica  vivit,"  where  the  best  manuscripts  omit 
the  second  aut. 

V,  page  86. — This  subject  has  been  fully  treated  in  the  cele- 
brated work  by  Savigny,  "  History  of  Roman  Law  in  the  Middle 
Ages."  The  diligence  and  fidelity  of  this  eminent  writer  have 
been  acknowledged  on  all  sides ;  nor  has  any  one  been  so  copious 
in  collecting  materials  for  the  history  of  mediaeval  jurisprudence, 
or  so  perspicuous  in  arranging  them.  In  a  few  points  later  in- 
quirers have  not  always  concurred  with  him.  But,  with  the 
highest  respect  for  Savigny,  we  may  say  that  of  the  two  leading 
propositions — namely,  first,  the  continuance  of  the  Theodosian 
code,  copied  into  the  "  Breviarium  Aniani,"  as  the  personal  law 
of  the  Roman  inhabitants,  both  of  France  and  Italy,  for  several 
centuries  after  the  subjugation  of  those  countries  by  the  bar- 
barians ;  and.  secondly,  the  quotation  of  the  "  Pandects  "  and 
other  parts  of  the  law  of  Justinian  by  some  few  writers,  before 
the  pretended  discovery  of  a  manuscript  at  Amalfi — the  former 
has  been  perfectly  well  known,  at  least  ever  since  the  publica- 
tion of  the  glossary  of  Du  Cange  in  the  seventeenth  century, 
and  that  of  Muratori's  "  Dissertations  on  Italian  Antiquities  "  in 
the  next;  nor,  indeed,  could  it  possibly  have  been  overlooked 
by  any  one  who  had  read  the  barbarian  codes,  full  as  they  are 
of  reference  to  those  who  followed  the  laws  ol  "Bjowxr-^  ^\v^^ 
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the  second  is  also  proved,  though  not  so  abundantly,  by  several 
writers  of  the  last  age.  Guizot,  praising  Savigny  for  his  truth- 
fulness, and  for  having  shown  the  permanence  of  Roman  juris- 
prudence in  Europe,  well  asks  how  it  could  ever  have  been 
doubted.    ("  Civil,  en  France,"  legon  ii.) 

A  late  writer,  indeed,  has  maintained  that  the  Romans  did 
not  preserve  their  law  under  the  Lombards,  elaborately  .repelling 
the  proofs  to  the  contrary,  alleged  by  Muratori  and  Savigny. 
(See  Troja,  "  Discorso  della  Condizione  dei  Romani  vinti  dai 
Longobardi,"  subjoined  to  the  fourth  volume  of  his  "  Storia  d* 
Italia.")  He  does  not  admit  that  the  inhabitants  were  treated 
by  the  Lombard  conquerors  as  anything  better  than  tributaries 
or  coloni.  Even  the  bishops  and  clergy  were  judged  according 
to  the  Lombard  law  (vol.  v,  p.  86).  The  personal  law  did  not 
come  in  till  the  conquest  of  Charlemagne,  who  established  it  in 
Italy.  And  though  later,  according  to  this  writer,  in  its  origin, 
the  distinctions  introduced  by  it  subsisted  much  longer  than  they 
did  in  France.  Instances  of  persons  professing  to  live  by  the 
Lombard  law  are  found  very  late  in  the  middle  ages;  the  last 
is  at  Bergamo,  in  1388.  But  Bergamo  was  a  city  in  which  the 
Lombard  population  had  predominated.    (Savigny,  vol.  i,  p.  378.) 

Whatever  may  have  been  the  case  in  Lombardy,  the  existence 
of  personal  law  in  France  is  beyond  question.  It  is  far  more 
difficult  to  fix  a  date  for  its  termination.  These  national  distinc- 
tions were  indelibly  preserved  in  the  south  of  France  by  a  law 
of  Valentinian  III,  copied  into  the  "  Breviarium  Aniani,"  which 
prohibited  the  intermarriage  of  Romans  with  barbarians.  This 
was  abolished  so  far  as  to  legalize  such  unions,  with  the  permis- 
sion of  the  count,  by  a  law  of  the  Visigoths  in  Spain,  between 
653  and  672.  But  such  an  enactment  could  not  have  been  obliga- 
tory in  France.  Whether  the  Franks  ever  took  Roman  wives 
I  can  not  say ;  we  have,  as  far  as  I  am  aware,  no  instance  of  it 
in  their  royal  family.  Proofs  might,  perhaps,  be  found,  with 
respect  to  private  families,  in  the  "  Lives  of  the  Saints,"  or,  if 
none,  presumptions  to  the  contrary.  Troja  ("  Storia  d'  Italia," 
p.  1204)  says  that  St.  Medard  was  the  offspring  of  a  marriage 
between  a  Frank  and  a  Roman  mother,  before  the  conquest  by 
Qovis,  and  that  the  father  lived  in  the  Vermandois.  Savigny 
observes  that  the  prohibition  could  only  have  existed  among 
the  Visigoths,  else  a  woman  could  not  have  changed  her  law 
by  marriage.  This,  however,  seems  rather  applicable  to  Italy 
than  to  the  north  of  France,  where  we  have  no  proof  of  such 
a  regulation.  Raynouard,  whose  constant  endeavour  is  to  ele- 
vate the  Roman  population,  assumes  that  they  would  have  dis- 
dained intermarriage  with  barbarians.  ("  Hist,  du  Droit  Mu- 
nicipal," 1,  288.)     But  the   only   instance   which   he   adduces, 
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trangely  enough,  is  that  of  a  Goth  with  a  Frank;  which,  we 
re  informed,  was  reckoned  to  disparage  the  former.  It  is  very 
kely,  nevertheless,  that  a  Frank  Antrustion  would  not  have 
eld  himself  highly  honoured  by  an  alliance  with  either  a  Goth 
r  a  Roman.  Each  nation  had  its  own  pride ;  the  conqueror  in 
rms  and  dominion,  the  conquered  in  polished  manners  and 
ncient  renown. 

"  At  the  beginning  of  the  ninth  century,"  says  M.  Guizot, 
the  essential  characteristic  is  that  laws  are  personal  and  not 
irritorial.  At  the  beginning  of  the  eleventh  the  reverse  prevails, 
xcept  in  a  very  few  instances  "  (legon  25).  But  can  we  approxi- 
late  no  nearer?  The  territorial  element,  to  use  that  favourite 
rord,  seems  to  show  itself  in  an  expression  of  the  edict  of  Pistes, 
64 :  "In  iis  regionibus  quae  legem  Romanam  sequuntur." 
'*  Capit.  Car.  Calvi.")  This  must  be  taken  to  mean  the  south 
f  France,  where  the  number  of  persons  who  followed  any  other 
iw  may  have  been  inconsiderable,  relatively  to  the  rest,  so  that 
lie  name  of  the  district  is  used  collectively  for  the  inhabitants. 
Savigny,  i,  162.)  And  this  became  the  pays  du  droit  ecrit, 
►ounded,  at  least  in  a  loose  sense,  by  the  Loire,  wherein  the 
loman  was  the  common  law  down  to  the  French  Revolution, 
he  laws  of  Justinian,  in  the  progress  of  learning,  having  natu- 
ally  taken  place  of  the  Theodosian.  But  in  the  same  capitulary 
re  read :  "  De  illis  qui  secundum  legem  Romanam  vivunt,  nihil 
liud  nisi  quod  in  iisdem  continetur  legibus,  definimus."  And 
he  king  (Charles  the  Bold)  emphatically  declares  that  neither 
bat  nor  any  other  capitulary  which  he  or  his  predecessors  had 
lade  is  designed  for  those  who  obeyed  the  Roman  law.  The  fact 
lay  be  open  to  some  limitation,  but  we  have  here  an  express 
ecognition  of  the  continuance  of  the  separate  races.  It  seems 
ighly  probable  that  the  interference  of  the  bishops,  still  in  a 
Teat  measure  of  Roman  birth,  and,  even  where  otherwise,  dis- 
osed  to  favour  Roman  policy,  contributed  to  protect  the  an- 
ient inhabitants  from  a  legislature  wherein  they  were  not  repre- 
ented.  And  this  strongly  corroborates  the  probability  that  the 
Romans  had  never  partaken  of  the  legislative  power  in  the  na- 
onal  assemblies. 

In  the  middle  of  the  tenth  century,  however,  according  to 
iismondi,  the  distinction  of  races  was  lost;  none  were  Goths, 
r  Romans,  or  even  Franks,  but  Aquitanians,  Burgundians, 
lemings.  French  had  become  the  language  of  the  nation  (iii, 
00).  French  must  here  be  understood  to  include  Provencal, 
tid  to  be  used  in  opposition  to  German.  In  this  sense  the  asser- 
on  seems  to  be  nearly  true;  and  it  may  naturally  have  been 
le  consequence  that  all  difference  of  personal  laws  had  come 
)  an  ep  J.    The  feudal  customs,  the  local  us^iges  o\  co>x«DSvfc.^  "asA 
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fiefs,  took  as  much  the  lead  in  northern  France  as  the  Roman 
code  still  preserved  in  the  south.  The  pays  coutumiers  separated 
themselves  by  territorial  distinctions  from  the  pays  du  droit." 
Still  the  instance  quoted  in  my  note,  page  916,  from  Vaissette 
(where,  at  Carcassonne,  so  late  as  918,  we  find  Roman,  Goth, 
and  Frank  judges  enumerated),  is  a  striking  evidence  that,  even 
far  to  the  south,  the  territorial  principle  had  not  yet  wholly  sub- 
verted those  privileges  of  races,  to  which  the  barbarians,  and 
also  the  Romans,  clung  as  honourably  distinctive. 

It  is  only  by  the  force  of  very  natural  prejudices,  acting  on 
both  the  polished  and  the  uncivilized,  that  we  can  account  for 
the  long  continuance  of  this  inconvenient  separation.  If  the 
Franks  scorned  the  complex  and  wordy  jurisprudence  of  Rome, 
it  was  just  as  intolerable  for  a  Roman  to  endure  the  rude  usages 
of  a  German  tribe.  The  traditional  glory  of  Rome,  transferred 
by  the  adoption  of  that  name  to  the  provincials,  consoled  them 
in  their  subjection ;  and  in  the  continuance  of  their  law,  in  the 
knowledge  that  it  was  the  guarantee  of  their  civil  rights  against 
a  litigious  barbarian,  thou^  it  might  afford  them  but  imperfect 
security  against  his  violence,  in  the  connection  which  it  strength- 
ened with  the  Church  (for  churchmen  of  all  nations  followed  it), 
they  found  no  trifling  recommendations  of  this  distinction  from 
the  conquerors.  It  seems  to  be  proved  that,  in  lapse  of  ages, 
each  had  gradually  borrowed  something  from  the  other.  The 
melting  down  of  personal  into  territori^ — ^that  is,  uniform  law, 
as  it  can  not  be  referred  to  any  positive  enactment  or  to  any 
distinct  period — seems  to  have  been  the  result  of  such  a  process. 
The  same  judges,  the  counts  and  missi,  appear  to  have  decided 
the  controversies  of  all  the  subject  nations,  whether  among  them- 
selves or  one  with  another.  Marculfus  tells  us  this  in  positive 
terms :  "  Eos  recto  tramite  secundum  legem  et  consuetudinem 
eorum  regas."  ("  Marculf.  Formulae,"  lib.  i,  c.  8.)  Nor  do  we 
find  any  separate  judges,  except  the  defensores  of  cities,  who 
were  Romans,  but  had  only  a  limited  jurisdiction.    It  was  only 


"A  work  which  I  had  not  seen  when 
this  note  was  written,  "  Hiatoirc  du 
Droit  Francais,"  by  M.  Laferriire  (p.  85). 
treats  at  some  length  the  origin  of  the 
customary  law  of  France.  It  was  not,  in 
any  considerable  degree,  borrowed  from 
the  barbaric  codes,  nor  greatly,  as  ^  he 
thinks,  from  the  Roman  law.  He  points 
out  the  manifold  discrepancies  from  the 
former  of  these.  But  these  codes  appear 
to  have  been  in  force  under  Charlemagne. 
The  feudal  customs,  which  became  the 
sole  law  on  the  right  bank  of  the  Loire, 
he  refers  to  the  ninth  and  two  following 
centuries.  And  I  suppose  there  can  be 
no  doubt  of  this.  The  spirit  of  the 
French  customs,  both  territorial  and  per- 
aoaaH,  wmb  irboUj  feudal;  the  Salic  code 


had  been  compiled  on  a  different  motiTe 
or  leading  principle.  This  is  very  mudi 
what  took  place  m  England*  and  perhaiM 
more  rapidly,  in  the  twelfth  century;  toe 
Norman  law,  with  its  feudal  principle, 
replaced  the  Anglo-Saxon. 

But  a  Belflian  writer,  M.  Raepsaet 
("  Nouveaux  M^moires  de  TAcad^mie  de 
Bruxelles,"  tome  iii),  contends  that  the 
Salic  and  Ripuarian  laws  had  authority  ia 
the  Netherlands,  down  to  the  thirteenth 
century,  for  towns  and  for  aUodial  pro- 
prietors. We  find  lex  Salica  in  aerenl 
instruments:  Otho  of  Frisingen  says, 
*'  Lege  quae  Salica  usi^ue  ad  n«c  tein* 
pora  vocatur,  nobilissimos  Franoomn 
adhuc  uti."  But  this  must  have  bees 
chiefly  as  to  successions. 
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dis  to  civil  rights,  as  ought  to  be  remarked,  that  the  distinction 
of  personal  law  was  maintained.  The  penalties  of  crime  were 
defined  by  a  law  of  the  state.  And  the  same  must,  of  course,  be 
understood  as  to  military  service. 

VI,  pages  87,  94. — ^The  German  dukes  of  the  Alemanni 
and  Bavarians  belonged  to  once  royal  families:  their  hereditary 
rights  may  be  considered  as  those  of  territorial  chiefs.  Ag^in, 
in  Aquitaine  the  Merovingian  king^  had  so  little  authority  that 
the  counts  became  nearly  independent.  But  we  do  not  find 
reason,  as  far  as  I  am  aware,  to  believe  any  regular  succession 
of  a  son  to  his  father,  in  Neustria  or  Austrasia,  under  the  first 
dynasty:  much  less  would  Charlemagne  have  permitted  it  to 
grow  up.  It  could  never  have  become  an  established  usage, 
except  in  a  monarchy  too  weak  to  maintain  any  of  its  preroga- 
tives. Such  a  monarchy  was  that  of  Charles  the  Bald.  I  have 
said  that,  in  the  famous  capitulary  of  Kiersi,  in  877,  the  suc- 
cession of  a  son  to  his  father  appears  to  be  recognised  as  a  known 
usage.  M.  Fauriel,  on  the  other  hand,  denies  that  this  capitulary 
even  confirms  it  at  all.  ("  Hist,  de  la  Gaule  Meridionale,"  iv, 
383.)  We  both,  therefore,  agree  against  the  current  of  French 
writers  who  take  this  for  the  epoch  of  hereditary  succession.  It 
seems  evident  to  me  that  a  usage,  sufficient,  in  common  parlance, 
to  entitle  the  son  to  receive  the  honour  which  his  father  had 
held,  is  implied  in  this  capitulary.  But  the  object  of  the  enact- 
ment was  to  provide  for  the  contingency  of  a  territorial  govern- 
ment becoming  vacant  by  death  during  the  intended  absence  of 
the  Emperor  Charles  in  Italy ;  and  that  in  cases  only  where  the 
son  of  the  deceased  count  should  be  with  the  army,  or  in  his 
minority,  or  where  no  son  survived.  "  It  is  obvious,"  Palgrave 
says,  "  that  the  law  relates  to  the  custody  of  the  county  or  fief 
during  the  interval  between  the  death  of  the  father  and  the  in- 
vestiture of  the  heir."  ("  English  Commonwealth,"  392.)  But 
the  case  of  an  heir,  that  is,  a  son — for  collateral  inheritance  is 
excluded  by  the  terms  of  the  capitulary — ^being  of  full  age  and 
on  the  spot,  is  not  specially  mentioned ;  so  that  we  must  presume 
that  he  would  have  assumed  the  government  of  the  county,  await- 
ing the  sovereign's  confirmation  on  his  return  from  the  Italian 
expedition.  The  capitulary  should  be  understood  as  applicable 
to  temporary  circumstances,  rather  than  as  a  permanent  law. 
But  I  must  think  that  the  lineal  succession  is  taken  for  granted 
in  it." 

^  Si  comes  obierit,  cujus  filius  nobis-  episcopo     ipsum     comititum     pneridemt, 

eiim   sit,   filius  noster  cum  ceteris  fide-  usque  cum  nobis  renuntietur.     Si  autem 

libas  nostris  ordinet  de  his  qui  illi  plus  filium    parvulum    habuerit,    iisdem    cum 

^niliares    et    propinquiores   fuerint,    qui  ministerialibus   ipsius   comitatus   et   epis- 

cam   ministerialibus   ipsius   comiutus   et  copo,  in  cujus  parochia  cooikVi>\\\^  «oxAc- 
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We  find  that  so  long  at  least  as  the  kings  retained  any  power 
their  confirmation  or  consent  was  required  on  every  succession 
to  an  honour — that  is,  a  county  or  other  government — though 
it  was  very  rarely  refused.  Guadet  ("  Notices  sur  Richer,"  p.  62) 
supposes  this  to  have  been  the  case  even  in  the  last  reigns  of  the 
Caroline  family — ^that  is,  in  the  tenth  century — ^but  this  is  doubt- 
ful, at  least  as  to  the  southern  dukes  and  counts.  These  honours 
gradually,  after  the  accession  of  the  house  of  Capet,  assumed  a 
new  character,  and  were  confounded  together  with  benefices 
under  the  general  name  of  fiefs  of  the  crown.  The  counts,  in- 
deed, according  to  Montesquieu  and  to  probability,  held  bene- 
ficiary lands  attached  to  their  office.  ("  Esprit  des  Loix," 
xxvi,  27.) 

The  county,  it  may  here  be  mentioned,  was  a  territorial  di- 
vision, generally  of  the  same  extent  as  the  pagus  of  the  Roman 
Empire.  The  latter  appellation  is  used  in  the  Merovingian 
period,  and  long  afterward.  The  word  county,  comitatus,  is  said 
to  be  rare  before  800;  but  the  royal  officer  was  called  comes 
from  the  beginning.  The  number  of  pagi,  or  counties,  I  have 
not  found.  The  episcopal  dioceses  were  one  hundred  and  eighteen 
in  the  Caroline  period,  and  were  frequently,  but  not  always,  coin- 
cident in  extent  with  the  civil  divisions.  (See  Guerard,  "  Cartu- 
laire  de  Chartres,  Prolegomenes,"  p.  6,  in  "  Documens  Inedits," 
1840.) 

VII,  page  89. — ^A  reconsideration  of  the  Merovingian  his- 
tory has  led  me  to  doubt  whether  I  may  not,  in  my  earlier  edi- 
tions, like  several  others,  have  rather  exaggerated  the  change 
in  the  prerogative  of  the  French  kings  from  Clovis  to  Qotaire 
II.  Though  the  famous  story  of  the  vase  of  Soissons  is  not 
insignificant,  it  now  seems  to  me  that  an  excessive  stress  has 
sometimes  been  laid  upon  it.  In  the  first  place,  there  is  a  gen- 
eral objection  to  founding  a  large  political  theory  on  any  anec- 
dote, which  proving  false,  the  whole  would  crumble  for  want 
of  a  basis.  This,  however,  is  rather  a  general  remark  than  in- 
tended to  throw  doubt  upon  the  story  told  by  Gregory  of  Tours, 
who,  though  he  came  so  long  afterward,  and  though  there  is 
every  appearance  of  rhetorical  exaggeration  and  inexactness  in 
the  details,  is  likely  to  have  learned  the  principal  fact  by  tradi- 
tion or  some  lost  authority.**     But  even  taking  the  circum- 

comitatum  pnevideat,  donee  ad  nostram 
notitiam  perveniat.  Si  vero  filium  non 
nabuerit,  filius  noster  cum  caeteris  fide- 
hbus  nostris  ordinet.  qui  cum  ministe- 
nalibus  ipsius  comitatus  et  episcopo 
ipsum  comitatum  pnevideat,  donee  Jus- 
Bio  nostra  inde  fiat  Et  pro  hoc  nuilus 
irascatur,  si  eundem  comitatum  alteri^ 
gui  nobjj  placuerit,  dederimus,  quam  till 


aui  earn  hactenus  pnevidit.  Similiter  et 
e  vassallis  nostris  faciendum  est 
("  Scriptores  Renim  Gallicarum,"  vii« 
701.) 

^*  Since  this   sentence   was   written  i 
have    found    the    story    of    the    vase  .(» 
Soissons  in  Hincmar*s  "  Life  of  Sl  R^ni, 
which,  as  I   have  observed   in  a  fonntf 
note,  appears  to  be  taken  from  a  doca* 
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stances  exactly  according  to  his  relation,  do  tfaey  go  much  fur- 
ther than  to  inform  us,  what  our  knowledge  of  barbarian  man- 
ners might  lead  any  one  to  presume,  that  the  booty  obtained 
by  a  victory  was  divided  among  the  army?  Qovis  was  not 
refused  the  vase  which  he  requested ;  the  army  gave  their  assent 
in  terms  which  Gregory,  we  may  well  believe,  has  made  too 
submissive ;  he  took  it  without  regard  to  the  insolence  of  a  single 
soldier,  and  revenged  himself  on  the  first  opportunity.  The 
Salian  king  was,  I  believe  from  other  evidence,  a  limited  one ;  he 
was  obliged  to  consult  his  army  in  war,  his  chief  men  in  peace ; 
but  the  vase  of  Soissons  does  not  seem  to  warrant  us  in  deeming 
him  to  have  been  more  limited  than  from  history  and  analogy 
we  should  otherwise  infer.  If,  indeed,  the  language  of  Gregory 
were  to  be  trusted,  the  whole  result  would  tell  more  in  favour 
of  the  royal  authority  than  against  it.  And  thus  Dubos,  who 
has  written  on  the  principle  of  believing  all  that  he  found  in  his- 
tory to  the  very  letter,  has  interpreted  the  story. 

Two  French  writers,  the  latter  of  considerable  reputation, 
Boulainvillters  and  Mably,  have  contributed  to  render  current 
a  notion  that  the  barbarian  kings,  before  the  conquest  of  Gaul, 
enjoyed  scarcely  any  authority  beyond  that  of  leaders  of  the 
army.  And  this  theory  has  lately  been  maintained  by  two  of 
our  countrymen,  whose  researches  have  met  with  great  approba- 
tion. "  It  is  plain,"  says  Mr.  Allen,  "  the  monarchical  theory 
can  not  have  been  derived  from  the  ancient  Germans.  In  the 
most  considerable  of  the  German  tribes  the  form  of  government 
was  republican.  Some  of  them  had  a  chief,  whom  the  Romans 
designated  with  the  appellation  of  king;  but  his  authority  was 
limited,  and  in  the  most  distinguished  of  their  tribes  the  name 
as  well  as  the  office  of  king  was  unknown.^'  The  supreme  au- 
thority of  the  nation  resided  in  the  freemen  of  whom  it  was  com- 
posed. From  them  every  determination  proceeded  which  af- 
fected the  general  interests  of  the  community,  or  decided  the  life 
or  death  of  any  member  of  the  commonwealth.  The  territory 
of  the  state  was  divided  into  districts,  and  in  every  district  there 
was  a  chief  who  presided  in  its  assemblies,  and,  with  the  assist- 
ance of  the  other  freemen,  regulated  its  internal  concerns,  and 
in  matters  of  inferior  importance  administered  justice  to  the  in- 
habitants. 

"  This  form  of  government  subsisted  among  the  Saxons  of  the 
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Continent  so  late  as  the  close  of  the  seventh  century,  and  prob- 
ably continued  in  existence  till  their  final  conquest  by  Charle- 
magne. Long  before  that  period,  however,  the  tribes  that  quitted 
their  native  forests,  and  established  themselves  in  the  empire, 
had  converted  the  temporary  general  of  their  army  into  a  perma- 
nent magistrate,  with  the  tiUe  of  king.  But  that  the  person 
decorated  with  this  appellation  was  invested  with  the  attributes 
essential  to  royalty  in  aftertimes  is  utterly  incredible.  Freemen 
with  arms  in  their  hands,  accustomed  to  participate  in  the  exer- 
cise of  the  sovereign  power,  were  not  likely  without  cause  to 
divest  themselves  of  that  high  prerogative,  and  transfer  it  totally 
and  inalienably  to  their  genend.  Chiefs  who  had  been  recently 
his  equals  might,  in  consideration  of  his  military  talents,  and 
from  regard  to  their  common  interest,  acquiesce  in  his  perma- 
nent superiority  as  commander  of  their  united  forces ;  but  it  can 
not  be  supposed  that  they  would  gratuitously  and  universally 
submit  to  him  as  their  master.  There  are  no  written  accounts, 
it  is  true,  of  the  conditions  stipulated  by  the  German  warriors 
when  they  converted  him  into  a  king.  But  there  is  abundance 
of  facts  recorded  by  historians  which  show  beyond  a  doubt  that, 
though  he  might  occasionally  abuse  his  power  by  acts  of  vio- 
lence and  injustice,  the  authority  he  possessed  by  law  was  far 
from  being  unlimited."  (**  Inquiry  into  the  Rise  and  Growth  of 
Royal  Prerogative,"  p.  ii.) 

It  may  be  observed,  in  the  first  place,  that  Mr.  Allen  appeared 
to  have  combated  a  shadow.  Few,  I  presume,  contend  for  an 
unlimited  authority  of  the  Germanic  kings,  either  before  or  after 
their  conquests  of  France  and  England.  A  despotic  monarchy 
was  utterly  uncongenial  to  the  mediaeval  polity.  Sir  F.  Palgrave 
follows  in  the  same  direction : 

"  When  the  '  three  tribes  of  Germany '  first  invaded  Britain, 
royalty,  in  our  sense  of  the  term,  was  unknown  to  them.  Among 
the  Teutons  in  general  the  word  *  king,'  probably  borrowed  from 
the  Celtic  tongue,  though  now  naturalized  in  all  the  Teutonic 
languages,  was  as  yet  not  introduced  or  invented.  Their  patri- 
archal rulers  were  their  '  aldermen,*  or  seniors.  In  '  old  Saxony ' 
there  was  such  an  alderman  in  every  pagus.  Predominant  or 
pre-eminent  chieftains,  whom  the  Romans  called  '  reges,'  and 
who  were  often  confirmed  in  their  dominions  by  the  Romans 
themselves,  existed  at  an  earlier  period  among  several  of  the 
German  tribes;  but  it  must  not  be  supposed  that  these  leaders 
possessed  any  of  the  exalted  functions  and  complex  attributes 
which,  according  to  our  ideas,  constitute  royal  dignity.  A  king 
must  be  invested  with  permanent  and  paramount  authority.  For 
the  material  points  at  issue  are  not  affected  by  showing  that  one 
powerful  chiefuin  might  receive  the  complimentary  title  of  rex 
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from  a  foreign  power,  or  that  another  chieftain,  with  powers 
approaching  to  royalty,  may  not  have  been  created  occasionally, 
and  during  greater  emergencies.  The  real  question  is,  whether 
the  king  had  become  the  lord  of  the  soil,  or  at  least  the  greatest 
landed  proprietor,  and  the  first  *  estate '  of  the  Commonwealth, 
endued  with  prerogatives  which  no  other  member  of  the  com- 
mtmity  could  claim  or  exercise.  The  disposal  of  the  military 
force,  the  supreme  administration  of  justice,  the  right  of  receiv- 
ing taxes  and  tributes,  and  the  character  of  supreme  legislator 
and  perpetual  president  of  the  councils  of  the  realm,  must  all 
belong  to  the  sovereign,  if  he  is  to  be  king  in  deed  as  well  as  in 
name."  ("  Rise  and  Progress  of  the  English  Commonwealth," 
vol.  i,  p.  553.) 

The  prerogatives  here  assigned  to  royalty  as  part  of  its  defi- 
nition are  of  so  various  a  nature,  and  so  indefinitely  expressed, 
that  it  is  difficult  to  argue  about  them.  Certainly  a  "  king  in 
deed  "  must  receive  taxes,  and  dispose,  though  not  necessarily 
without  consent,  of  the  military  force.  He  must  preside  in  the 
councils  of  the  realm ;  but  he  need  not  be  supreme  legislator, 
if  that  is  meant  to  exclude  the  participation  of  his  subjects ;  much 
less  need  he  be  the  lord  of  the  soil — ^a  very  modern  notion,  and 
merely  technical,  if  indeed  it  could  be  said  to  be  true  in  any  proper 
sense — ^nor  even  the  greatest  landed  proprietor.  "  A  king's  a 
king  for  a'  that,"  and  we  have  never  in  England  known  any 
other. 

But  why  do  these  eminent  writers  depreciate  so  confidently 
the  powers  of  a  Frank  or  Saxon  king?  Even  if  Caesar  and 
Tacitus  are  to  be  implicitly  confided  in  for  their  own  times,  are 
we  to  infer  that  no  consolidation  of  the  German  clans,  if  that 
word  is  a  right  one,  had  been  effected  in  the  four  succeeding 
centuries?  Are  we  even  to  reject  the  numerous  testimonies 
of  Latin  writers  during  those  ages,  who  speak  of  kings,  heredi- 
tary chieftains,  and  leaders  of  the  barbarian  armies  ?  If  there  is 
a  notorious  fact,  both  as  to  the  Salian  Franks  and  the  Saxons  of 
Germany,  it  is  that  each  had  an  acknowledged  royal  family.  Even 
if  they  sometimes  chose  a  king  not  according  to  our  rules  of 
descent,  it  was  invariably  from  one  ancestor.  The  house  of 
Meroveus  was  probably  recognised  before  the  existence  of  that 
obscure  prince ;  and  in  England  Hengist  could  boast  the  blood 
of  Woden,  the  demigod  of  heroic  tradition.  A  government  by 
grafs  or  ealdormen  of  the  gau  might  suit  a  people  whose  forests 
protected  them  from  invasion,  but  was  utterly  incompatible  with 
the  aggressive  warfare  of  the  Franks,  or  of  the  first  conquerors 
of  Kent  and  Wessex.  Grimm,  in  his  excellent  antiquities  of 
"  German  Law,"  has  fully  treated  of  the  old  Teutonic  monarchies, 
not  always  hereditary,  and  never  absolute,  but  easily  capable  of 
62  * 
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receiving  an  enlargement  of  power  in  the  hands  of  brave  and 
ambitious  princes,  such  as  arose  in  the  great  westward  move- 
ment of  Grermany. 

If,  however,  the  authority  of  Qovis  has  been  rated  too  low, 
it  may  also  be  questioned  whether  that  of  the  next  two  g^enera- 
tions,  his  sons  and  grandsons,  has  not  been  exaggerated  in  con- 
trast. It  is  certainly  true  that  Gregory  of  Tours  exhibits  a  pic- 
ture of  savage  tyranny  in  several  of  these  sovereigns.  But  we 
are  to  remember  that  particular  acts  of  arbitrary  power,  and 
especially  the  putting  obnoxious  persons  to  death,  were  so  con- 
genial to  the  whole  manners  of  the  age  that  they  do  not  prove 
the  question  at  issue,  whether  the  government  may  be  called 
virtually  an  absolute  monarchy.  Every  Frank  of  wealth  and 
courage  was  a  despot  within  his  sphere ;  but  his  sphere  of  power 
was  a  bounded  one,  and  so,  too,  might  be  that  of  the  king. 
Probably  when  Gontran  or  Fredegonde  ordered  a  turbulent  chief 
to  be  assassinated,  no  weregild  was  paid  to  his  kindred ;  but  his 
death  would  excite  hardly  any  disapprobation,  except  among 
those  who  thought  it  undeserved. 

Gregory  of  Tours,  it  should  be  kept  in  mind,  was  a  Roman; 
he  does  not  always  distinguish  the  two  nations,  but  a  great  part 
of  the  general  oppression  which  we  find  under  the  grandchildren 
of  Qovis  seems  to  have  fallen  on  the  subject  people.  As  to  these, 
few  are  inclined  to  doubt  that  the  king  was  truly  absolute.  The 
most  remarkable  instances  of  arbitrary  power  exerted  upon  the 
Franks  are  in  the  imposition  of  taxes.  These,  as  has  been  said 
in  another  note,  were  repugnant  to  the  whole  genius  of  bar- 
barian society.  We  find,  however,  that  on  the  death  of  Theode- 
bert,  King  of  Austrasia,  in  547,  the  Franks  murdered  one  Par- 
thenius,  evidently  a  Roman,  and  a  minister  of  the  late  king— 
"  pro  eo  quod  lis  tributa  antedicti  regis  tempore  inflixesset'* 
("  Greg.  Tur.,"  lib.  iii,  c.  36.)  Whether  these  tributes  continued 
afterward  to  be  paid  we  do  not  read.  Chilperic,  the  most  op- 
pressive of  his  line,  at  a  later  period,  in  579,  laid  a  tax  on  free- 
hold lands — "  ut  possessor  de  terra  propria  amphoram  vini  per 
aripennem  redderet."  (Id.,  lib.  v,  c.  29.)  It  is,  indeed,  possible 
that  this  affected  only  the  Romans,  though  the  language  of  the 
historian  is  general — "  descriptiones  novas  et  graves  in  omni 
regno  suo  fieri  jussit."  A  revolt  broke  out  in  consequence  at 
Limoges,  but  the  inhabitants  of  that  city  were  Romans.  Chil- 
peric put  this  down  by  the  help  of  his  faithful  Antrustions— 
"  unde  multum  molestus  rex,  dirigens  de  latere  suo  personas, 
immensis  damnis  populum  afflixit,  suppliciisque  conterruit"  Mr. 
Spence  ("  Laws  of  Modem  Europe,"  p.  269)  is  clearly  of  opin- 
ion, against  Montesquieu,  who  confines  this  tax  to  the  Romans, 
that  it  comprehended  the  Franks  also,  and  was  in  the  nature  of 


NOTES  TO  CHAPTER  II  955 

the  indiction,  or  land-tax,  imposed  on  the  subjects  of  the  Roman 
Empire  by  an  assessment  renewed  every  fifteen  years ;  and  this, 
perhaps,  on  the  whole,  is  the  more  probable  hypothesis  of  the 
two.  Mr.  Spence  says  (p.  267)  that  lands  subject  to  tribute  still 
continued  liable  when  in  the  possession  of  a  Frank.  This  is  pos- 
sible, but  he  refers  to  texts  which  do  not  prove  it. 

The  next  passage  which  I  shall  quote  is  more  unequivocal. 
The  death  of  Chilperic  exposed  his  instruments  of  tyranny,  as 
it  had  Parthenius  in  Austrasia,  to  the  vengeance  of  an  oppressed 
people.  Fredegonde,  though  she  escaped  condign  punishment 
herself,  could  not  screen  these  vile  ministers :  "  Habebat  tunc 
temporis  secum  Audonem  judicem,  qui  ei  tempore  regis  in  multis 
consenserat  malis.  Ipse  enim  cum  Mummolo  prxfecto  multos 
de  Francis,  qui  tempore  Childeberti  regis  senioris  ingenui  fuerant, 
publico  tributo  subegit.  Qui,  post  mortem  regis  Chilperici,  ab 
ipsis  spoilatus  ac  denudatus  est,  ut  nihil  ei,  prxter  quod  super 
se  auferre  potuit,  remaneret.  Domos  enim  ejus  incendio  sub- 
diderunt;  abstulissent  utique  et  ipsam  vitam,  ni  cum  regina  ec- 
clesiam  expetisset"  (lib.  vii,  c.  15).  The  word  ingenui,  in  the 
above  passage,  means  the  superior  class — ^allodial  landholders  or 
beneficiaries,  as  distinguished  from  the  class  named  lidi,  who 
are  also  perhaps  sometimes  called  tributarii,  as  well  as  the  Ro- 
mans, and  from  whom  a  public  census,  as  some  think,  was  due. 
We  may  remark  here  that  the  removing  of  a  number  of  Franks 
from  their  own  place  as  ingenui  to  that  of  tributaries  was  a  par- 
ticular act  of  oppression,  and  does  not  stand  quite  on  the  foot- 
ing of  a  general  law.  The  passage  in  Gregory  is  chiefly  important 
as  it  shows  that  the  ingenui  were  not  legally  subject  to  public 
tribute. 

M.  Guizot  has  adduced  a  constitution  of  Qotaire  II  in  615, 
as  a  proof  that  endeavours  had  been  made  by  the  kings  to  im- 
pose undue  taxes.  This  contains  the  following  article :  "  Ut 
ubicunque  census  novus  impie  additus  est,  et  a  populo  reclama- 
tur,  justa  inquisitione  misericorditer  emendetur"  (c.  8).  But 
does  this  warrant  the  inference  that  any  tax  had  been  imposed 
on  the  free-born  Frank  ?  "  Census  *'  is  generally  understood  to 
be  the  capitation  paid  by  the  tributarii,  and  the  words  imply 
a  local  exaction  rather  than  a  national  imposition  by  the  royal 
authority.  It  is  not  even  manifest  that  this  provision  was  founded 
exclusively  on  any  oppression  of  the  crown ;  several  other  arti- 
cles in  this  celebrated  law  are  extensively  remedial,  and  forbid 
all  undue  spoliation  of  the  weak.  But  if  we  should  incline  to 
Guizot's  interpretation,  it  will  not  prove,  of  course,  the  right  of 
the  kings  to  impose  taxes  on  the  Franks,  since  that  to  which  it 
adverts  is  called  census  novus  impie  additus. 

The  inference  which  I  formerly  drew  Itom  ^<t  \^xw^gi5a.^  ^ 
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the  laws  is  inconclusive.  Bouquet,  in  the  "  Recueil  dcs  His- 
toriens  "  (vol.  iv),  admits  only  seven  laws  during  the  Merovingian 
period,  differing  from  Baluze  as  to  the  particular  sovereigns  by 
whom  several  of  them  were  enacted.  Of  these,  the  first  is  by 
Childebert  I,  King  of  Paris,  in  532,  according  to  him ;  by  Chil- 
debert  II  of  Austrasia,  according  to  Baluze,  which,  as  the  date 
is  Cologne,  and  several  Austrasian  cities  are  mentioned  in  it 
which  never  belonged  to  the  first  Childebert,  I  can  not  but  think 
more  likely.  This  constitution  has  una  cum  nostris  optimatibus, 
and  convenit  una  leudis  nostris.  And  the  expressions  lead  to 
two  inferences :  first,  that  the  assembly  of  the^  Field  of  March 
was,  in  that  age,  annually  held ;  secondly,  that  it  was  customary 
to  send  round  to  the  people  the  determinations  of  the  optimates 
in  this  council :  *'  Cum  nos  omnes  calendas  Martias  de  quas- 
cunque  conditiones  una  cum  optimatibus  nostris  pertractavimus, 
ad  unumquemque  notitiam  volumus  pervenire."  The  g^rammar 
is  wretched,  but  such  is  the  evident  sense. 

The  second  law,  as  it  is  called,  is  an  agreement  between  Chil- 
debert and  Clotaire ;  the  first  of  each  name  according  to  Bouquet, 
the  second  according  to  Baluze.  This  wants  all  enacting  words 
except  "  Decretum  est."  The  third  is  an  ordinance  of  Childe- 
bert for  abolishing  idolatrous  rites  and  keeping  festivals.  It  is 
an  enforcement  of  ecclesiastical  regulations,  not  perhaps  reck- 
oned at  that  time  to  require  legislative  sanction.  The  fourth, 
of  Qotaire  I  or  Qotaire  II,  begins  "  Decretum  est,"  and  has 
no  other  word  of  enactment.  But  this  does  not  exclude  the 
probability  of  consent  by  the  leudes.  Clotaire  I,  in  another  con- 
stitution, speaks  authoritatively.  But  it  will  be  found,  on  read- 
ing it,  that  none  except  his  Roman  subjects  are  concerned.  The 
sixth  is  merely  a  precept  of  Gontran,  directed  to  the  bishops  and 
judges,  enjoining  them  to  maintain  the  observance  of  the  Lord's 
day  and  other  feasts.  The  last  is  the  edict  of  Clotaire  II  in  615, 
already  quoted,  and  here  we  read :  "  Hanc  deliberationem  quam 
cum  pontificibus  vel  tam  magnis  viris  optimatibus,  aut  fiddibus 
nostris  in  synodali  concilio  instituimus." 

After  615  no  law  is  extant  enacted  in  any  of  the  Frank  king- 
doms before  the  reign  of  Pepin.  This,  however,  can  not  of  itsdf 
warrant  the  assertion  that  none  were  enacted  which  do  not  re- 
main. It  is  more  surprising,  perhaps,  that  even  a  few  have  been 
preserved.  The  language  of  Childebert  above  cited  leads  to  the 
belief  that,  in  the  sixth  century,  whatever  we  may  suppose  as  to 
the  next,  an  assembly  with  powers  of  legislation  was  regularly 
held  by  the  Frank  sovereigns.  Nothing,  on  the  whole,  warrants 
the  supposition  that  the  three  generations  after  Clovis  possessed 
an  acknowledged  right,  either  of  legislating  for  their  Frank  sub- 
jects  or  imposing  taxes  upon  them.    But  after  the  assassination 
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of  Sigebert,  under  the  walls  of  Toumay,  in  575,  the  Austrasian 
nobles  began  to  display  a  steady  resistance  to  the  authority  which 
his  widow  Brunehaut  endeavoured  to  exercise  in  her  son's  name. 
This,  after  forty  years,  terminated  in  her  death  and  in  the  re- 
union of  the  Frank  monarchy,  with  a  much  more  aristocratic 
character  than  before,  under  the  second  Qotaire.  It  is  a  revolu- 
tion to  which  we  have  already  drawn  attention  in  the  note  on 
Brunehaut. 

VIII,  page  90. — "  The  existence,"  says  Savigny,  "  of  an 
original  nobility  as  a  particular  patrician  order,  and  not  as  a  class 
indefinitely  distinguished  by  their  wealth  and  nobility,  can  not 
be  questioned.  It  is  difficult  to  say  from  what  origin  this  dis- 
tinction may  have  proceeded ;  whether  it  was  connected  with  the 
services  of  religion  or  with  the  possession  of  the  heritable  offices 
of  counts.  We  may  affirm,  however,  with  certainty,  that  the 
honour  enjoyed  was  merely  personal,  and  conferred  no  prepon- 
derance in  the  political  or  judicial  systems  "  (chap,  iv,  p.  172, 
English  translation).  This  admits  all  the  theory  to  which  I  have 
inclined  in  the  text — namely,  the  non-existence  of  a  privileged 
order,  though  antiquity  of  family  was  in  high  respect.  The  eorl 
of  Anglo-Saxon  law  was,  it  may  be  said,  distinguished  by  cer- 
tain privileges  from  the  ceorl.  Why  could  not  the  same  have 
been  the  case  with  the  Franks?  We  may  answer  that  it  is  by 
the  laws  and  records  of  those  times  that  we  prove  the  former 
distinction  in  England,  and  it  is  by  the  absence  of  all  such  proof 
that  the  non-existence  of  such  a  distinction  in  France  has  been 
presumed.  But  if  the  lidi,  of  whom  we  so  often  read,  were  Franks 
by  origin,  and,  moreover,  personally  free,  which,  to  a  certain 
extent,  we  need  not  deny,  they  will  be  the  corresponding  rank 
to  the  Anglo-Saxon  ceorl,  superior,  as,  from  whatever  circum- 
stances, the  latter  may  have  been  in  his  social  degree.  All  the 
Franci  ingenui  will  thus  have  constituted  a  class  of  nobility; 
in  no  other  sense,  however,  than  all  men  of  white  race  constitute 
such  a  class  in  those  of  the  United  States  where  slavery  is  abol- 
ished, which  is  not  what  we  usually  mean  by  the  word.  In  some 
German  nations  we  have,  indeed,  a  distinct  nobility  of  blood. 
The  Bavarians  had  five  families,  for  the  death  of  a  member  of 
whom  a  double  composition  was  paid.  They  had  one,  the  Agilol- 
fungi,  whose  composition  was  fourfold.  Troja  also  finds  proof 
of  two  classes  among  the  Alemanns  (v,  168).  But  we  are  speak- 
ing only  of  the  Franks,  a  cognate  people,  indeed,  to  the  Saxons 
and  Alemanns,  but  not  the  same,  and  whose  origin  is  not  that 
of  a  pure  single  tribe.  The  Franks  were  collectively  like  a  new 
people  in  comparison  with  some  others  of  Teutonic  blood,  ll 
does  not,  therefore,  appear  to  me  so  unquest\otV2L\A^  ^%  \.o^^\^Ki 
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that  a  considerable  number  of  families  formed  a  patrician  order 
in  the  French  monarchy,  without  reference  to  hereditary  pos- 
sessions or  hereditary  omce. 

A  writer  of  considerable  learning  and  ingenuity,  but  not 
always  attentive  to  the  strict  meaning  of  what  he  quotes,  has 
found  a  ^rooi  of  family  precedence  among  the  Franks  in  the 
words  crinosus  and  crinitus,  employed  in  the  Salic  law  and  in  an 
edict  of  Childebert.  (Meyer,  "  Institut.  Judiciaires,"  vol.  i,  p. 
104.)  This  privilege  of  wearing  long  hair  he  supposes  peculiar 
to  certain  families,  and  observes  that  crinosus  is  opposed  to  ton- 
soratus.  But  why  should  we  not  believe  that  all  superior  free- 
men— that  is,  all  Franks — whose  composition  was  of  two  hun- 
dred solidi,  wore  this  long  hair,  though  it  might  be  an  honour 
denied  to  the  lidi?  Gibert,  in  a  memoir  on  the  Merovingians 
("  Acad,  des  Inscript.,"  xxx,  583),  quotes  a  passage  of  Tacitus, 
concerning  the  manner  in  which  the  nation  of  the  Suevi  wore 
their  hair,  from  whom  the  Franks  are  supposed  by  him  to  be 
descended.  And  there  is  at  least  something  remarkable  in  the 
language  of  Tacitus,  which  indicates  a  distinction  between  the 
royal  family  and  other  freemen,  as  well  as  between  these  and 
the  servile  class.  The  words  have  not  been,  I  think,  often  quoted : 
"  Nunc  de  Suevis  dicendum  est,  quorum  non  una  ut  Cattorum 
Tencterorumque  gens;  majorem  enim  Germaniae  partem  ob- 
tinent,  propriis  adhuc  nationibus  discreti,  quamquam  in  communi 
Suevi  dicuntur.  Insigne  gentis  obliquare  crinem,  nodoque  sub- 
stringere.  Sic  Suevi  a  caeteris  Germanis,  sic  Suevorum  ingenui 
a  servis  separantur.  In  aliis  gentibus,  seu  cognatione  ^iqua 
Suevorum,  seu,  quod  accidit,  imitatione,  rarum  et  intra  juventae 
spatium,  apud  Suevos  usque  ad  canitiem,  horrentem  capillum 
retro  sequuntur,  ac  saepe  in  ipso  solo  vertice  religant ;  principes 
et  omatiorem  habent."  ("  De  Mor.  German.,"  c.  38.)  This  last 
expression  may  account  for  the  word  crinitus  being  sometimes 
applied  to  the  royal  family,  as  it  were  exclusively,  sometimes  to 
the  Frank  nation  or  its  freemen.^*  The  references  of  M.  Meyer 
are  so  far  from  sustaining  his  theory  that  they  rather  lead  me 
to  an  opposite  conclusion. 

M.  Naudet  (in  "  Memoires  de  T Academic  des  Inscriptions," 
Nouvelle  Serie,  vol.  viii,  p.  502)  enters  upon  an  elaborate  dis- 
cussion of  the  state  of  persons  under  the  first  dynasty.  He  dis- 
tinguishes, of  course,  the  ingenui  from  the  lidi.  But  among 
the  former  he  conceives  that  there  were  two  classes :  the  former 
absolutely  free  as  to  their  persons,  valued  in  their  weregild  at 

"The  royal  family  seeni  also  to  have  de  his  fieri  debeat;  et  utrum  tncssa  cat- 

7°ir"J°"**^^  ""i*"  ^Va,  ***?  others.     Chil-  sane,    ut    reliqua    plebs    habeantur.    w 

dcbcrt  proposed  to  Clotaire,  as  we  read  cert*  his  interfectis  regnum  ffermani  no»- 

*vMj  "^°7./*S  Tours   (iiK    18),   that   the  tri    inter    nosmetipsos    xqualitate   habits 

children  of  their  brother  Clodimer  should  dividatur."  -^«-"««:   »^ 

be  either  cropped  or  put  to  death:  *'  quid 
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200  solidi,  meeting  in  the  county  mallus,  and  sometimes  in  the 
national  assembly — in  a  word,  the  popnlus  of  the  Frank  mon- 
archy ;  the  latter  valued,  as  he  supposes,  at  one  hundred  solidi, 
living  under  the  protection  or  mundeburde  of  some  rich  man, 
and  though  still  free,  and  said  to  be  ingenuili  ordine  servientes, 
not  very  distinguishable  at  present  from  the  lidi.  I  do  mot  know 
that  this  theory  has  been  countenanced  by  other  writers.  But 
even  if  we  admit  it,  the  higher  class  could  not  properly  be  de- 
nominated an  hereditary  nobility ;  their  privileges  would  be  those 
of  better  fortune,  which  had  rescued  them  from  the  dependence 
into  which,  from  one  cause  or  another,  their  fellow-citizens  had 
fallen.  The  Franks  in  general  are  called  by  Guizot  une  noblesse 
en  decadence;  the  leudes  one  en  progres.  But  he  maintains 
that  from  the  fifth  to  the  eleventh  age  there  existed  no  real 
nobility  of  birth.  In  this,  however,  he  goes  much  further  than 
Mably,  who  does  not  scruple  to  admit  an  hereditary  nobility  in 
the  time  of  Charlemagne,  and  probably  further  than  can  be  rea- 
sonably allowed,  especially  if  the  eleventh  century  is  to  be  under-  • 
stood  inclusively.  In  that  century  we  shall  see  that  the  nobles 
formed  a  distinct  order ;  and  I  am  much  inclined  to  believe  that 
this  was  the  case  as  soon  as  feudal  tenure  became  general,  which 
was  at  least  as  early  as  the  tenth. 

M.  Lehuerou  denies  any  hereditary  nobility  during  the  Mero- 
vingian period,  at  least,  of  French  history :  "  II  n'existait  done 
point  de  noblesse  dans  le  sens  modeme  du  mot,  puisqu'il  n'y 
avait  point  d'heredite,  et  puisque  Theredite,  si  elle  se  produisait 
quelquefois,  etait  purement  accidentelle ;  mais  il  y  avait  une 
aristocratic  mobile,  changeante,  variable  au  gre  des  accidents 
et  des  caprices  de  la  vie  barbare,  et  neanmoins  en  possession  de 
veritables  privileges  qu'il  faut  se  garder  de  meconnaitre.  Cette 
aristocratic  etait  plutot  celle  des  titres,  des  places,  et  des  hon- 
neurs,  que  celle  de  la  haissance,  quoique  celle-ci  n'y  fut  pas 
etrangere.  Elle  etait  plus  dans  le  present,  et  moins  dans  le  passe ; 
elle  empruntait  plus  a  la  puissance  actuelle  qu'a  celle  des  sou- 
venirs; mais  elle  ne  s'en  detachait  pas  moins  nettement  des 
couches  inferieures  de  la  population,  et  notamment  de  la  foule 
de  ceux  dont  la  noblesse  ne  consistait  que  dans  leur  ingenuite." 
("  Inst.  Caroling.,"  p.  452.) 

IX,  page  92. — ^The  nature  of  benefices  has  been  very  well 
discussed,  like  ever)rthing  else,  by  M.  Guizot,  in  his  "  Essai  sur 
THist.  de  France,"  p.  120.  He  agrees  with  me  in  the  two  main 
positions — that  benefices,  considered  generally,  never  passed 
through  the  supposed  stage  of  grants  revocable  at  pleasure,  and 
that  they  were  sometimes  granted  in  inheritance  from  the  s\^^Vw 
century  downward.     This,  however,  was  tslIVv^t  >3[v^  ^^Q.^^>iS53Ci, 
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he  supposes,  than  the  rule.  "  We  can  not  doubt  that,  under 
Charlemagne,  most  benefices  were  granted  only  for  life  "  (p.  140). 
Louis  the  Debonair  endeavoured  to  act  on  the  same  policy,  but 
his  efforts  were  unsuccessful.  Hereditary  grants  became  the  rule, 
as  is  proved  by  many  charters  of  his  own  and  Charles  the  Bald. 
Finally  he  tells  us,  the  latter  prince,  in  877,  empowered  his  fideles 
to  dispose  of  their  benefices  as  they  thought  fit,  provided  it  were 
to  persons  capable  of  serving  the  estate.  But  this  is  too  largely 
expressed;  the  power  given  is  to  those  vassals  who  might  de- 
sire to  take  up  their  abode  in  a  cloister;  and  it  could  only  be 
exercised  in  favour  of  a  son  or  other  kinsman.^'  But  the  right  of 
inheritance  had  probably  been  established  before.  Still,  so  deeply 
was  the  notion  of  a  personal  relation  to  the  grantor  implanted 
in  the  minds  of  men  that  it  was  common,  notwithstanding  the 
largest  terms  of  inheritance  in  a  grant,  for  the  new  tenant  to  ob- 
tain a  confirmation  from  the  crown.  This  might  also  be  for  the 
sake  of  security.  And  this  is  precisely  the  renewal  of  homage 
•and  fealty  on  a  change  of  tenancy,  which  belonged  to  the  more 
matured  stage  of  the  feudal  polity. 

Mr.  Allen  observes,  with  respect  to  the  formula  of  Marculfus 
quoted  in  my  note,  p.  91 :  "  Some  authors  have  considered  this 
as  a  precedent  for  the  grant  of  an  hereditary  benefice.  But  it 
is  only  necessary  to  read  with  attention  the  act  itself  to  perceive 
that  what  it  creates  is  not  an  hereditary  benefice,  but  an  allodial 
estate.  It  is  viewed  in  this  light  in  his  (Bignon's)  notes  on  a 
subsequent  formula  (sect.  17),  confirmatory  of  what  had  been 
done  under  the  preceding  one,  and  it  is  only  from  inadvertence 
that  it  could  have  been  considered  in  a  different  point  of  view." 
("  Inquiry  into  Royal  Prerogative,"  appendix,  p.  47.)  But  Bi- 
gnon  took  for  granted  that  benefices  were  only  for  term  of  life, 
and  consequently  that  words  of  inheritance,  in  the  age  of  Mar- 
culfus, implied  an  allodial  grant.  The  Question  is.  What  consti- 
tuted a  benefice  ?  Was  it  not  a  grant  by  favour  of  the  king  or 
other  lord  ?  If  the  words  used  in  the  formula  of  Marculfus  are 
inconsistent  with  a  beneficiary  property,  we  must  give  up  the 
inference  from  the  Treaty  of  Andely,  and  from  all  other  phrases 
which  have  seemed  to  convey  hereditary  benefices.  It  is  true 
that  the  formula  in  Marculfus  gives  a  larger  power  of  alienation 
than  belonged  afterward  to  fiefs;  but  did  it  put  an  end  to  the 
peculiar  obligation  of  the  holder  of  the  benefice  toward  the 
crown?  It  does  not  appear  to  me  unreasonable  to  suppose  an 
estate  so  conferred  to  have  been  strictly  a  benefice,  according  to 
the  notions  of  the  seventh  century. 

'^  Si   aliquis   ex  fidelibus   nostris   post  qui  reipublicae  prodesse  valeat,  stios  ho* 

obitum    nostrum,    Dei    et    nostro    amore  nores    prout    melius    Toluerit    ei    valett 

compunctus,    saeculo   renuntiare   voluerit,  placitare.      ("  Script.     Rer.     Gall..**    ^ 

et  Aiium  vel  talem  propinquum  babuent  nu,  p.  701.) 
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Subinfeudation  could  hardly  exist  to  any  considerable  degree 
until  benefices  became  hereditary.  But  as  soon  as  that  change 
took  place,  the  principle  was  very  natural  and  sure  to  suggest 
itself.  It  prodigiously  strengthened  the  aristocracy,  of  which 
they  could  not  but  be  aware;  and  they  had  acquired  such  ex- 
tensive possessions  out  of  the  royal  domains  that  they  could  well 
afford  to*take  a  rent  for  them  in  iron  instead  of  silver.  Charle- 
magne, as  Guizot  justly  conceives,  strove  to  counteract  the  grow- 
ing feudal  spirit  by  drawing  closer  the  bonds  between  the  sover- 
eign and  the  subject.  He  demanded  an  oath  of  allegiance,  as 
William  afterward  did  in  England,  from  the  vassak  of  mesne 
lords.  But  after  his  death,  and  after  the  complete  establishment 
of  an  hereditary  right  in  the  grants  of  the  crown,  it  was  utterly 
impossible  to  prevent  the  general  usage  of  subinfeudation. 

Mably  distinguishes  the  lands  granted  by  Charles  Martel  to 
his  German  followers  from  the  benefices  of  the  early  kings,  re- 
serving to  the  former  the  name  of  fiefs.  These  he  conceives  to 
have  been  granted  only  for  life,  and  to  have  involved,  for  the  first 
time,  the  obligation  of  military  service.  ("  Observations  sur 
THist.  de  France,"  vol.  i,  p.  32.)  But  as  they  were  not  styled 
fiefs  so  early,  but  only  benefices,  this  distinction  seems  likely  to 
deceive  the  reader;  and  the  oath  of  fidelity  taken  by  the  An- 
trustion,  which,  though  personal,  could  not  be  a  weaker  obliga- 
tion after  he  had  acquired  a  benefice,  carries  a  very  strong  pre- 
sumption that  military  service,  at  least  in  defensive  wars,  not 
always  distinguishable  from  wars  to  revenge  a  wrong,  as  most 
are  presumed  to  be,  was  demanded  by  the  usages  and  moral 
sentiments  of  the  society.  We  have  not  a  great  deal  of  testimony 
as  to  the  grants  of  Charles  Martel;  but  in  the  capitularies  of 
Charlemagne  it  is  evident  that  all  holders  of  benefices  were  bound 
to  follow  the  sovereign  to  the  field. 

M.  Guerard  (**  Cartulaire  de  Chartres,"  i,  23)  is  of  opinion 
that,  though  benefices  were  ultimately  fiefs,  in  the  first  stage  of 
the  monarchy  they  were  only  usufructs ;  and  the  word  will  not 
be  clearly  found  in  the  restrained  sense  during  that  period. 
"  Cette  difference  entre  deux  institutions  nees  Tune  de  I'autre, 
quoique  assez  delicate,  etait  essentielle.  EUe  ne  pourrait  etre 
meconnue  que  par  ceux  qui  considereraient  seulement,  les  bene- 
fices a  la  fin,  et  les  fiefs  au  commencement  de  leur  existence ;  alors 
en  effet  les  uns  et  les  autres  se  confondaient."  That  they  were  not 
mere  usufructs,  even  at  first,  appears  to  me  more  probable. 

X,  page  93. — Somner  says  that  he  has  not  found  the  word 
feudum  anterior  to  the  year  1000;  and  Muratori,  a  still  greater 
authority,  doubts  whether  it  was  used  so  early.  I  have,  how- 
ever, observed  the  words  feum  and  fevum,  viVvvcVv  ^i^  xcsaccv&i^^^ 
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corruptions  of  feudum,  in  several  charters  about  960.  (Vaissette, 
"  Hist,  de  Languedoc,"  tome  ii,  appendix,  pp.  107,  128,  et  alibi.) 
Some  of  these  fiefs  appear  not  to  have  been  hereditary.  But, 
independently  of  positive  instances,  can  it  be  doubted  that  some 
word  of  barbarous  origin  must  have  answered,  in  the  vernacu- 
lar languages,  to  the  Latin  beneficium?  (See  Du  Cange,  voc. 
Feudum.)  Sir  F.  Palgrave  answers  this  by  producing  the  word 
lehn.  ("  English  Commonwealth,"  ii,  208.)  And  though  M. 
Thierry  asserts  ("  Recits  des  Temps  Merovingiens,"  i,  245)  that 
this  is  modem  German,  he  seems  to  be  altogether  mistaken. 
(Palgrave,  ibid.)  But  when  Sir  F.  Palgrave  proceeds  to  say, 
"  The  essential  and  fundamental  principle  of  a  territorial  fief 
or  feud  is  that  the  land  is  held  by  a  limited  or  conditional  estate — 
the  property  being  in  the  lord,  and  the  usufruct  in  the  tenant," 
we  must  think  this  not  a  very  exact  definition  of  feuds  in  their 
mature  state,  however  it  might  apply  to  the  early  benefices  for 
life.  The  property,  by  feudal  law,  was,  I  conceive,  strictly  in  the 
tenant;  what  else  do  we  mean  by  fee-simple?  Military  service 
in  most  cases,  and  always  fealty,  were  due  to  the  lord,  and  an 
abandonment  of  the  latter  might  cause  forfeiture  of  the  land; 
but  the  tenant  was  not  less  the  owner,  and  might  destroy  it  or 
render  it  unprofitable  if  he  pleased. 

Feudum  Sir  F.  Palgrave  boldly  derives  from  emphyteusis; 
and,  in  fact,  by  processes  familiar  to  etymologists — that  is,  cut- 
ting off  the  head  and  legs,  and  extracting  the  backbone,  it  may 
thence  be  exhibited  in  the  old  form,  feum,  or  fevum.  M.  Thierry, 
however,  thinks  feh,  that  is,  fee  or  pay,  and  odh,  property,  to  be 
the  true  root.  ("  Lettres  sur  I'Hist.  de  France,"  lettre  x.)^  Guizot 
inclines  to  the  same  derivation;  and  it  is,  in  fact,  g^ven  by  Du 
Cange  and  others.  The  derivation  of  alod  from  all  and  odh 
seehis  to  be  analogous ;  and  the  word  udaller,  for  the  freeholder 
of  the  Shetland  and  Orkney  Isles,  strongly  confirms  this  deriva- 
tion, being  only  the  two  radical  elements  reversed,  as  I  remem- 
ber to  have  seen  observed  in  Gilbert  Stuart's  "  View  of  Society." 
A  charter  of  Charles  the  Fat  is  suspected  on  account  of  the  word 
feudum,  which  is  at  least  of  very  rare  occurrence  till  late  in  the 
tenth  century.  The  great  objection  to  emphyteusis  is,  that  a 
fief  is  a  different  thing.  Sir  F.  Palgrave,  indeed,  contends  that 
an  "  emphyteusis "  is  often  called  a  "  precaria,"  and  that  the 
word  "  precaria "  was  a  synonym  of  "  beneficium,"  as  bene- 
ficium was  of  "  feudum."  But  does  it  appear  from  the  ancient 
use  of  the  words  "  precaria  "  and  "  beneficium  "  that  they  were 
convertible,  as  the  former  is  said,  by  Muratori  and  Lehuerou, 
to  have  been  with  emphyteusis?  (Murat,  "Antiq.  Ital.  Diss.," 
xxxvi ;  Lehuerou,  "  Inst.  Caroling.,"  p.  183.)  The  tenant  by 
emphyteusis,  whom  we  find  in  the  codes  of  Theodosius  and  Jus- 
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tinian,  was  little  more  than  a  colonus,  a  demi-serf  attached  to 
the  soil,  though  incapable  of  being  dispossessed.  Is  this  like  the 
holder  of  a  benefice,  the  progenitor  of  the  great  feudal  aristoc- 
racy ?  How  can  we  compare  emphyteusis  with  beneficium  with- 
out remembering  that  one  was  commonly  a  grant  for  a  fixed 
return  in  value,  answering  to  the  "  terrae  censuales  "  of  later 
times,  and  the  latter,  as  the  word  implies,  a  free  donation  with  no 
condition  but  gratitude  and  fidelity?  The  word  precaria  is  for 
the  most  part  applied  to  ecclesiastical  property  which,  by  some 
usurpation,  had  fallen  into  the  hands  of  laymen.  These  after- 
ward, by  way  of  compromise,  were  permitted  to  continue  as  ten- 
ants of  the  Church  for  a  limited  term,  generally  of  life,  on  pay- 
ment of  a  fixed  rate.  Marculfus,  however,  gives  a  form  in  which 
the  grantor  of  the  precaria  appears  to  be  a  layman.  Military 
service  was  not  contemplated  in  the  emphyteusis  or  the  precaria, 
nor  were  either  of  them  perpetuities ;  at  least  this  was  not  their 
common  condition.  Meyer  derives  feudum  from  fides,  quoting 
Aimoin :  "  Leudibussuis  in  fide  disposuit."  ("  Inst.  Judic," 
i.  187.) 

XI,  pages  95,  96. — M.  Guizot,  with  the  highest  probabil- 
ity, refers  the  conversion  of  allodial  into  feudal  lands  to  the  prin- 
ciple of  commendation.  ("  Essais  sur  THist.  de  France,"  p.  166.) 
Though  originally  this  had  no  relation  to  land,  but  created  a 
merely  personal  tie — fidelity  in  return  for  protection — it  is  easy 
to  conceive  that  the  allodialist  who  obtained  this  privilege,  as  it 
might  justly  appear  in  an  age  of  rapine,  must  often  do  so  by 
subjecting  himself  to  the  law  of  tenure — a  law  less  burdensome 
at  a  time  when  warfare,  if  not  always  defensive,  as  it  was  against 
the  Normans,  was  always  carried  on  in  the  neighbourhood,  at 
little  expense  beyond  the  ravages  that  might  attend  its  want  of 
success.  Raynouard  has  published  a  curious  passage  from  the 
"  Life  of  St.  Gerald,"  a  Count  of  Aurillac,  where  he  is  said  to 
have  refused  to  subject  his  allodial  lands  to  the  Duke  of  Gui- 
enne,  with  the  exception  of  one  farm,  peculiarly  situated :  "  Erat 
enim  semotim,  inter  pessimos  vicinos,  longe  a  caeteris  dispara- 
tum."  His  other  lands  were  so  situated  that  he  was  able  to  de- 
fend them.  Nothing  can  better  explain  the  principle  which 
riveted  the  feudal  yoke  upon  allodialists.  ("  Hist,  du  Droit  Mu- 
nicipal," ii,  261.) 

In  my  text,  though  M.  Guizot  has  done  me  the  honour  to 
say,  "  M.  Montlosier  et  M.  Hallam  en  ont  mieux  demele  la  nature 
et  les  causes,"  the  subject  is  not  sufficiently  disentangled,  and 
the  territorial  character  which  commendation  ultimately  assumed 
is  too  much  separated  from  the  personal.  The  latter  preceded 
even  the  conquest  of  Gaul,  both  among  the  barbarian  invaders 
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themselves  and  the  provincial  subjects,^*  and  was  a  sort  of  cli- 
cntela ;  *•  but  the  former  deserves  also  the  name  of  commenda- 
tion, though  the  Franks  had  a  word  of  their  own  to  express  it. 
We  find  in  Marculfus  the  form  by  which  the  king  took  an  eccle- 
siastical person,  with  his  property  and  followers,  under  his  own 
mundeburde,  or  safeguard  (lib.  i,  c.  44).  This  was  equivalent 
to  commendation,  or  rather  another  word  for  it ;  except  as  one 
rather  expresses  the  act  of  the  tenant,  the  other  that  of  the  lord. 
Letters  of  safeguard  were  not  by  any  means  confined  to  the 
Church.  They  were  frequent  as  long  as  the  crown  had  any  power 
to  protect,  and  revived  again  in  the  decline  of  the  feudal  system. 
Nor  were  they  limited  to  the  crown ;  we  have  the  form  by  which 
the  poor  might  place  themselves  under  the  mundeburde  of  the 
rich,  still  being  free,  "  ingenuili  ordine  servientes."  ("  Formulae 
Veteres  Bignonii,"  c.  44;  vide  Naudet,  ubi  supra.)  They  were 
then  even  sometimes  called,  as  the  latter  supposes,  lidi  or  liti, 
so  that  a  freeman,  even  of  the  higher  class,  might,  at  his  option, 
fall,  for  the  sake  of  protection,  into  an  inferior  position. 

I  have  no  hesitation  in  agreeing  with  Guizot  that  the  con- 
version of  allodial  into  feudal  property  was  nothing  more  than 
an  extension  of  the  old  commendation.  It  was  not  necessary 
that  there  should  be  an  express  surrender  and  regrant  of  the 
land;  the  acknowledgment  of  seigniory  by  the  commendatus 
would  supply  the  place.  M.  Naudet  ("  Nouv.  Mem.  de  TAcad. 
des  Inscrip.,"  vol.  viii)  accumulates  proofs  of  commendation;  it 
is  surprising  that  so  little  was  said  of  it  by  the  earlier  antiquaries. 
One  of  his  instances  deserves  to  be  mentioned.  "  Isti  homines/* 
says  a  writer  of  Charlemagne's  age,  "  fuerunt  liberi  et  ingenui; 
sed  quod  militiam  regis  non  valebant  exercere,  tradiderunt  alodos 
sups  sancto  Germano  "  *®  (p.  567).  We  may  perhaps  infer  from 
this  that  the  tenants  of  the  Church  were  not  bound  to  military 

*•  M.  Lehuerou  has  gone  very  deeply 
into  the  mandium.  or  personal  safeguard, 
by   which   the  interior  class  among   the 


Germans  were  commended  to  a  lora,  and 

J>laced  under  his  protection,  in  return 
or  their  own  fidelity  and  service.  (**  In- 
stitutions^ Carolingiennes,"  liv.  i,  ch.  i. 
fa.)  It  is  a  subject,  as  he  conceives,  of 
the  highest  importance  in  these  inquiries, 
being,  in  fact,  the  real  origin  of  de  feu- 
dal polity  afterward  established  in  Eu- 
rope; though,  from  the  circumstances  of 
ancient  Germany,  it  was  of  necessity  a 
personal  and  not  a  territorial  vassalage. 
It  fell  in  very  naturally  with  the  similar 
principle  of  commendation  existing  in 
the  Roman  Empire.  This  bold  and  origi- 
nwtheory,  however,  has  not  been  ad* 
njitted  by  his  contemporary  antiquaries. 
M.  Giraud  and  M.  Mignet  C*  Stances  et 
Tnvaux  de  I*Acad«mie  des  Sciences  Mo- 
rales et  Politiques,"  pour  Novembre, 
1843).  especially  the  latter,  dissent  from 
^^-'a  explication  of  the  origin  of  feudal 


polity,  which  was  in  no  degree  of  a  do- 
mestic character.  The  utmost  they  can 
allow  is  that  territorial  jurisdiction  was 
extended  to  feudal  vassals,  by  analogy  to 
that  which  the  patron,  or  chief  of  the 
mundium,  had  exercised  over  those  who 
recognised  him  as  protector,  as  well  as 
over  his  family  and  servants.  There  i«* 
nevertheless,  perhaps  a  larger  basis  ci 
truth  in  M.  Lehuerou's  system  than  they 
admit,  though  I  do  not  conceive  it  to 
explain  the  whole  feudal  system. 

^*  Gamier  has  happily  adduced  a  very 
ancient  authority  tor  this  use  of  the 
word: 

"  Thais  patri  se  commendavit;  in  clients 
lam  et  fidem 
Nobis  dedit  se."    ("  Ter.  Eun.,"  Act  s) 
"Origine   du   Gouvemement    Fran9ais*' 
(in  Leber,  ii,  194). 

**  It  will  be  remarked  that  liberi  and 
ingenui  appear  here  to  be  disttnguisbed; 
"  not  only  free,  but  gentlemen." 
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service.  "  No  general  law,"  says  M.  Guizot  ("  Collect  de  Mem./' 
i,  419),  "  exempted  them  from  it ;  but  the  clergy  endeavoured 
constantly  to  secure  such  an  immunity,  either  by  grant  or  by 
custom,  which  was  one  csKise  that  their  tenants  were  better  off 
than  those  of  laymen."  The  difference  was  indeed  most  impor- 
tant, and  must  have  prodigiously  enhanced  the  wealth  of  the 
Church.  But  after  the  feudal  polity  became  established  we  do 
not  find  that  there  was  any  dispensation  for  ecclesiastical  fiefs. 
The  advantage  of  their  tenants  lay  in  the  comparatively  pacific 
character  of  their  spiritual  lords.  It  may  be  added  that,  from 
many  passages  in  the  laws  of  the  Saxons,  Alemanns,  and  Ba- 
varians, all  the  *'  commendati  "  appear  to  have  been  denominated 
vassals,  whether  they  possessed  benefices  or  not.  That  word 
afterward  implied  a  more  strictly  territorial  limitation. 

Thus,  then,  let  the  reader  keep  in  mind  that  the  feudal  sys- 
tem, as  it  is  commonly  called,  was  the  general  establishment 
of  a  peculiar  relation  between  the  sovereign  (not  as  king,  but 
as  lord)  and  his  immediate  vassals;  between  these  again  and 
others  standing  to  them  in  the  same  relation  of  vassalage,  and 
thus  frequently  through  several  links  in  the  chain  of  tenancy. 
If  this  relation,  and  especially  if  the  latter  and  essential  element, 
subinfeudation,  is  not  to  be  found,  there  is  no  feudal  system, 
though  there  may  be  analogies  to  it,  more  or  less  remarkable 
or  strict.  But  if  he  asks  what  were  the  immediate  causes  of 
establishing  this  polity,  we  must  refer  him  to  three  alone — ^to  the 
grants  of  beneficiary  lands  to  the  vassal  and  his  heirs,  without 
which  there  could  hardly  be  subinfeudation;  to  the  analogous 
grants  of  official  honours,  particularly  that  of  count  or  governor 
of  a  district ;  and,  lastly,  to  the  voluntary  conversion  of  allodial 
into  feudal  tenure,  through  free  landholders  submitting  their 
persons  and  estates,  by  way  of  commendation,  to  a  neighbour- 
ing lord  or  to  the  count  of  a  district  All  these,  though  several 
instances,  especially  of  the  first,  occurred  much  earlier,  belong 
generally  to  the  ninth  century,  and  may  be  supposed  to  have  been 
fully  accomplished  about  the  beginning  of  the  tenth — ^to  which 
period,  therefore,  and  not  to  an  earlier  one,  we  refer  the  feudal 
system  in  France.  We  say  in  France,  because  our  attention  has 
been  chiefly  directed  to  that  kingdom ;  in  none  was  it  of  earlier 
origin,  but  in  some  it  can  not  be  traced  so  high. 

An  hereditary  benefice  was  strictly  a  fief,  at  least  if  we  pre- 
sume it  to  have  implied  military  service ;  hereditary  governments 
were  not :  something  more,  therefore,  was  required  to  assimilate 
these,  which  were  far  larger  and  more  important  than  donations 
of  land.  And,  perhaps,  it  was  only  by  degrees  that  the  great 
chiefs,  especially  in  the  south,  who,  in  the  decay  of  the  Caroline 
race,  established  their  patrimonial  rule  over  extensive  regions. 
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condescended  to  swear  fealty,  and  put  on  the  condition  of  vas- 
sals dependent  on  the  crown.  Such,  at  least,  is  the  opinion  of 
some  modem  French  writers,  who  seem  to  deny  all  subjection 
during  the  evening  of  the  second  and  dawn  of  the  third  race. 
But  if  they  did  not  repair  to  Paris  or  Laon  in  order  to  swear 
fealty,  they  kept  the  name  of  the  reigning  king  in  their  charters. 
The  hereditary  benefices  of  the  ninth  century,  or,  in  other 
words,  fiefs,  preserved  the  nominal  tie,  and  kept  France  from 
utter  dissolution.  They  deserve  also  the  greater  praise  of  having 
been  the  means  of  regenerating  the  national  character,  and  giv- 
ing its  warlike  bearing  to  the  French  people ;  not,  indeed,  as  yet 
collectively,  but  in  its  separate  centres  of  force,  after  the  pusil- 
lanimous reign  of  Charles  the  Bald.  They  produced  much  evil 
and  misery;  but  it  is  reasonable  to  believe  that  they  prevented 
more.  France  was  too  extensive  a  kingdom  to  be  governed  by 
a  central  administration,  unless  Charlemagne  had  possessed  the 
gift  of  propagating  a  race  of  Alfreds  and  Edwards,  instead  of 
Louis  the  Stammerers  and  Charles  the  Balds.  Her  temporary  dis- 
integration by  the  feudal  system  was  a  necessary  consequence; 
without  that  system  there  would  have  been  a  final  dissolution  of 
the  monarchy,  and  perhaps  its  conquest  by  barbarians. 

XII,  page  117. — M.  Thierry,  whose  writings  display  so  much 
antipathy  to  the  old  nobility  of  his  country  that  they  ought  not 
to  be  fully  trusted  on  such  a  subject,  observes  that  the  Franks 
were  more  haughty  toward  their  subjects  than  any  other  bar- 
barians, as  is  shown  in  the  difference  of  weregild.  From  them 
this  spirit  passed  to  the  French  nobles  of  the  middle  ages,  though 
they  were  not  all  of  Frank  descent.  "  L'exces  d'orgueil  attache 
a  longtemps  au  nom  de  gentilhomme  est  ne  en  France;  son 
foyer,  comme  celui  de  Torganization  feodale,  fut  la  Gaule  du 
Centre  et  du  Nord,  et  peut-etre  aussi  ITtalie  Lombarde.  C'est 
de  la  qu'il  s'est  propage  dans  les  pays  Germaniques,  ou  la  noblesse 
anterieurement  se  disting^ait  peu  de  la  simple  condition  d'homme 
libre.  Ce  mouvement  crea,  par-tout  ou  il  s'etendit,  deux  popu- 
lations, et  comme  deux  nations,  proprement  distinctes."  ("  Re- 
cits  des  Temps  Merovingiens,"  i,  250.) 

The  feudal  principle  was  essentially  aristocratic,  and  tended 
to  enhance  every  unsocial  and  unchristian  sentiment  involved 
in  the  exclusive  respect  for  birth.  It  had,  of  course,  its  counter- 
vailing virtues,  which  writers  of  M.  Thierry's  school  do  not 
enough  remember.  But  a  rural  aristocracy  in  the  meridian  of 
feudsd  usages  was  insulated  in  the  midst  of  the  other  classes  of 
society  far  more  than  could  ever  happen  in  cities,  or  in  any  period 
of  an  advanced  civilization.  "Never,"  says  Guizot,  "had  the 
primary  social  molecule  been  so  separated  from  other  toaito 
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molecules;  never  had  the  distance  been  so  great  between  the 
simple  and  essential  elements  of  society."  The  chatelain,  amid  his 
machicolated  battlements  and  massive  gates  with  their  iron  port- 
cullis, received  the  vavassor,  though  as  an  inferior,  at  his  board ; 
but  to  the  roturier  no  feudal  board  was  open;  the  owner  of  a 
"  terre  censive,"  the  opulent  burgess  of  a  neighbouring  town, 
was  as  little  admitted  to  the  banquet  of  the  lord  as  he  was  allowed 
to  unite  himself  in  marriage  to  his  family. 

**  Nee  Deus  hunc  mensa,  Dea  nee  dignata  cubili  est.** 

Pilgrims,  indeed,  and  travelling  merchants,  may,  if  we  trust 
romance,  have  been  always  excepted.  Although,  therefore,  some 
of  Guizot's  phrases  seem  overcharged,  since  there  was,  in  fact, 
more  necessary  intercourse  between  the  different  classes  than 
they  intimate,  yet  that  of  a  voluntary  nature,  and  what  we  pecul- 
iarly call  social,  was  very  limited.  Nor  is  this  surprising  when 
we  recollect  that  it  has  been  so  till  comparatively  a  recent  period. 

Guizot  has  copied  a  picturesque  description  of  a  feudal  castle 
in  the  fourteenth  century  from  Monteil's  "  Histoir  des  Frangais 
des  divers  Etats  aux  cinq  derniers  Siecles.''  It  is  one  of  the  hap- 
piest passages  in  that  writer,  hardly  more  distinguished  by  his 
vast  reading  than  by  his  skill  in  combining  and  applying  it, 
though  sometimes  bordering  on  tediousness  by  the  profuse  ex- 
penditure of  his  commonplace-books  on  the  reader : 

"  Representez  vous  d'abord  une  position  superbe,  une  mon- 
tagne  escarpee,  herissee  de  rochers,  sillonee  de  ravins  et  de 
precipices ;  sur  le  penchant  est  le  chateau.  Les  petites  maisons 
qui  I'entourent  enfont  ressortir  la  grandeur;  I'lndre  semble 
s'ecarter  avec  respect;  elle  fait  fait  un  large  demi-cercle  a  ses 
pieds. 

**  II  faut  voir  ce  chateau  lorsqu'au  soleil  levant  ses  galeries 
exterieures  reluisent  des  armures  de  ceux  qui  font  le  guet,  et 
que  ses  tours  se  montrent  toutes  brillantes  de  leurs  grandes  grilles 
neuves.  II  faut  voir  tous  ces  hauts  batiments  qui  remplissent  de 
courage  ceux  qui  les  defendent,  et  de  frayeur  ceux  qui  seraient 
tentes  de  les  attaquer. 

"  La  porte  se  presente  toute  couverte  de  tetes  de  sangliers 
ou  de  loups,  flanquee  de  tourelles  et  couronnee  d'un  haut  corps 
de  garde.  Entrez-vous?  trois  encientes,  trois  fosses,  trois  pont- 
Icvis  a  passer;  vous  vous  trouverez  dans  la  grande  cour  carr^e 
ou  sont  les  citemes,  et  a  droite  ou  a  gauche  les  ^curies,  les  pou- 
laillers,  les  colombiers,  les  remises.  Les  caves,  les  souterrains, 
les  prisons  sont  par  dessous ;  par  dessus  sont  les  logements,  les 
magasins,  les  lardoirs  ou  saloirs,  les  arsenaux.  Tous  les  combles 
sont  hordes  des  machicoulis,  des  parapets,  des  chemins  le  ronde, 
des  guerites.    Au  milieu  de  la  tour  est  le  donjon,  qui  renferme 
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les  archives  et  le  tresor.  II  est  profondement  fossoye  dans  tout 
son  pourtour,  et  on  n'y  entre  que  par  un  pont  presque  toujours 
leve ;  bien  que  les  murailles  aient,  comme  celles  du  chateau,  plus 
de  six  pieds  d'epaisseur,  il  est  rcvetu  jusqu'a  la  moitie  de  sa 
hauteur,  d'une  chemise,  ou  second  mur,  en  grosses  pierres  de 
taille. 

"  Ce  chateau  vient  d'etre  refait  i  neuf.  II  y  a  quelque  chose 
de  leger,  de  frais,  que  n'ayaient  pas  les  chateaux  lourds  et  massifs 
des  siecles  passes."    ("  Civilis.  en  France,"  le^on  35.) 

And  this  was  true;  for  the  castles  of  the  tenth  and  eleventh 
centuries  wanted  all  that  the  progress  of  luxury  and  the  cessa- 
tion, or  nearly  such,  of  private  warfare  had  introduced  before 
the  age  to  which  this  description  refers ;  they  were  strongholds, 
and  nothing  more ;  dark,  small,  comfortless,  where  one  thought 
alone  could  tend  to  dispel  their  gloom,  that  life  and  honour,  and 
what  was  most  valuable  in  goods,  were  more  secure  in  them  than 
in  the  champaign  around. 

XIII,  page  120. — ^M.  Guizot  has  declared  it  to  be  the  most 
difHcult  of  questions  relating  to  the  state  of  persons  in  the  period 
from  the  fifth  to  the  tenth  century,  whether  there  existed  in  the 
countries  subdued  by  the  Grermans,  and  especially  by  the  Franks, 
a  numerous  and  important  class  of  freemen,  not  vassals  either 
of  the  king  or  any  other  proprietor,  nor  any  way  dependent  upon 
them,  and  with  no  obligation  except  toward  the  state,  its  laws, 
and  magistrates.  ("  Essais  sur  I'Hist  de  France,"  p.  232.)  And 
this  question,  contrary  to  almost  all  his  predecessors,  he  inclines 
to  decide  negatively.  It  is,  indeed,  evident,  and  is  confessed  by 
M.  Guizot,  that  in  the  ages  nearest  to  the  conquest  such  a  class 
not  only  existed,  but  even  comprised  a  large  part  of  the  nation. 
Such  were  the  owners  of  sortes  or  of  terra  Salica,  the  allodialists 
of  the  early  period.  It  is  also  Agreed,  as  has  been  shown  in  an- 
other place,  that  toward  the  tenth  century  the  number  of  these 
independent  landholders  was  exceedingly  diminished  by  terri- 
torial commendation — that  is,  the  subjection  of  their  lands  to  a 
feudal  tenure.  The  last  of  these  changes,  however,  can  not  have 
become  general  under  Charlemagne,  on  account  of  the  numerous 
capitularies  which  distinguish  those  who  held  lands  of  their  own, 
or  allodia,  from  beneficiary  tenants.  The  former,  therefore,  must 
still  have  been  a  large  and  important  class.  What  proportion 
they  bore  to  the  whole  nation  at  that  or  any  other  era  it  seems 
impossible  to  pronounce;  and  equally  so  to  what  extent  the 
whole  usage  of  personal  commendation,  contradistinguished 
from  territorial,  may  have  reached.  Still  allodial  lands,  as  has 
been  observed,  were  always  very  common  in  the  south  of  France, 
to  which  Flanders  might  be  added.    The  strength  of  the  feudal 
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tenures,  as  Thierry  remarks,  was  between  the  Somme  and  the 
Loire.  ("  Recits  des  Temps  Merovingiens,"  i,  245.)  These 
allodial  proprietors  were  evidently  freemen.  In  the  law  of  France 
allodial  lands  were  always  noble,  like  fiefs,  till  the  reformation 
of  the  Coutume  de  Paris  in  1580,  when  "  aleux  roturiers"  were 
for  the  first  time  recognised.  I  owe  this  fact,  which  appears  to 
throw  some  light  on  the  subject  of  this  note,  to  Laferriere,  "  Hist, 
du  Droit  Frangais,"  p.  129.  But,  perhaps,  this  was  not  the  case 
in  Flanders,  which  was  an  allodial  country :  "  La  maxime  fran- 
^aise,  nulle  terre  sans  seigneur,  n'avait  point  lieu  dans  les  Pays- 
Bas.  On  s*en  tenait  au  principe  de  la  liberte  naturelle  des  biens, 
et  par  suite  a  la  necessite  d'en  prouver  la  sujetion  ou  la  servitude ; 
aussi  les  biens  allodiaux  etaient  tres  nombreux,  et  rappelaient 
toujours  Tesprit  de  liberte  que  les  Beiges  ont  aime  et  conserve 
tant  a  Tegard  de  leurs  biens  que  de  leurs  personnes."  ("  Mem. 
de  TAcad.  de  Bruxelles,"  vol.  iii,  p.  16.)  It  bears  on  this  that 
in  all  the  customary  law  of  the  Netherlands  no  preference  was 
given  to  sex  or  primogeniture  in  succession  (p.  21). 

But  there  were  many  other  freemen  in  France,  even  in  the 
tenth  century,  if  we  do  not  insist  on  the  absolute  and  insulated 
independence  which  Guizot  requires.  "  If  we  must  understand," 
says  M.  Guerard  ("  Cartulaire  de  Chartres,"  p.  34),  "  by  freemen 
those  who  enjoyed  a  liberty  without  restriction — ^that  is,  who, 
owing  no  duties  or  service  to  any  one,  could  go  and  settle 
wherever  they  pleased — ^they  would  not  be  found  very  nu- 
merous in  our  chartulary  during  the  pure  feudal  regimen.  But 
if,  as  we  should,  we  comprehend  under  this  name  whoever  is 
neither  a  noble  nor  a  serf,  the  number  of  people  in  this  inter- 
mediate condition  was  very  considerable."  And  of  these  he  speci- 
fies several  varieties.  This  was  in  the  eleventh  century,  and 
partly  later,  when  the  conversion  of  allodial  property  had  been 
completed. 

Savigny  was  the  first  who  proved  the  Arimanni  of  Lombardy 
to  have  been  freemen,  corresponding  to  the  Rachimburgii  of 
the  Franks,  and  distinguished  both  from  bondmen  and  from  those 
to  whom  they  owed  obedience.  Citizens  are  sometimes  called 
Arimanni.  The  word  occurs,  though  very  rarely,  out  of  Italy 
(vol.  i,  p.  176,  English  translation).  Guizot  includes  among  the 
Arimanni  the  leudes  or  beneficiary  vassals.  (See,  too,  Troja, 
V,  146,  148.)  There  seems,  indeed,  no  reason  to  doubt  that  vas- 
sals, and  other  commendati,  would  be  counted  as  Arimanni. 
Neither  feudal  tenure  nor  personal  commendation  could  possibly 
derogate  from  a  free  and  honourable  status. 

XIV,  page  121. — These  names,  though  in  a  general  sense 
occupying  similar  positions  in  the  social  scale,  denote  different 
63 
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persons.  The  coloni  were  Romans,  in  the  sense  of  the  word  then 
usual — that  is,  they  were  the  cultivators  of  land  under  the  em- 
pire, of  whom  we  find  abundant  notice  both  in  the  Theodosian 
code  and  that  of  Justinian."  An  early  instance  of  this  use  of 
the  word  occurs  in  the  "  Historiac  August*  Scriptores."  Trebel- 
iius  Pollio  says,  after  the  great  victory  of  Oaudius  over  the 
Goths,  where  an  immense  number  of  prisoners  was  taken, "  Factus 
miles  barbanis  ac  colonus  ex  Gotho  " — an  expression  not  clear, 
and  which  perplexed  Salmasius.  But  it  may  perhaps  be  ren- 
dered,  the  barbarians  partly  entered  the  legions,  partly  culti- 
vated the  ground,  in  the  rank  of  coloni.  It  is  thus  understood 
by  Troja  (ii,  703).  He  conceives  that  a  large  proportion  of  the 
coloni,  mentioned  under  the  Christian  emperors,  were  barbarian 
settlers  {iii,  1074).  They  came  in  the  place  of  pnedial  slaves, 
who,  though  not  wholly  unknown,  grew  less  common  after  the 
establishment  of  Christianity.  The  Roman  colonus  was  free; 
he  could  marry  a  free  woman,  and  have  legitimate  children ;  he 
could  serve  in  the  army,  and  was  capable  of  property ;  his  pecuH- 
um,  unlike  that  of  the  absolute  slave,  could  not  be  touched  by 
his  master.  Nor  could  his  fixed  rent  or  duty  be  enhanced.  He 
could  even  sue  his  master  for  any  crime  committed  with  respect 
to  him  or  for  undue  exaction.  He  was  attached,  on  the  other 
hand,  to  the  soil,  and  might  in  certain  cases  receive  corporal  pun- 
ishment. (Troja,  iii,  1072.)  He  paid  a  capitation  tax  or  census 
to  the  state,  the  frequent  enhancement  of  which  contributed  to 
that  decline  of  the  agricultural  population  which  preceded  the 
barbarian  conquest.  Guizot,  in  whose  thirty-seventh  lecture  on 
the  "  Civilization  of  France  "  the  subject  is  well  treated,  derives 
the  origin  of  this  state  of  society  from  that  of  Gaul  before  the 
Roman  conquest.  But  since  we  find  it  in  the  whole  empire,  as 
is  shown  by  many  taws  in  the  code  of  Justinian,  we  may  look  on 
it  perhaps  rather  as  a  modification  of  ancient  slavery,  unless  we 
suppose  all  the  coloni,  in  this  latter  sense  of  the  word,*»  to  have 
been  originally  barbarians,  who  had  received  lands  on  condition 
of  remaining  on  them.  But  this,  however  frequent,  seems  a 
basis  not  quite  wide  enough  for  so  extensive  a  tenure.  Nor  need 
we  believe  that  the  coloni  were  always  raised  from  slavery ;  they 
might  have  descended  into  their  own  order,  as  well  as  risen  to 
it.  It  appears  by  a  passage  in  Salvian,  about  the  middle  of  the 
fifth  century,  that  many  freemen  had  been  compelled  to  fall  into 
this  condition ;  which  confirms,  by  analogy,  the  supposition 
above  mentioned  of  M.  Naudet,  as  to  a  similat  degradation  of  a 
part  of  the  Franks  themselves  after  the  conquest.    It  was  an  in- 

"  Sm  ■■  Cod.  Th«jd.."  1.  T,  lit  0.  wilh  -The    colooui    of     Cto     ud    otbff 

&*,.  <=pP<cn"     PmtltloD     of     Gothofred.        cli«t<cit    siitlion    wu   ■    free   touat  « 
^r  Cod.  Jdm.,"  XI,  tiL  e  et  alibi.)  bnner,  u  bu  baen  alrewly  mouiaMd 
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ferior  species  of  commendation  or  vassalage,  or,  more  strictly, 
an  analogous  result  of  the  state  of  society. 

The  forms  of  Marculfus,  and  all  the  documents  of  the  fol- 
lowing ages,  furnish  abundant  proofs  of  the  continuance  of  the 
coloni  in  this  middle  state  between  entire  freedom  and  servitude. 
And  these  were  doubtless  reckoned  among  the  "  tributarii "  of 
the. Salic  law,  whose  composition  was  fixed  at  forty-five  solidi; 
for  a  slave  had  no  composition  due  to  his  kindred;  he  was  his 
master's  chattel,  and  to  be  paid  for  as  such.  But  the  tributary 
was  not  necessarily  a  colonus.  All  who  possessed  no  lands  were 
subjected  by  the  imperial  fisc  to  a  personal  capitation.  And  it 
has  appeared  to  us  that  the  Romans  in  Gaul  continued  regularly 
to  pay  this  under  the  house  of  Qovis.  To  these  Roman  tribu- 
taries the  barbarian  lidi  seem  nearly  to  have  corresponded.  This 
was  a  class,  as  has  been  already  said,  not  quite  freebom ;  so  that 
**  Francus  ingenuus  "  was  no  tautology,  as  some  have  fancied, 
yet  far  from  slaves  without  political  privileges  or  rights  of  ad- 
ministering justice  in  the  county  court,  like  the  Rachimburgii, 
and  so  little  favoured  that,  while  the  Frank  accused  of  a  theft — 
that  is,  I  presume,  taken  in  the  fact — ^was  to  be  brought  before 
his  peers,  the  lidus,  under  the  name  of  "  debilior  persona,"  which 
probably  included  the  Roman  tributary,  was  to  be  hanged  on  the 
spot.  Throughout  the  Salic  and  Ripuarian  codes  the  ingenuus 
is  opposed  both  to  the  lidus  and  to  the  servus,  so  that  the  three- 
fold division  is  incontestable.  It  corresponds  in  a  certain  degree 
to  the  edelingi,  frilingi,  and  lazzi,  or  the  eorl,  ceorl,  and  thrall 
of  the  Northern  nations  (Grimm,  "  Deutsche  Rechts  Alter- 
thiimer,"  p.  306  et  alibi),  though  we  do  not  find  a  strict  propor- 
tion in  the  social  state  of  the  second  order  in  every  country.  The 
"  coloni  partiarii,"  frequently  mentioned  in  the  Theodosian  code, 
were  metayers;  and  M.  Guerard  says  that  lands  were  chiefly 
held  by  such  in  the  age  of  Charlemagne  and  his  family.  ("  Cart, 
de  Chartres,"  i,  109.)  The  demesne  lands  of  the  manor,  how- 
ever, were  never  occupied  by  coloni,  but  by  serfs  or  domestic 
slaves. 

XV,  page  122. — ^The  poor  early  felt  the  necessity  of  selling 
themselves  for  subsistence  in  times  of  famine.  "  Subdiderunt  se 
pauperes  servitio,"  says  Gregory  of  Tours,  a.  d.  585,  "  ut  quan- 
tulumcunque  de  alimento  porrigerent "  (lib.  vii,  c.  45).  This 
long  continued  to  be  the  practice ;  and  probably  the  remarkable 
number  of  famines  which  are  recorded,  especially  in  the  ninth 
and  eleventh  centuries,  swelled  the  sad  list  of  those  unhappy 
poor  who  were  reduced  to  barter  liberty  for  bread.  Mr.  Wright, 
in  the  thirtieth  volume  of  the  "  Archaeolopa  "  (p.  22  jV  tia&  ^"at- 
tracted an  entry  from  an  Anglo-Saxou  maxi\iscn:^\.^^V^^  ^\s^^'. 
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about  the  time  of  the  conquest,  manumits  some  slaves,  "  whose 
heads,"  as  it  is  simply  and  forcibly  expressed,  "  she  had  taken 
for  their  meat  in  the  evil  days."  Evil,  indeed,  were  those  days 
in  France,  when  out  of  seventy-three  years,  the  reigns  of  Hugh 
Capet  and  his  two  successors,  forty-eight  were  years  of  famine. 
Evil  were  the  days  for  five  years  from  1015,  in  the  whole  Western 
world,  when  not  a  country  could  be  named  that  was  not  destitute 
of  bread.  These  were  famines,  as  Radulfus  Glaber  and  other 
contemporary  writers  tell  us,  in  which  mothers  ate  their  children, 
and  children  their  parents ;  and  human  flesh  was  sold,  with  some 
pretence  of  concealment,  in  the  markets.  It  is  probable  that  Eng- 
land suffered  less  than  France ;  but  so  long  and  frequent  a  scarcity 
of  necessary  food  must  have  affected,  in  the  latter  country,  the 
whole  organic  frame  of  society. 

It  has  been  a  very  general  opinion  that  during  the  lawlessness 
of  the  ninth  and  tenth  centuries,  the  aristocratic  element  of  soci- 
ety continually  gaining  ground,  the  cultivators  fell  into  a  much 
worse  condition,  and  either  from  freemen  became  villeins,  or,  if 
originally  in  the  order  of  tributaries,  became  less  and  less  capable 
of  enjoying  such  personal  rights  as  that  state  implied ;  that  they 
fell,  in  short,  almost  into  servitude.  "  Dans  le  commencement 
de  la  troisieme  race,"  says  Montesquieu,  "  presque  tout  le  bas 
peuple  etait  serf  "  (lib.  xxviii,  c.  45).  Sismondi,  who  never  draws 
a  favourable  picture,  not  only  descants  repeatedly  on  this  op- 
pression of  the  commonalty,  but  traces  it  by  the  capitularies. 
"  Les  loix  seules  nous  donnent  quelque  indication  d'une  revolu- 
tion importante  a  laquelle  la  gjande  masse  du  peuple  fut  exposee 
a  plusieurs  reprises  dans  toute  Tetendue  des  Gaules — ^revolu- 
tion qui,  s'etant  operee  sans  violence,  n'a  laisse  aucune  trace  dans 
rhistoire,  et  qui  doit  cependant  expliquer  seule  les  alternatives 
de  force  et  de  faiblesse  dans  les  etats  du  moyen  age.  C'est  le 
passage  des  cultivateurs  de  la  condition  libre  a  la  condition  servile. 
L*esclavage  etant  une  fois  introduite  et  protegee  par  les  loix, 
la  consequence  de  la  prosperite,  de  Taccroissement  des  richesses 
devait  etre  toujours  la  disparition  de  toutes  les  petites  proprietes, 
la  multiplication  des  esclaves,  et  la  cessation  absolue  de  tout 
travail  qui  ne  serait  pas  fait  par  des  mains  serviles."  ("  Hist, 
des  Fran^ais,"  vol.  ii,  p.  273.)  Nor  should  we  have  believed, 
from  the  general  language  of  historical  antiquaries,  that  any 
change  for  the  better  took  place  till  a  much  later  era.  We  know, 
indeed,  from  history  that,  about  the  year  1000,  the  Norman 
peasantry,  excited  by  oppression,  broke  out  into  a  general  and 
well-organized  revolt,  quelled  by  the  severest  punishments.  This 
is  told  at  some  length  by  Wace,  in  the  "  Roman  de  Rou."  And 
every  inference  from  the  want  of  all  law  except  what  the  lords 
exercised  themselves,  from  the  strength  of  their  castles,  from 
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the  fierceness  of  their  characters,  from  the  apparent  inability 
of  the  peasants  to  make  any  resistance  which  should  not  end 
in  greater  sufferings,  converges  to  the  same  result. 

It  is  not,  therefore,  without  some  surprise  that,  in  a  recent 
publication,  we  meet  with  a  totally  opposite  hypothesis  on  this 
important  portion  of  social  history.  The  editor  of  the  "  Cartu- 
laire  de  Chartres  "  maintains  that  the  peasantry,  at  the  begin- 
ning of  the  eleventh  century,  enjoyed  rights  of  property  and 
succession  which  had  been  denied  to  their  ancestors;  that  the 
movement  from  the  ninth  century  had  been  upward;  so  that, 
during  that  period  of  anarchy  which  we  presume  to  have  been 
exceedingly  unfavourable  to  their  privileges,  they  had  in  reality, 
by  force,  usage,  or  concession,  gained  possession  of  them.  They 
could  not,  indeed,  leave  their  lands,  but  they  occupied  them  sub- 
ject to  known  conditions. 

The  passage  wherein  M.  Guerard,  in  a  concise  and  perspicu- 
ous manner,  has  given  his  own  theory  as  to  the  gradual  decline 
of  servitude  deserves  to  be  extracted;  but  I  regret  very  much 
that  he  refers  to  another  work,  not  by  name,  and  unknown  to 
me,  for  the  full  proof  of  what  has  the  air  of  an  historical  paradox. 
With  sufficient  proof  every  paradox  loses  its  name ;  and  I  have 
not  the  least  right,  from  any  deep  researches  of  my  own,  to  call 
in  question  the  testimony  which  has  convinced  so  learned  and 
diligent  an  inquirer. 

"  La  servitude,  comme  je  I'ai  expose  dans  un  autre  travail, 
alia  toujours  chez  nous  en  s'adoucissant  jusqu'a  ce  qu'elle  fut 
entierement  abolie  a  la  chute  de  I'ancien  regime:  d'abord  c'est 
I'esclavage  a-peu-pres  pur,  qui  reduisait  Thomme  presque  a  Tetat 
de  chose,  et  qui  le  mettait  dans  Tentiere  dependance  de  son 
maitre.  Cette  periode  pent  etre  prolongee  jusqu'apres  la  con- 
quete  de  I'empire  d'Occident  par  les  barbares.  Depuis  cette 
epoque  jusques  vers  la  fin  du  regne  de  Charles-le-Chauve,  Tes- 
clavage  proprement  dit  est  remplace  par  la  servitude,  dans  laquelle 
la  condition  humaine  est  reconnue,  respectee,  protegee,  si  ce 
n'est  encore  d'une  maniere  suffisante,  par  les  loix  civiles,  au 
moins  plus  efficacement  par  celles  de  I'Eglise  et  par  les  moeurs 
sociales.  Alors  le  pouvoir  de  Thomme  sur  son  semblable  est 
contenu  generalement  dans  certains  limites;  un  frein  est  mis 
d'ordinaire  a  la  violence;  la  regie  et  la  stabilite  Temportent  sur 
Tarbitraire :  bref ,  la  liberte  et  la  propriete  penetrent  par  quelque 
endroit  dans  la  cabane  du  serf.  Enfin,  pendant  le  desordre  d'ou 
sortit  triomphant  le  regime  feodal,  le  serf  soutient  contre  son 
maitre  la  lutte  soutenue  par  le  vassal  contre  son  seigneur,  et  par 
les  seigneurs  contre  le  roi.  Le  succes  fut  le  meme  de  part  et 
d'autre;  Tusurpation  des  tenures  serviles  accompagna  celle  des 
tenures   liberales,   et  Tappropriation  territoriale  ayant  eu   lieu 
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partout,  dans  le  bas  comme  dans  le  haut  de  la  soci^t^,  il  fut  aussi 
difficile  de  deposseder  un  serf,  de  son  manse  qu'un  seigneur  de 
son  benefice.  Des  ce  moment  la  servitude  fut  transformee  en 
servage ;  le  serf,  ayant  retire  sa  personne  et  son  champ  des  mains 
de  son  maitre,  dut  a  celui-ci  non  plus  son  corps  ni  son  bien,  mais 
seulement  une  partie  de  son  travail  et  de  ses  revenus.  Des  ce 
moment  il  a  cesse  de  servir;  il  n'est  plus  en  realite  qu'un 
tributaire. 

"  Cette  g^ande  revolution,  qui  tira  de  son  6tat  abject  la  classe 
la  plus  nombreuse  de  la  population,  et  qui  I'investit  de  droits 
civils,  lorsque  auparavant  elle  ne  pouvait  guere  invoquer  en  sa 
faveur  que  les  droits  de  Thumanite,  n'avait  pas  encore  et6  signalee 
dans  notre  histoire.  Les  faits  qui  la  demonstrent  ont  etc  de- 
veloppe  dans  un  autre  travail  que  je  ne  puis  reproduire  ici ;  mais 
les  traces  seules  qu'elle  a  laissees  dans  notre  Cartulaire  sont  assez 
nombreuses  et  assez  profondes  pour  la  faire  universellement  re- 
connaitre.  Elle  etait  depuis  long-temps  consomm6e,  lorsque  le 
moine  redigeait,  dans  la  seconde  moitie  du  xi*.  siecle,  la  premiere 
partie  du  present  recueil,  et  lorsqu'il  declarait  que  les  anciens 
roles  (ecrits  au  ix'.)  conserves  dans  les  archives  de  TAbbaye, 
n'accordent  auxpaysans  ni  les  usages  ni  les  droits  dont  ils  jouissant 
actuellement.  Mais  ses  paroles  meritent  d'etre  repetees :  '  Lec- 
tori intimare  curavi,'  dit-il  dans  sa  preface,  *  quod  ea  quae  primo 
scripturus  sum  a  praesenti  usu  admodum  discrepare  videntur; 
nam  rolli  conscripti  ab  antiquis  et  in  armario  nostro  nunc  reperti, 
habuisse  minimi  ostendunt  illius  temporis  rusticos  has  consuetu- 
dines  in  reditibus  quas  modemi  rustici  in  hoc  tempore  dinoscun- 
tur  habere,  neque  habent  vocabula  rerum  quas  tunc  sermo  habe- 
bat  vulgaris.'  Ainsi  non  seulement  les  choses,  mais  encore  les 
noms,  tout  etait  change."  (Prolegomenes  a  la  **  Cartulaire  de 
Chartres,"  p.  40.) 

The  characteristic  of  the  villein,  according  to  Beaumanoir, 
in  the  thirteenth  century,  that  his  obligations  were  fixed  in  kind 
and  degree,  would  thus  appear  to  have  been  as  old  as  the  elev- 
enth. Many  charters  of  the  tenth  and  eleventh  centuries  are 
adduced  by  M.  Guerard,  wherein,  as  he  informs  us,  "  On  s'efforce 
de  se  soustraire  a  la  violence,  et  d'y  substituer  les  conventions  a 
Farbitraire ;  la  regie  et  la  mesure  tendent  a  s'introduire  partout 
et  jusques  dans  les  extortions  memes  "  (p.  109).  But  this  prin- 
ciple of  limited  rent  was  also  that  of  the  Roman  system  with 
respect  to  the  coloni  before  the  conquest  of  Gaul  by  Qovis.  Nor 
do  we  know  that  it  was  different  afterward.  No  law  at  least 
could  have  effected  it ;  for  the  Roman  law,  by  which  the  coloni 
were  ruled,  underwent  no  change. 

M.  Guerard  seems  hardly  to  have  taken  a  just  view  of  the 
status  of  the  Roman  tributary  or  colonus :  "  Nous  avons  dit  que 
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les  personnes  de  condition  servile  s'^taient  appropri6s  leurs  b6n£- 
fices.  Ce  que  vient  encore  nous  confirmer  dans  cette  opinion, 
c'est  le  changement  ^u'on  observe  generalement  dans  la  con- 
dition des  terres  depuis  le  declin  du  x*  siede.  La  terre,  apres 
avoir  et6  cultivee  dans  Tantiquite  par  I'esclave  au  profit  de  son 
maitre,  le  fut  ensuite  par  un  espece  de  fermier  non  libre  qui 
partageait  avec  le  proprietaire,  ou  qui  faisait  les  fruits  siens, 
moyennant  certains  cens  et  services,  auxquels  il  etait  oblige 
envers  lui :  c'est  Tetat  qui  nous  est  repr6sent6  par  le  Polyptyque 
d'Irminon,  au  temps  de  Charlemagne,  et  qui  dura  encore  un 
siecle  et  demi  environ  apres  la  mort  de  ce  grand  prince.  Puis 
commence  une  troisieme  periode,  pendant  laquelle  le  proprie- 
taire,  n'est  plus  que  seigneur,  tandis  que  le  tenancier  est  devenu 
lui-meme  proprietaire,  et  paie,  non  plus  de  fermages,  mais  seule- 
ment  des  droits  seigneuriaux.  Ainsi,  d'abord  obligations  d'un 
esclave  envers  un  maitre  ensuite  obligations  d*un  fermier  non 
libre  envers  un  proprietaire ;  enfin,  obligations  d'un  proprietaire 
non  libre  envers  un  seigneur.  C'est  a  la  demiere  periode  que 
nous  sommes  parvenus  dans  notre  Cartulaire.  Les  populations 
s'y  montrent  en  jouissance  du  droit  de  propriete,  et  ne  sont  sou- 
mises,  4  raison  des  possessions,  qu'a  de  simples  charges  feodales." 

It  may  be  observed  upon  this  that  the  colonus  was  a  free  man, 
whether  he  divided  the  produce  with  his  lord,  like  the  metayer 
of  modem  times,  or  paid  a  certain  rent ;  and,  secondly,  that,  in 
what  he  calls  the  third  period,  the  tenant,  if  he  was  a  villein  or 
homme  de  poote,  could  not  possibly  be  called  "  lui-meme  pro- 
prietaire " ;  nor  were  his  liabilities  feudal,  but  either  a  money- 
rent  or  personal  service  in  labour,  which  can  not  be  denominated 
feudal  without  great  impropriety. 

"  II  est  vrai,"  he  proceeds,  "  que  ces  charges  sont  encore 
lourdes  et  souvent  accablantes,  et  que  les  biens  ne  sont  pas  plus 
que  les  personnes  entierement  francs  et  libres;  ni  suflfisamment 
a  I'abri  de  I'arbitraire  et  de  la  violence ;  mais  la  liberte,  acquise 
de  jour  en  jour  a  I'homme,  se  communiquait  de  plus  en  plus  i 
la  terre.  Le  paysan  etant  proprietaire,  il  ne  lui  restait  qu'a  de- 
grever  et  affranchir  la  propriete.  C'est  a  cet  oeuvre  qu'il  trava- 
illera  desormais  avec  perseverance  et  de  toutes  ses  forces,  jusqu'a 
ce  qu'il  ait  enfin  obtenu  de  ne  supporter  d'autres  charges  que 
celles  qui  convienent  a  I'homme  libre,  et  qui  sont  uniquement 
fondees  sur  I'utilite  commune." 

In  this  passage  the  tenant  is  made  much  more  to  resemble 
the  free  socager  of  England  than  the  villein  or  homo  postatis 
of  Pierre  des  Fontaines  or  Beaumanoir.  This  latter  class,  how- 
ever, was  certainly  numerous  in  their  age,  and  could  hardly  have 
been  less  so  some  centuries  before.  These  were  subject  to  so 
many  onerous  restrictions,  independent  of  their  compulsory  resi- 
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dence  on  the  land,  and  independently  also  of  their  want  of  ability 
to  resist  undue  exactions,  that  they  were  always  eager  to  pur- 
chase their  own  enfranchisement.  Their  marriages  were  not  valid 
without  the  lord's  consent,  till  Adrian  IV,  in  the  twelfth  cen- 
tury, declared  them  indissoluble.  A  freeman  marrying  a  serf 
became  one  himself,  as  did  their  children.  They  were  liable  to 
occasional  as  well  as  regular  demands — ^that  is,  to  tallages — some- 
times in  a  very  arbitrary  manner.  It  was  probably  the  less  fre- 
quency of  such  demands,  among  other  reasons,  that  rendered 
the  condition  of  ecclesiastical  tenants  more  eligible  than  that 
of  others.  Manumissions  of  serfs  by  the  Church  were  very  com- 
mon ;  and,  indeed,  the  greater  part  that  have  been  preserved,  as 
may  be  expected,  come  from  ecclesiastical  repositories.  It  is 
observed  in  my  text  that  the  English  clergy  are  said  to  have 
been  slow  in  liberating  their  villeins.  But  a  villein  in  England 
was  real  property;  and  I  conceive  that  a  monastery  could  not 
enfranchise  him,  at  least  without  the  consent  of  some  superior 
authority,  any  more  than  it  could  alienate  its  lands.  The  Church 
were  not  generally  accounted  harsh  masters. 

XVI,  pages  135,  136. — There  would  seem  naturally  little 
doubt  that  majorum  can  mean  nothing  but  the  higher  classes 
of  clergy  and  laity,  exclusive  of  parish  priests  and  ordinary  free- 
men, were  it  not  that  a  part  of  these  very  majores  are  afterward 
designated  by  the  name  minores.  Who,  it  may  be  asked,  could 
be  the  majores  clerici,  except  prelates  and  abbots  ?  And  of  these, 
how  could  one  be  so  inferior  in  degree  to  another  as  to  be  reck- 
oned among  minores?  It  may  perhaps  be  answered  that  there 
was  nevertheless  a  difference  of  importance,  though  not  of  rank. 
Guizot  translates  majores  "  les  glands,"  and  minores  "  les  moins 
considerables."  But  upon  this  construction,  which  certainly  is 
what  the  words  fairly  bear,  none  but  a  class  denominated  majores, 
relatively  to  the  rest  of  the  nation,  were  members  of  the  national 
council.  I  think,  nevertheless,  that  Guizot,  on  any  hypothesis, 
has  too  much  depreciated  the  authority  of  these  general  meet- 
ings, wherein  the  capitularies  of  Charlemagne  were  enacted. 
Grant,  against  Mably,  that  they  were  not  a  democratic  assembly ; 
still  were  they  not  a  legislature  ?  "  Lex  consensu  fit  populi  ct 
constitutione  regis."  There  is  our  own  statute  language;  but 
does  it  make  Parliament  of  no  avail?  "En  lui  (Charlemagne) 
reside  la  volonte  et  Timpulsion;  c'est  de  lui  que  toute  emane 
pour  revenir  a  lui."  ("  Essais  sur  THist.  de  France,"  p.  323.) 
This  is  only  to  say  that  he  was  a  truly  great  man,  and  that  his 
subjects  were  semi-barbarians,  comparatively  unfit  to  devise 
methods  of  ruling  the  empire.  No  one  can  doubt  that  he  directed 
everything.     But  a  weaker  sovereign  soon  found  these  rude 
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nobles  an  overmatch  for  him.  It  is,  moreover,  well  pointed  out 
by  Sir  F.  Palgrave  that  we  find  instances  of  petitions  presented 
by  the  lay  or  spiritual  members  of  these  assemblies  to  Charle- 
magne, upon  which  capitularies  or  edicts  were  afterward  founded. 
("English  Commonwealth,"  ii,  411.)  It  is  to  be  inferred,  from 
several  texts  in  the  capitularies  of  Charlemagne  and  his  family, 
that  a  general  consent  was  required  to  their  legislative  constitu- 
tions, and  that  without  this  a  capitulary  did  not  become  a  law. 
It  is  not,  however,  quite  so  clear  in  what  method  this  was  testi- 
fied ;  or  rather  two  methods  appear  to  be  indicated.  One  was 
that  above  described  by  Hincmar,  when  the  determination  of  the 
seniores  was  referred  to  the  minores  for  their  confirmation :  "  in- 
terdum  pariter  tractandum,  et  non  ex  potestate  sed  ex  proprio 
mentis  intellectu  vel  sententia  confirmandum."  The  point  of 
divergence  between  two  schools  of  constitutional  antiquaries  in 
France  is  on  the  words  ex  potestate.  Mably,  and  others  whom  I 
have  followed,  say  "  not  by  compulsion,"  or  words  to  that  effect. 
But  Guizot  renders  the  words  diflferently :  "  Quelquefois  on  de- 
liberait  aussi,  et  les  confirmaient,  non  par  un  consentement  formel, 
mais  par  leur  opinion,  et  Tadhesion  de  leur  intelligence."  The 
Latin  idiom  will,  I  conceive,  bear  either  construction.  But  the 
context,  as  well  as  the  analogy  of  other  authorities,  inclines  me 
to  the  more  popular  interpretation,  which,  though  the  more  popu- 
lar, does  not  necessarily  carry  us  beyond  the  word  majores, 
taking,  that  as  descriptive  of  a  numerous  aristocracy. 

If,  indeed,  we  are  so  much  bound  by  the  majorum  in  this 
passage  of  Hincmar  as  to  take  for  merely  loose  phrases  the  con- 
tinual mention  of  the  populus  in  the  capitularies,  we  could  not 
establish  any  theory  of  popular  consent  in  legislation  from  the 
general  placita  held  almost  every  May  by  Charlemagne.  They 
would  be  conventions  of  an  aristocracy;  numerous  indeed,  and 
probably  comprehending  by  right  all  the  vassals  of  the  crown, 
but  excluding  the  freemen  or  petty  allodialists,  not  only  from 
deliberating  upon  public  laws,  but  from  consenting  to  them.  We 
find,  however,  several  proofs  of  another  method  of  obtaining 
the  ratification  of  this  class — ^that  is,  of  the  Frank  people.  I  do 
not  allude  to  the  important  capitulary  of  Louis  (though  I  can 
not  think  that  M.  Guizot  has  given  it  sufficient  weight),  wherein 
the  count  is  directed  to  bring  twelve  Scabini  with  him  to  the 
imperial  placitum,  because  we  are  chiefly  at  present  referring  to 
the  reign  of  Charlemagne ;  and  yet  this  provision  looks  like  one 
of  his  devising.  The  scheme  to  which  I  refer  is  different  and 
less  satisfactory.  The  capitulary  determined  upon  by  a  national 
placitum  was  sent  round  to  the  counts,  who  were  to  read  it  in 
their  own  mallus  to  the  people,  and  obtain  their  confirmation. 
Thus  in  803,  "  Anno  tertio  clementissimi  domini  nostri  Karoli 
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August!,  sub  ipso  anno  haec  facta  capitula  sunt,  et  consignata 
Stephano  comiti,  ut  haec  manifesta  faceret  in  civitate  Parisiis, 
mallo  publico,  et  iUa  legere  faceret  coram  Scabiniis,  quod  ita 
et  fecit.  Et  omnes  in  uno  consenserunt,  quod  ipsi  voluissent  omni 
tempore  observare  usque  in  posterum.  Etiam  omnes  Scabinii, 
Episcopi,  Abbates,  Comites  manu  propria  subter  sig^naverunt." 
("  Rec.  des  Hist,"  v,  663.)  No  text  can  be  more  perspicuous 
than  this;  but  seversJ  other  proofs  might  be  given,  extending 
to  the  subsequent  reigns. 

Sir  F.  Palg^ave  is,  perhaps,  the  first  who  has  drawn  attention 
to  this  scheme  of  local  sanction  by  the  people;  though  I  must 
think  that  he  has  somewhat  obscured  the  subject  by  supposing 
the  malli,  wherein  the  capitulary  was  confirmed,  to  have  been 
those  of  separate  nations  constituting  the  Frank  Empire,  instead 
of  being  determined  by  the  territoriaJ  jurisdiction  of  each  count 
He  gives  a  natural  interpretation  to  the  famous  words,  ''  Lex 
consensu  populi  fit,  constitutione  regis."  The  capitulary  was  a 
constitution  of  the  king,  though  not  without  the  advice  of  his 
g^eat  men ;  the  law  was  its  confirmation  by  the  nation  collective- 
ly, in  the  great  placitum  of  the  Field  of  March,  or  by  separate 
consent  and  subscription  in  each  county. 

We  are  not,  however,  to  be  confident  that  this  assent  of  the 
people  in  their  county  courts  was  virtually  more  than  nominal. 
A  little  consideration  will  show  that  it  could  not  easily  have  been 
otherwise,  except  in  the  strongest  cases  of  unpopular  legisla- 
tion. No  Scabini  or  Rachimburgii  in  one  county  knew  much  of 
what  passed  at  a  distance;  and  dissatisfaction  must  have  been 
universal  before  it  could  have  found  its  organ  in  such  assemblies. 
Before  that  time  arrived  rebellion  was  a  more  probable  effect. 
One  capitulary,  of  823,  does  not  even  allude  to  consent:  "In 
suis  comitatibus  coram  omnibus  relegant,  ut  cunctis  nostra  ordi- 
natio  et  voluntas  nota  fieri  possit."  But  we  can  not  set  this 
against  the  language  of  so  many  other  capitularies,  which  imply 
a  formal  ratification. 

XVn,  page  160. — The  court  of  the  palace  possessed  a  con- 
siderable jurisdiction  from  the  earliest  times.  We  have  its  judg- 
ments under  the  Merovingian  kings.  Thus  in  a  diploma  of  Qovis 
III,  A.  D.  693,  dated  at  Valenciennes :  "  Cum  ad  universonim 
causas  audiendas  vel  recta  judicia  terminanda  resideremus." 
("  Rec.  des  Hist.,"  iv,  672.)  Under  the  house  of  Charlemagne 
it  is  fully  described  by  Hincmar  in  the  famous  passage  above 
mentioned.  It  was  not  so  much  in  form  a  court  of  appeal  as 
one  acting  by  the  sovereign's  authority,  to  redress  the  oppres- 
sion of  the  subject  by  inferior  magistrates.  Mr.  Allen  has  well 
rejected  the  singular  opinion  of  Meyer,  that  an  erroneous  or 
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corrupt  judgment  of  the  inferior  coiut  was  not  reversible  by  th 
royal  tribunal,  though  the  judges  might  be  punished  for  gi 
ing  it.  ("  Inquiry  into  Royal  Prerogative,"  appendix,  p.  2C 
Though,  according  to  what  is  said  by  M.  Beugnot,  the  appe 
was  not  made  in  regular  form,  we  can  not  doubt  that,  where  tl 
case  of  injury  by  the  inferior  judge  was  made  out,  justice  wou 
be  done  by  annulling  his  sentence.  The  emperor  or  king  oft< 
presided  here ;  or,  in  his  absence,  the  count  of  the  palace.  Bis 
ops,  counts,  household  officers,  and  others  constituted  this  coui 
which  is  not  to  be  confounded  with  that  of  the  seneschal,  havii 
only  a  local  jurisdiction  over  the  domains  of  the  crown,  ai 
which  did  not  continue  under  the  house  of  Capet.  (Beugnc 
"  Registres  des  Arrets,"  vol.  i,  pp.  15,  18,  in  "  Documens  I 
edits,"  1839.) 

This  tribunal,  the  court  of  the  palace,  was  not  founded  up( 
any  feudal  principle;  and  when  the  right  of  territorial  justi 
and  the  subordination  of  fiefs  came  to  be  thoroughly  establishe 
it  ought,  according  to  analogy,  to  have  been  replaced  by  01 
wherein  none  but  the  g^eat  vassals  of  France  should  have  ss 
Such,  however,  was  not  the  case.  This  is  a  remarkable  anomal 
and  a  proof  that  the  spirit  of  monarchy  was  not  Wholly  exti 
guished.  For,  weak  as  was  the  crown  under  the  first  Cape 
their  court,  though  composed  of  persons  by  no  means  the  pec 
of  all  who  were  amenable  to  it,  gave  several  judgements  affectii 
some  considerable  feudatories,  such  as  the  Count  of  Anjou  und 
Robert.  (Id.,  p.  22.)  No  court  composed  only  of  great  vassj 
appears  in  the  eleventh  or  twelfth  centuries ;  no  notion  of  judic 
subordination  prevailed ;  the  vassals  of  the  crown  sat  with  tho 
of  the  duchy  of  France;  and  latterly  even  clerks  came  in 
assessors  or  advisers,  though  without  suffrage  (p.  31).  But  j 
important  event  brought  forward,  for  the  first  time,  the  tr 
feudal  principle.  This  was  the  summons  of  John,  as  Duke 
Normandy,  to  justify  himself  as  to  the  death  of  Arthur.  It  h 
been  often  said  that  twelve  peers  of  France  had  appeared  at  t 
coronation  of  Philip  Augustus,  in  11 79.  This,  however,  a  la 
writer  has  denied,  and  does  not  place  them  higher  than  the  pr 
ceedings  against  John,  in  1204.  (Id.,  p.  44.)  In  civil  caus< 
as  has  above  been  said,  there  had  been  several  instances  where 
the  king's  court  had  pronounced  judgment  against  vassals  of  t 
crown.  The  idea  had  gained  ground  that  the  king,  by  virt 
of  his  full  prerogative,  communicated  to  all  who  sat  in  that  coi 
a  portion  of  his  own  sovereignty.  Such  an  opinion  would 
sanctioned  by  the  bishops,  and  by  all  who  leaned  toward  t 
imperial  theory  of  government,  never  quite  eradicated  in  t 
Church.  But  the  high  rank  of  John,  and  the  important  conj 
quences  likely  to  result  from  his  condemnation,  forbade  a 
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irregularity  of  which  advantage  might  be  taken.  John  is  always 
said  to  have  been  sentenced,  "  judicio  parium  suorum  " ;  whence 
we  may  conclude  that  inferior  lords  did  not  take  a  part.  (Id., 
ibid.)  And  from  that  time  we  find  abundant  proofs  of  the  peer- 
age of  France,  composed  of  six  lay  and  six  spiritual  persons; 
though  upon  this  supposition  Normandy  was  never  a  substantial 
member  of  that  class,  having  only  appeared  for  a  moment,  to 
vanish  in  the  next  by  its  reunion  to  the  domain. 

The  feudal  principle  seemed  now  to  have  recovered  strength : 
a  right  which  the  vassals  had  never  enjoyed,  though  in  consist- 
ency their  due,  was  formally  conceded.  But  it  was  too  late  in 
the  thirteenth  century  to  render  any  new  privilege  available 
against  the  royal  power.  Though  it  was  for  that  time  an  un- 
contested right  of  the  peers  to  be  tried  by  some  of  their  order, 
this  was  construed  so  as  not  to  exclude  others,  in  any  number, 
and  with  equivalent  suffrage.  One  or  more  peers  being  present, 
the  court  was,  in  a  later  phrase,  "  suffisamment  gamie  de  pairs  " ; 
and  thus  the  lives  and  rights  of  the  Dukes  of  Guienne  or  Bur- 
gundy were  at  the  mercy  of  mere  lawyers. 

XVIII,  page  i66. — Savigny,  in  his  "  History  of  Roman  Law 
in  the  Middle  Ages,"  and  Raynouard,  in  his  "  Histoire  du  Droit 
Municipal "  (1828),  have,  since  the  first  publication  of  this  work 
in  1818,  traced  the  continuance  of  municipal  institutions,  in  sev- 
eral French  cities,  from  the  age  of  the  Roman  Empire  to  the 
twelfth  century,  when  the  formal  charters  of  communities  first 
appear.  But  it  will  render  the  subject  clearer  if  we  look  at  the 
constitution  which  Rome  gave  to  the  cities  of  Italy,  and  ulti- 
mately of  the  provinces.  We  are  not  concerned  with  the  privi- 
leges of  Roman  citizenship,  whether  local  or  personal,  but  with 
those  appertaining  to  each  city.  These  were  originally  founded 
on  the  republican  institutions  of  Rome  herself;  the  supreme 
power,  so  far  as  it  was  conceded,  and  the  choice  of  magistrates, 
rested  with  the  assembly  of  the  citizens.  But  after  Tiberius  took 
this  away  from  the  Roman  comitia  to  vest  it  in  the  senate,  it  ap- 
pears that,  either  through  imitation  or  by  some  imperial  edict, 
this  example  was  followed  in  every  provincial  city.  We  find 
everywhere  a  class  named  "  curiales,"  or  "  decuriones  "  (synony- 
mous words),  in  whom,  or  in  those  elected  by  them,  resided  what- 
ever authority  was  not  reserved  to  the  proconsul  or  other  Roman 
magistrate.  Though  these  words  occur  in  early  writers,  it  must 
be  admitted  that  our  chief  knowledge  of  the  internal  constitution 
of  provincial  cities  is  derived  from  the  rescripts  of  the  later  em- 
perors, especially  in  the  Theodosian  code. 

The  decurions  are  several  times  mentioned  by  Pliny.  In 
Greek  or  Asiatic  towns  the  word  pavXri  answered  to  curia,  and 
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PovXj€vrti9  to  decurio.  Pliny  refers  to  a  lex  Pompcia,  probably 
of  the  great  Pompey,  which  appears  to  have  regulated  the  in- 
ternal constitution,  at  least  of  the  Pontic  and  Bithynian  cities. 
According  to  this,  the  members  of  the  council,  or  fiovkri,  were 
named  by  certain  censors,  to  whose  list  the  emperor,  in  the  time 
of  Pliny,  added  a  few  by  especial  favour.  ("  Plin.  Epist,"  x,  113.) 
In  later  times  the  decurions  are  said  to  have  chosen  their  own 
members,  which  can  mean  little  more  than  that  the  form  of  elec- 
tion was  required,  for  birth  or  property  gave  an  inchoate  title. 
They  were  a  local  aristocracy,*'  requiring  perhaps  originally  the 
qualification  of  wealth,  which  in  the  time  of  Pliny,  at  least  in 
Asia,  was  of  a  hundred  thousand  sesterces,  or  about  eight  hun- 
dred pounds.  ("  Epist.,"  i,  19.)  But  latterly  it  appears  that  every 
son  of  a  decurion  inherited  the  rights  as  well  as  the  liabilities 
of  his  father.  We  read,  "  qui  origine  sunt  curiales,"  and  "  honor 
quern  nascendo  meruit."  Property,  however,  gave  a  similar  title ; 
every  one  possessing  twenty-five  jugera  of  freehold  ought  to  be 
inscribed  in  the  order.  This  title,  honourable  to  Roman  ears, 
ordo  decurionum,  or  simply  ordo,  is  always  applied  to  them. 
They  were  summoned  on  the  Kalends  of  March  to  choose  mu- 
nicipal officers,  of  whom  the  most  remarkable  were  the  duumvirs, 
answering  to  the  consuls  of  the  imperial  city.  These  possessed 
a  slight  degree  of  civil  and  criminal  jurisdiction,  and  were  bound 
to  maintain  the  peace.  They  belonged,  however,  only  to  cities 
enjoying  the  jus  Italicum,  a  distinction  into  which  we  need  not 
now  inquire;  and  Savigny  maintains  that,  in  Gaul  especially, 
which  we  chiefly  regard,  no  local  magistrate,  in  a  proper  sense, 
ever  existed,  the  whole  jurisdiction  devolving  on  the  imperial 
officers.  This  is  far  from  the  representation  of  Raynouard,  who, 
though  writing  after  Savigny,  seems  ignorant  of  his  work,  nor 
has  it  been  adopted  by  later  French  inquirers. 

But  another  institution  is  highly  remarkable,  and  does  pecul- 
iar honour  to  the  great  empire  which  established  it,  that  of  De- 
fensor Civitatis — ^a  standing  advocate  for  the  city  against  the 
oppression  of  the  provincial  governor.  His  office  is  only  known 
by  the  laws  from  the  middle  of  the  fourth  century,  the  earliest 
being  of  Valentinian  and  Valens,  in  365 ;  but  both  Cicero 
("  Epist.,"  xii,  56)  and  Pliny  (**  Epist.,"  x,  3)  mention  an  Ecdicus 
with  something  like  the  same  functions;  and  Justinian  always 
uses  that  word  to  express  the  Defensor  Civitatis.  He  was  chosen 
for  five  years,  not  by  the  curiales,  but  by  the  citizens  at  large. 
Nor  could  any  decurion  be  defensor ;  he  was  to  be  taken  "  ex 
aliis  idoneis  personis  " ;  which  Raynouard  translates,  "  among  the 
most  distinguished  inhabitants  " — ^a  sense  neither  necessary  nor 

"  Though  I  use  this  word,  which  ex-       of  law,  the  decurions  were  "  nulla  praediti 
presaes  a  general  truth,  yet,  in  atrictneaa       digniute."    C*  Cod.  Theod.,"  la,  i,  6.) 
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probable.  ("  Cod.  Theod.,"  i,  tit.  xi ;  Du  Cange ;  Troja,  iii,  1066; 
Raynouard,  i,  71.) 

The  duties  of  the  defensor  will  best  appear  by  a  passage  in 
a  rescript  of  a.  d.  385,  inserted  in  the  code  of  Justinian :  "  Scilicet, 
ut  in  primis  parentis  vicem  plebi  exhibeas,  descriptionibus  rusti- 
cos  urbanosque  non  patiaris  afHigi ;  officialium  insolentiae  et  ju- 
dicum  procacitati,  salva  reverentia  pudoris,  occurras ;  ingrediendi 
cum  voles  ad  judicem  liberam  habeas  facultatem ;  super  exigendi 
damna,  vel  spolia  plus  petentium  ab  his  quos  liberorum  loco  tueri 
debes,  excludas;  nee  patiaris  quidquam  ultra  delegationem  soli- 
tam  ab  his  exigi,  quos  certum  est  nisi  tali  remedio  non  posse 
reparari."  ("  Cod.,"  i,  55,  4.)  But  the  Defensores  were  also 
magistrates  and  preservers  of  order :  "  Per  omnes  reg^ones  in 
quibus  fera  et  periculi  sui  nescia  latronum  fervet  insania,  proba- 
tissimi  quique  et  districtissimi  defensores  adsint  discipline,  et 
quotidianis  actibus  praesint,  qui  non  sinant  crimina  impunita 
coalescere;  removeant  patrocinia  quae  favorem  reis,  et  auxilium 
scelerosis  impartiendo,  maturari  scelera  fecerunt."  (Id.,  i,  55,  6. 
See,  too,  Theod.,  ubi  supra.) 

It  may  naturally  be  doubted  whether  the  principles  of  free- 
dom and  justice,  which  dictated  these  municipal  institutions  of 
the  empire,  were  fully  carried  out  in  effect.  Perhaps  it  might  be 
otherwise  even  in  the  best  times — ^those  of  Trajan  and  the  An- 
tonines.  But  in  the  decline  of  the  empire  we  find  a  striking 
revolution  in  the  condition  of  the  decurions.  Those  evil  days 
rendered  necessary  an  immense  pressure  of  taxation;  and  the 
artificial  scheme  of  imperial  policy,  introduced  by  Diocletian  and 
perfected  by  Constantine,  had  for  its  main  object  to  drain  the 
resources  of  the  provinces  for  the  imperial  treasury.  The  de- 
curions were  made  liable  to  such  heavy  burdens,  their  responsi- 
bility for  local  as  well  as  public  charges  was  so  extensive  (in 
every  case  their  private  estates  being  required  to  make  up  the 
deficiency  in  the  general  tax),  that  the  barren  honours  of  the 
office  afforded  no  compensation,  and  many  endeavoured  to  shun 
them.  This  responsibility,  indeed,  of  the  decurions,  and  their 
obligation  to  remain  in  the  city  of  the  domicile,  as  well  as  their 
frequent  desire  to  escape  from  the  burdens  of  their  lot,  is  mani- 
fest even  in  the  "  Digest " — ^that  is,  in  the  beginning  of  the  third 
century  (when  the  opinions  of  the  lawyers  therein  collected  were 
given),  while  the  empire  was  yet  unscathed — but  the  evil  became 
more  flagrant  in  subsequent  times.  The  laws  of  the  fourth  and 
fifth  centuries,  in  the  Theodosian  code,  perpetually  compel  the 
decurions,  under  severe  penalties,  to  remain  at  home  and  undergo 
their  onerous  duties.  These  laws  are  one  hundred  and  ninety- 
two  in  number,  filling  the  first  title  of  the  twelfth  book  of  that 
code.     Guizot,  indeed,  Saviguy,  and  even  Raynouard  (thougb 


NOTES  TO  CHAPTER  II 


983 


his  bias  is  always  to  magnify  municipal  institutions),  have  drawn 
from  this  source  such  a  picture  of  the  condition  of  the  decurions 
in  the  last  two  centuries  of  the  Western  Empire,  that  we  are 
almost  at  a  loss  to  reconcile  this  absolute  impoverishment  of 
their  order  with  other  facts  which  apparently  bear  witness  to 
a  better  state  of  society.  For,  greatly  fallen  as  the  decurions 
of  the  provincial  cities  must  be  deemed,  in  comparison  with 
their  earlier  condition,  there  was  still,  at  the  beginning  of  the 
fifth  century,  especially  in  Gaul,  a  liberal  class  of  good  family, 
and  not  of  ruined  fortunes,  dwelling  mostly  in  cities,  or  some- 
times in  villas  or  country  houses  not  remote  from  cities,  from 
whom  the  Church  was  replenished,  and  who  kept  up  the  polite- 
ness and  luxury  of  the  empire.**  The  senators  or  senatorial 
families  are  often  mentioned ;  and  by  the  latter  term  we  per- 
ceive that  an  hereditary  nobility,  whatever  might  be  the  case  with 
some  of  the  barbarian  nations,  subsisted  in  public  estimation, 
if  not  in  privilege,  among  their  Roman  subjects.  The  word 
senate  appears  to  be  sometimes  used  for  the  curia  at  large ;  ** 
but  when  we  find  senatorius  ordo,  or  senatorium  genus,  we  may 
refer  it  to  the  higher  class,  who  had  served  municipal  offices,  or 
had  become  privileged  by  imperial  favour,  and  to  whom  the  title 
of  **  clarissimi "  legally  belonged.  It  seems  probable  that  this 
appellative  senator,  rather  than  senior,  has  given  rise  to  seign- 
eur, sire,  and  the  like  in  modem  languages.  The  word  sena- 
torius appears  early  to  have  acquired  the  meaning  noble  or  gen- 
tlemanlike, though  I  do  not  find  this  in  the  dictionaries.  This 
is,  I  conceive,  what  Pliny  means  by  the  "  quidam  senatorius 
decor,"  which  he  ascribes  to  his  young  son-in-law  Acilianus. 
("  Epist.,"  i,  14.)  It  is  the  air  noble,  the  indescribable  look, 
rarely  met  with  except  in  persons  of  good  birth  and  liberal 
habits.  In  the  age  of  Pliny  this  could  only  refer  to  the  Roman 
senate.** 

A  great  number  of  laws  in  this  copious  title  of  the  Theo- 
dosian  code,  many  of  which  are  cited  by  Raynouard  (vol.  i,  p.  80), 


**The  letters  of  Sidonius  Ai>olliiiaris 
bear  abundant  testimony  to  this,  even 
for  bis  age,  which  was  after  the  middle 
of  the  century;  and  the  state  of  Gaul 
must  have  been  much  better  before.  Sal- 
Tian,  too,  in  his  declamation  against  the 
vices  of  the  provincials,  gives  us  to  un- 
derstand  that  they  were  the  vices  of 
wealth. 

**  This  was  rather  by  analopr  than  in 
strictness :  thus,  "  Sux,  si  sic  dici  oportet, 
curiae  senatorem."  (Lib.  12,  tit.  i.  lex 
%.)  But  perhaps  the  languai^e  in  differ- 
ent parts  of  the  empire,  or  in  different 
periods,  might  not  be  the  same.  The  law 
fust  cited  is  of  Arcadius.  But  Majorian 
says,  in  the  next  age  and  in  the  West,  of 
the  curiales,  *'  Quorum  ccetum  recte  ap- 


pellavit  antiquitas  minorem  senatum." 
(Gothofred,  in  leg.  85,  supri  citat)  Some 
modem  writers  too  much  confound  all 
who  are  denominated  senators  with  the 
curiales. 

**  I  presume  that  Sidonius  Apollinaris 
means  something  complimentary  where 
he  says,  *'  Prandebamus  breviter^  copi- 
ose,  senatorium  ad  morem;  quo  msitum 
institutumque  multas  epulas  pauds  pa- 
ropsidibus  apponi.*'    ("  Epist.,     ii,  9.) 

The  hereditary  nobility  of  the  senate, 
implying  purity  of  blood,  was  recognised 
very  early  in  imperial  Rome.  By  the 
lex  Julia,  the  descendants  of  senators  to 
the  fourth  generation  were  incapable  ol 
marrying  libertiii««  i!*  l^w^^C^  tsCva.^  %« 
44.) 
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manifest  a  distinction  between  the  curia  and  the  senate,  or,  as 
it  is  sometimes  called,  "  nobiUssima  curia " ;  and  though  per- 
haps, in  certain  instances,  they  may  be  referred  to  the  great 
senates  of  Rome  or  Constantinople,  which  were  the  fountains 
of  all  provincial  dignity  of  this  kind,  there  are  others  which  can 
only  be  explained  on  the  supposition  that  they  relate  to  decuri- 
ons,  as  it  were  emeriti,  and  promoted  to  a  higher  rank.  Thus, 
one  of  Valentinian  and  Valens,  in  364,  which  is  the  earliest  that 
seems  explicit :  "  Nemo  ad  ordinem  senatorium  ante  functionem 
omnium  munerum  municipalium  senator  accedat.  Cum  autem 
universis  transactis,  patrix  stipendia  fuerit  emensus,  turn  eum 
ita  ordinis  senatorii  complexus  excipiet,  ut  reposcenlium  civium 
flagitatio  noo  fatiget."  (Lex.  Ivii.)  The  second  title  of  the  sixth 
book  of  the  Theodosian  code,  "  De  Senatoribus,"  is  unfortu- 
nately lost;  but  Gothofred  has  restored  a  Paratitlon  from  other 
parts  of  the  same  code,  and  especially  from  the  title  above  men- 
tioned, in  the  twelfth  book,  by  reference  to  which  this  part  of  the 
imperial  constitution  will  be  best  understood.  It  appears  diflS- 
cult  to  explain  every  passage.  But,  on  the  whole,  we  can  not 
hesitate  to  agree  with  Guizot  and  Savigny  that  the  name  of  sena- 
tor was  given  to  a  privileged  class  in  the  provincial  cities,  who, 
having  served  through  all  the  public  functions  of  the  curia,  were 
entitled  to  a  legal  exemption  in  future,  and  ascended  to  the 
dignity  of  "  Clarissimi."  Many  others,  independent  of  the  decu- 
rions,  obtained  this  rather  by  the  emperor's  favour,  or  by  the 
performance  of  duties  which  regularly  led  to  it.  They  were  nomi- 
nated by  the  emperor,  and  might  be  removed  by  him ;  but  other- 
wise their  rank  was  hereditary.  Those  decurions,  therefore,  who 
could  bear  the  burdens  of  municipal  liabilities  without  impover- 
ishment rose  so  far  above  them  that  their  families  were  secure 
in  wealth  as  well  as  privilege.  Thus  the  word  senator  must  be 
taken,  in  relation  to  them,  as  merely  an  aristocratic  distinction, 
without  regard  to  its  original  sense."  It  is  sufficiently  dear  that 
senatorial  families,  by  whatever  means  separated  from  the  rest, 
constituted  the  nobility  of  Gaul.  Thus  we  read  in  Gregory  of 
Tours  (lib.  ii,  c.  21,  sub  ann.  475):  "  Sidonius  vir  secundum 
ssecuH  dignitatem  nobilissimus,  et  de  primis  Galliarum  senatori- 
bus, ita  ut  filiam  sibi  Aviti  imperatoris  in  matrimonio  sociarit" 
Another  is  called  "  vir  valde  nobilis  et  de  primis  senatoribus 
Galliarum."  Other  passages  from  the  same  historian  might  be 
adduced.  But  this  is  not  to  our  immediate  purpose,  which  is  to 
trace  briefly  the  state  of  municipal  institutions  in  Gaul.     The 

"  For  (hi>  distinction  between  euriilei  ill  of  which  throw  aome  light  apon,  or 

mnd  aenalores  the  reider  aty  consult  the  relile    to,    tint    nlher    obicurc    tabjceb 

title    ol    the    TheodosisB    code    on    Of-  Guuot,  Savignj,  (ad  Rajnouard  uc  tb« 

cnriooi,  ibove  cited,  LcR.,  B^  go,  ej,  loS.  modem  suidei. 
iiD,   III,    iiS,   laa,    1J9,   ijg,   its,    iSi,   iSj; 
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senatorial  order,  or  Roman  provincial  nobility,  of  which  we  have 
just  been  speaking,  is  different. 

Raynouard,  the  diligent  elucidator  of  this  great  question, 
answers  the  very  specious  objection  of  Mably,  drawn  from  the 
silence  of  the  capitularies,  which,  though  addressed  to  many 
classes  of  magistrates,  never  mention  any  peculiar  to  the  cities, 
by  observing  that  these  capitularies  were  not  designed  for  those 
who  lived  by  the  Roman  law  (vol.  ii,  p.  160).  Savigny  had 
already  made  the  same  remark.  There  seems  to  be  some  force 
in  this  answer ;  and  at  least  it  is  impossible  to  arg^e  with  Mably, 
from  a  negative  probability,  against  the  indisputable  evidence 
that  the  municipal  magistrates  of  some  cities  were  in  being.  It 
may  be  justly  doubted,  indeed,  whether  they  possessed  a  con- 
siderable authority.  Subject  to  the  count,  as  the  great  deposi- 
tary of  royal  power,  they  would  not  perhaps  be  held  worthy  of 
receiving  immediate  commands  from  the  sovereign  in  the  national 
council.  Troja  speaks  with  contempt  of  these  "  curiae,"  whose 
chief  business  was  to  register  testaments  and  witness  deeds: 
"  Son  sempre  i  medisimi  ed  anche  derisorj  i  ricordi  delle  curie, 
ridotte  alle  funzioni  di  registrar  testamenti,  donazioni  e  contratti, 
o  ad  elegger  magistrati  che  non  poteano  difendere  il  Romano 
dalle  violenze  dei  Franchi,  senza  Tintervenzione  de'  vescovi  di 
sangue  Romano,  o  di  sangue  barbarico;  ma  in  vano  si  cerche- 
rebbe  la  vita  e  la  possanza  della  curia  Romana  in  questi  vani 
simulacri "  (vol.  i,  part  v,  p.  133).  They  might  be,  nevertheless, 
quite  as  important  as  under  the  later  emperors. 

It  is  not  necessary  to  conclude  that  every  city  in  which  the 
curia  or  the  defensor  subsisted  during  the  imperial  government 
retained  those  institutions  throughout  the  domination  of  the 
Franks.  It  appears  that  the  functions  of  "  defensor  civitatis," 
that  is  to  say,  the  protection  of  the  city  against  arbitrary  acts 
of  the  provincial  governors,  and  the  exercise  of  jurisdiction  with- 
in its  boundaries,  frequently  devolved  upon  the  bishop.  It  is 
impossible  not  to  recognise  the  efficacy  of  episcopal  government 
in  sustaining  municipal  rights  during  the  first  dynasty.  The 
bishops  were  a  link,  or  rather  a  shield,  between  the  barbarians 
who  respected  them  and  the  people  whom  they  protected,  and 
to  whose  race  they  for  a  long  time  commonly  belonged.  But  the 
bishop  was  legally,  and  sometimes  actually;  elected,  as  the  de- 
fensor had  been,  by  the  people  at  large.  This,  indeed,  ceased 
to  be  the  case  before  the  reign  of  Charlemagne ;  and  the  crown, 
or  (in  the  progress  of  the  feudal  system)  its  chief  vassals,  usurped 
the  power  of  nomination,  though  the  formality  of  election  was 
not  abolished.  Certain  it  is  that  from  this  analogy  to  the  de- 
fensor, and  from  the  still  closer  analogfy  to  the  feudal  vassal, 

after  royal  grants  of  jurisdiction  and  immunity  became  usual, 
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not  less  than  by  the  respect  due  to  his  station,  the  bishop  became 
as  much  the  civil  governor  of  his  city  as  the  count  was  of  the 
rural  district. 

This  was  a  great  revolution  in  the  internal  history  of  cities, 
and  one  which  generally  led  to  the  discontinuance  of  their  popu- 
lar institutions;  so  that  after  the  reign  of  Charlemagne,  if  not 
earlier,  we  may  perhaps  consider  a  municipality  choosing  its 
own  officers  as  an  exception,  though  not  a  very  infrequent  one, 
to  the  general  usage.  But  instances  of  this  are  more  commonly 
found  to  the  south  of  the  Loire,  where  Roman  laws  prevailed 
and  the  feudal  spirit  was  less  vigorous  than  in  the  northern 
provinces.  Thus  Raynouard  has  deduced  the  municipal  govern- 
ment of  ten  cities  from  the  fifth  to  the  twelfth  century.  Seven 
of  these  are  of  the  south — Perig^eux,  Bourges,  Aries,  Nismes, 
Marseilles,  Toulouse,  and  Narbonne;  three  only  of  the  north- 
Paris,  Rheims,  and  Metz  (vol.  ii,  p.  177).  It  seems,  however, 
more  than  probable  that  these  were  not  the  whole ;  even  in  the 
north  Meaux  and  Chalons  might  be  added,  and,  what  in  early 
times  was  undoubtedly  to  be  reckoned  a  Frank  city,  Cologne. 
The  corporate  character  of  many  of  these  is  displayed  by  Uieir 
coins.  "  Civitas  Massiliensis,"  or  "  Narbonensis,"  will  be  found 
on  the  reverse  of  pieces  bearing  the  heads  of  the  French  kings 
of  the  three  dynasties,  especially  under  Louis  the  Debonair  and 
Charles  the  Bald  (p.  152).  But  it  seems  to  me  that  the  evidence 
of  a  popular  assembly  or  curia,  even  in  Rheims,  which  has  always 
been  wont  to  boast  peculiarly  of  the  antiquity  of  her  privileges, 
is  weak  comparatively  with  what  M.  Raynouard  has  alleged  for 
the  cities  of  Provence.  As  to  Paris,  it  is  absolutely  none  at  all. 
This  assembly  appears  to  have  hardly  survived  in  the  north  of 
France,  and  to  have  been  replaced  by  scabini.  These  were  origi- 
nally chosen  by  the  citizens,  but  gradually  on  the  bishop's  nomina- 
tion. Those  of  Rheims  appear  in  847,  exercising  their  functions 
under  an  officer  of  the  archbishop.  ("  Archives  Administratifs 
de  la  Ville  de  Rheims,"  preface,  p.  7,  in  "  Documens  Inedits," 
1839.)  The  editor,  however  (M.  Varin),  inclines  to  adopt  the 
theory  of  a  Roman  origin  for  the  privileges  of  that  city.  The 
citizens  called  themselves  in  991,  addressing  the  archbishop, 
"  cives  tui " ;  whence  M.  Varin  infers  that  they  took  an  oath 
of  allegiance  to  that  prelate,  and  that  their  claims  to  a  prescriptive 
independence  must  be  given  up  (vol.  i,  p.  156).  Such  independ- 
ence (that  is,  of  all  but  the  sovereign)  can  at  most  only  be  ad- 
mitted as  to  the  great  cities  of  Provence  and  Languedoc,  which 
in  the  twelfth  and  thirteenth  centuries  entered  into  treaties  with- 
foreign  powers,  and  conducted  themselves  as  independent  re- 
publics, though  perhaps  under  the  nominal  superiority  of  the 
counts.    Emulous,  as  it  appears,  of  Italian  liberty,  they  adopted 


NOTES  TO  CHAPTER  II  987 

the  government  by  consuls  elected  by  the  community.  And  this 
honourable  title  was  given  to  the  chief  magistrates  in  most  cities 
south  of  the  Loire,  though  a  different  system,  as  we  shall  see, 
prevailed  on  the  other  bank. 

The  Benedictine  historians  of  Lang^edoc  are  of  opinion  that 
the  city  of  Nismes  had  municipal  magistrates  in  the  middle  of 
the  tenth  century  (tome  ii,  p.  iii).  The  burgesses  of  Car- 
cassonne appear  by  name  in  a  charter  of  1107  (p.  515).  In  one 
of  1 131  the  consuls  of  Beziers  are  mentioned ;  they  existed,  there- 
fore, previously  (p.  409,  and  appendix,  p.  959).  The  magistrates 
of  St.  Antonin  en  Rouergue  are  named  in  11 36;  those  of  Mont- 
pellier  in  1142;  of  Narbonne  in  1148;  and  of  St.  Gilles  in  1149 
(pp.  515,  432,  442,  464).  The  capitouls  of  Toulouse  pretend  to 
an  extravagant  antiquity;  but  were,  in  fact,  established  by  Al- 
fonso, Count  of  Toulouse,  who  died  in  1148.  In  11 52  Raymond 
V  confirmed  the  regulations  made  by  the  common  council  of 
Toulouse,  which  became  the  foundation  of  the  customs  of  that 
city  (p.  472). 

If  we  may  trust  altogether  to  the  "  Assises  de  Jerusalem  "  in 
their  present  shape,  the  court  of  burgesses,  having  jurisdiction 
over  persons  of  that  rank,  was  instituted  by  Godfrey  of  Bouillon, 
who  died  in  iioo.  ("  Ass.  de  Jerus.,"  c.  2.)  This  would  be  even 
earlier  than  the  charter  of  London,  granted  by  Henry  I.  Lord 
Littleton  goes  so  far  as  to  call  it  "  certain  that  in  England 
many  cities  and  towns  were  bodies  corporate  and  communities 
long  before  the  alteration  introduced  into  France  by  the  charters 
of  Louis  le  Gros."  ("  Hist,  of  Henry  II,"  vol.  iv,  p.  29.)  But 
this  position,  as  I  shall  more  particularly  show  in  another  place, 
is  not  borne  out  by  any  good  authority,  if  it  extends  to  any  in- 
ternal jurisdiction  and  management  of  their  own  police;  whereof, 
except  in  the  instance  of  London,  we  have  no  proof  before  the 
reign  of  Henry  II. 

The  legal  incorporation  of  communities  \yas  perhaps  earlier 
in  Spain  than  in  any  other  country.  Alfonso  V  in  1020  granted 
a  charter  to  Leon,  which  is  said  to  mention  the  common  council 
of  that  city  in  terms  that  show  it  to  be  an  established  institution. 
During  the  latter  part  of  the  eleventh  century,  as  well  as  in  sub- 
sequent times,  such  charters  are  very  frequent.  •  (Marina,  "  En- 
sayo  Historico-Critico  sobre  las  sieta  partidas.")  In  several 
instances  we  find  concessions  of  smaller  privileges  to  towns,  with- 
out any  political  power.  Thus  Berenger,  Count  of  Barcelona,  in 
1025,  confirms  to  the  inhabitants  of  that  city  all  the  franchises 
which  they  already  possess.  These  seem,  however,  to  be  con- 
fined to  exemption  from  paying  rent  and  from  any  jurisdiction 
below  ythat  of  an  officer  deputed  by  the  count.  (De  Marca, 
**  Matxa  Hispanick,"  p.  1038.)    Another  grant  occurs  in  the  same 
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volume  (p.  909),  from  the  Bishop  of  Barcelona  in  favour  of  a 
town  of  his  diocese.  By  some  inattention  Robertson  has  quoted 
these  charters  as  granted  to  "  two  villages  in  the  county  of  Rousil- 
lon."  ("Hist.  Charles. V,"  note  16.)  The  charters  of  Tortosa 
and  Lerida  in   1149  do  not  contain  any  grant  of  jurisdiction 

(p.  1303). 

The  corporate  towns  in  France  and  England  always  enjoyed 

fuller  privileges  than  these  Catalonian  charters  impart.  The 
essential  characteristics  of  a  commune,  according  to  M.  Bre- 
quigny,  were  an  association  confirmed  by  charter;  a  code  of 
fixed  sanctioned  customs ;  and  a  set  of  privileges,  always  includ- 
ing municipal  or  elective  government.  ("  Ordonnances,"  p.  3.) 
A  distinction  ought,  however,  to  be  pointed  out,  which  is  rather 
liable  to  elude  observation,  between  communes,  or  corporate 
towns,  and  boroughs  (bourgeoisies).  The  main  difference  was 
that  in  the  latter  there  was  no  elective  government,  the  magis- 
trates being  appointed  by  the  king  or  other  superior.  In  the 
possession  of  fixed  privileges  and  exemptions,  in  the  personal 
liberty  of  their  inhabitants,  and  in  the  certainty  of  their  legal 
usages,  there  was  no  distinction  between  corporate  towns  and 
mere  boroughs:  and,  indeed,  it  is  agreed  that  every  corporate 
town  was  a  borough,  though  every  borough  was  not  a  corpora- 
tion.** The  French  antiquary  quoted  above  does  not  trace  these 
inferior  communities  or  boroughs  higher  than  the  charters  of 
Louis  VI.  But  we  find  the  name  and  a  good  deal  of  the  sub- 
stance, in  England  under  William  the  Conqueror,  as  is  manifest 
from  "  Doomsday  Book." 

It  is  evident  that  if  extensive  privileges  of  internal  govern- 
ment had  been  preserved  in  the  north  of  France,  there  could  have 
been  no  need  for  that  great  movement,  toward  the  close  of  the 
eleventh  century,  which  ended  in  establishing  civic  freedom; 
much  less  could  the  contemporary  historians  have  spoken  of  this 
as  a  new  era  in  the  state  of  France.  The  bishops  were  now  almost 
sovereign  in  their  cities ;  the  episcopal,  the  municipal,  the  feudal 
titles,  conspired  to  enhance  their  power;  and  from  being  the 
protectors  of  the  people,  from  the  glorious  office  of  defensores 
civitatis,  they  had,  in  many  places  at  least,  become  odious  by 
their  own  exactions.  Hence  the  citizens  of  Cambray  first  re- 
volted against  their  bishop  in  957,  and,  after  several  ineffectual 
risings,  ultimately  constituted  themselves  into  a  community  in 
1076.  The  citizens  of  Mans,  about  the  latter  time,  had  the  cour- 
age to  resist  William,  Duke  of  Normandy ;  but  this  generous  at- 

"•Thc  preface  to   the  twelfth  volume  species,  or  rather  to  the  genua  and  the 

of  '*  Ordonnances  des  Rois  "  conuins  a  species.    See,  too,  that  to  the  fourteenth 

full  account  of  bourgeoisies,  as  that  to  volume  of  **  Recueil  des  Historiens,'*  p> 

the  eleventh  does  of  communes.    A  great  74. 
part  of  it,  however,  is  applicable  to  both 
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tempt  at  freedom  was  premature.  The  cities  of  Noyon,  Beau- 
vais,  and  St.  Quentin,  about  the  beginning  of  the  next  century, 
were  successful  in  obtaining  charters  of  immunity  and  self-gov- 
ernment from  their  bishops;  and  where  these  were  violated,  on 
one  side  or  the  other,  the  king,  Louis  VI,  came  in  to  redress  the 
injured  party  or  to  compose  the  dissensions  of  both.  Hence 
arose  the  royal  charters  of  the  Picard  cities,  which  soon  extended 
to  other  parts  of  France,  and  were  used  as  examples  by  the  vas- 
sals of  the  crown.  This  subject,  and  especially  the  struggles 
of  the  cities  against  the  bishops  before  the  legal  establishment 
of  communities  by  charter,  is  abundantly  discussed  by  M.  Thier- 
ry, in  his  "  Lettres  sur  THistoire  de  France."  But  even  where 
charters  are  extant,  they  do  not  always  create  an  incorporated 
community,  but,  as  at  llaon,  recognise  and  regulate  an  internal 
society  already  established.  (Guizot,  "  Civilisation  en  France," 
leqon  47.) 

We  must  here  distinguish  the  cities  of  Flanders  and  Holland, 
which  obtained  their  independence  much  earlier;  in  fact,  their 
self-government  goes  back  beyond  any  assignable  date.  (Sis- 
mondi,  iv,  432.)  They  appear  to  have  sprung  from  a  distinct 
source,  but  still  from  the  great  reservoir  of  Roman  institutions. 
The  cities  on  the  Rhine  retained  more  of  their  ancient  organiza- 
tion than  we  find  in  northern  France.  The  Roman  language, 
says  Thierry,  had  here  perished;  the  institutions  survived.  At 
Cologne  we  find  from  age  to  age  a  corporation  of  citizens  ex- 
actly resembling  the  curia,  and  whose  members  set  up  hereditary 
pretensions  to  a  Roman  descent;  we  find  there  a  particular  tri- 
bunal for  the  "  cessio  bonorum,"  a  part  of  Roman  law  unknown 
to  the  old  jurisprudence  of  Germany  as  much  as  to  that  of  the 
feudal  system.  In  the  twelfth  century  the  free  constitution  of 
Cologne  passed  for  ancient.  From  Cologne  and  Treves  munici- 
pal rights  spread  to  the  Rhenish  cities  of  less  remote  origin, 
and  reached  the  great  communities  of  Flanders  and  Brabant. 
Thierry  has  quoted  a  remarkable  passage  from  the  life  of  the 
Empress  St.  Adelaide,  who  died  in  999,  whence  we  may  infer 
the  continuance,  at  least  in  common  estimation,  of  Roman  privi- 
leges in  the  Rhenish  cities.  "  Ante  duodecimum  circiter  annum 
obitus  sui,  in  loco  qui  diciter  Salsa  (Seltz  in  Alsace),  urbem  de- 
crevit  fieri  sub  libertate  Romana,  quem  affectum  postea  ad  per- 
fectum  perducit  effectum."  ("  Recits  des  Temps  Merovingiens," 
i»  274.) 

But  the  acuteness  of  this  writer  has  discovered  a  wholly 
different  origin  for  the  communes  in  the  north  of  France.  He 
deduces  them  from  the  old  Teutonic  institution  of  guilds,  or  fra- 
ternities by  voluntary  compact,  to  relieve  each  other  in  poverty, 
or  to  protect  each  other  from  injury.    Two  essential  character- 
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istics  belonged  to  them :  the  common  banquet  and  the  common 
purse.  They  had  also  in  many  instances  a  religious,  sometimes 
a  secret,  ceremonial  to  knit  more  firmly  the  bond  of  fidelity.  They 
became,  as  usual,  suspicious  to  governments,  as  several  capitu- 
laries of  Charlemagne  prove.  But  they  spoke  both  to  the  heart 
and  to  the  reason  in  a  voice  which  no  government  could  silence. 
They  readily  became  connected  with  the  exercise  of  trades,  with 
the  training  of  apprentices,  with  the  traditional  rules  of  art.  We 
find  them  in  all  Teutonic  and  Scandinavian  countries ;  they  are 
frequently  mentioned  in  our  Anglo-Saxon  documents,  and  are 
the  basis  of  those  corporations  which  the  Norman  kings  recog- 
nised or  founded.  The  g^ild  was,  of  course,  in  its  primary  char- 
acter a  personal  association;  if  was  in  the  state,  but  not  the 
state ;  it  belonged  to  the  city  without  embracing  all  the  citizens ; 
its  purposes  were  the  good  of  the  fellows  alone.  But  when  their 
good  was  inseparable  from  that  of  their  little  country,  their  walls 
and  churches,  the  principle  of  voluntary  association  was  readily 
extended;  and  from  the  private  guild,  possessing  already  the 
vital  spirit  of  faithfulness  and  brotherly  love,  sprung  the  sworn 
community,  the  body  of  citizens,  bound  by  a  voluntary  but  per- 
petual obligation  to  guard  each  other's  rights  against  the  thefts 
of  the  weak  or  the  tyranny  of  the  powerftd. 

The  most  remarkable  proof  of  this  progress  from  a  merchant 
guild  to  a  corporation  is  exhibited  in  the  local  history  of  Paris. 
No  mention  of  a  curia  or  Roman  municipality  in  that  city  has 
been  traced  in  any  record :  we  are  driven  to  Raynouard's  argu- 
ment— Could  Paris  be  destitute  of  institutions  which  had  become 
the  right  of  all  other  cities  in  Gaul?  A  couple  of  lines,  how- 
ever, from  the  poem  of  Gulielmus  Brito,  under  Philip  Augustus, 
are  his  only  proof  (vol.  ii,  p.  219).  But  at  Paris  there  was  a  great 
college  or  corporation  of  nautae  or  marchands  d'eau — ^that  is, 
who  supplied  the  town  with  commodities  by  the  navigation  of 
the  Seine.**  These,  indeed,  do  not  seem  to  be  traced  very  far 
back,  but  the  necessary  documents  may  be  deficient.  They  ap- 
pear abundantly  in  the  twelfth  century,  with  a  provost  and  scabini 
of  their  own.  And  to  this  body  the  kings  in  that  age  conceded 
certain  rights  over  the  inhabitants.  The  arms  borne  by  the  city, 
a  ship,  are  those  of  the  college  of  nautae.  The  subsequent  process 
by  which  this  corporation  slid  into  a  municipality  is  not  clearly 
developed  by  the  writer  to  whom  I  must  refer. 

Thus  there  were  several  sources  of  the  municipal  institutions 
in  France;  first,  the  Roman  system  of  decurions,  handed  down 
prescriptively  in  some  cities,  but  chiefly  in  the  south ;  secondly, 

**  If  an  ingcription  quoted  by  the  edi*  porate  institution  under  Tiberiut.  But 
tors  of  Du  Canee,  voc.  Nautae,  be  genu-  this  must  prim&  facie  be  tuspidous  in  no 
ine,  the  Nautae  Parisiaci  existed  as  a  cor-       trifling  degree. 
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the  German  system  of  voluntary  societies  or  guilds,  spreading 
to  the  whole  community  for  a  common  end ;  thirdly,  the  forcible 
insurrection  of  the  inhabitants  against  their  lords  or  prelates; 
and,  lastly,  the  charters,  regularly  granted  by  the  king  or  by 
their  immediate  superior.  Few  are  likely  now  to  maintain  the 
old  theory  of  Robertson,  that  the  Kings  of  France  encouraged 
the  communities,  in  order  to  make  head  with  their  help  against 
the  nobility,  which  a  closer  attention  to  history  refutes.  We 
must  here,  however,  distinguish  the  corporate  towns  or  com- 
munities from  the  other  class,  called  burgages,  bourgeoisies.  The 
chatelains  encouraged  the  growth  of  villages  around  their  cas- 
tles, from  whom  they  often  derived  assistance  in  war,  and  con- 
ceded to  these  burgesses  some  privileges,  though  not  any  mu- 
nicipal independence. 

Guizot  observes,  as  a  difference  between  the  curial  system 
of  the  empire  and  that  of  the  French  communes  in  the  twelfth 
century,  that  the  former  was  aristocratic  in  its  spirit;  the  de- 
curions  filled  up  vacancies  in  their  body,  and  ultimately  their 
privileges  became  hereditary.  But  the  latter  were  grounded  on 
popular  election,  though  with  certain  modifications  as  to  eligi- 
bility. Yet  some  of  the  aristocratic  elements  continued  among 
the  communes  of  the  south  (le^on  48). 

It  is  to  be  confessed  that  while  the  kings,  from  the  end  of 
the  thirteenth  century,  altered  so  much  their  former  policy  as 
to  restrain,  in  great  measure,  and  even  in  some  instances  to  over- 
throw, the  liberties  of  French  cities,  there  was  too  much  pretext 
for  this  in  their  lawless  spirit  and  proneness  to  injustice.  The 
better  class,  dreading  the  populace,  gave  aid  to  the  royal  author- 
ity, by  admitting  bailiffs  and  provosts  of  the  crown  to  exercise 
jurisdiction  within  their  walls.  But  by  this  the  privileges  of  the 
city  were  gradually  subverted.  (Guizot,  leqon  49 ;  Thierry,  lettre 
xiv.)  The  ancient  registers  of  the  Parliament  of  Paris,  called 
Olim,  prove  this  continual  interference  of  the  crown  to  establish 
peace  and  order  in  towns,  and  to  check  their  encroachment  on 
the  rights  of  others.  "  Nulle  part,"  says  M.  Beugnot,  "  on  nc 
voit  aussi  bien  que  les  communes  ^taient  un  instrument  puissant 
pour  operer  dans  Tetat  de  grands  et  d'heureux  changemens,  mais 
non  une  institution  qui  eut  en  elle-meme  des  conditions  de 
duree."  ("  Registres  des  Arrets,"  vol.  i,  p.  192,  in  "  Documens 
Inedits,"  1839.) 

A  more  favourable  period  for  civic  liberty  commenced  and 
possibly  terminated  with  the  most  tyrannical  of  French  kings, 
Louis  XI.  Though  the  spirit  of  rebellion,  which  actuated  a  large 
part  of  the  nobles  in  his  reign,  was  not  strictly  feudal,  but  sprung 
much  more  from  the  combination  of  a  few  princes,  it  equally 
put  the  crown  in  jeopardy,  and  required  all  his  sagaidl^  \.^  ^hSj^cl- 


992 


HALLAM'S  MIDDLE  AGES 


Stand  its  encroachments.  He  encouraged,  therefore,  with  a  policy 
unusual  in  the  house  of  Valois,  the  Tiers  fitat,  the  middle  orders, 
as  a  counterpoise.  What  has  erroneously  been  said  of  Louis  VI 
is  true  of  his  subtle  descendant.  "  His  ordinances,"  it  is  remarked 
by  Sismondi  (xiv,  314),  "are  distinguished  by  liberal  views  in 
government.  He  not  only  gave  the  citizens,  in  several  places, 
the  choice  of  their  magistrates,  but  established  an  urban  militia, 
training  the  inhabitants  to  the  use  of  arms,  and  placing  in  their 
hands  the  appointment  of  oflScers."  And  thus,  at  the  close  of 
our  mediaeval  period,  we  leave  the  municipal  authority  of  France 
in  no  slight  vigour.  It  may  only  be  added  that,  for  miscellane- 
ous information  as  to  the  French  communes,  the  reader  should 
have  recourse  to  that  great  repository  of  curious  knowledge,  the 
"  Histoire  des  Fran^ais,"  par  Monteil,  Siecle  XV. 

The  continuance  of  Italian  municipalities  has  been  more  dis- 
puted of  late  than  that  of  the  French,  which  both  Savigny  and 
Raynouard  have  placed  beyond  question.  The  former  of  these 
writers  maintains  that  not  only  under  the  Ostrogoths  and  Greeks 
(the  latter,  indeed,  might  naturally  be  expected)  we  have  abun- 
dant testimony  to  the  ordo  decurionum  and  other  Roman  insti- 
tutions in  the  Italian  cities,  but  that,  even  under  the  Lombard 
dominion,  the  same  privileges  were  unimpaired,  or  at  least  not 
subverted.  This  is  naturally  connected  with  the  general  ques- 
tion as  to  the  condition  of  the  natives  in  that  period ;  those  who 
deny  them  any  rights  of  citizenship,  or  even  protection  by  the 
law,  will  not  be  inclined  to  favour  the  supposition  of  an  internal 
jurisdiction.  Troja,  accordingly,  following  older  writers,  rejects 
the  notion  of  civic  government  in  those  cities  which  endured 
the  Lombard  yoke,  and  elaborately  refutes  the  proofs  alleged 
by  Savigny.  In  this,  however,  he  does  not  seem  always  success- 
ful ;  but  the  early  records  of  Italian  communities  are  by  no  means 
so  decisive  as  those  that  we  have  found  in  France. 

Liutprand,  as  Troja  conceives,  established  communities  of 
Lombards  alone.  But  he  suggests  that  even  before  the  reign 
of  Liutprand  there  may  have  been  such  a  district  government 
as  we  find  mentioned  by  Tacitus  among  the  Germans ;  and  this 
might  possibly  be  denominated  by  the  Lombards  curia  or  ordo, 
in  imitation  of  the  Roman  names.  If,  therefore,  we  meet  with 
these  terms  in  the  laws  or  records  of  Italy  before  Charlemagne, 
there  is  no  reason  why  they  should  not  relate  to  Lombards 
(p.  125).  This  is  hardly,  perhaps,  a  conjecture  that  will  be  fa- 
voured. Charlemagne,  however,  when  he  introduced  the  distinc- 
tion of  personal  law,  constituted  in  every  city  a  new  Lombard 
community,  taking  its  name  from  the  most  numerous  people, 
but  in  which  each  nation  chose  its  own  scabini  or  judges  (p.  295). 
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Page  303. — ^The  story  of  Cava,  daughter  of  Count  Julian, 
whose  seduction  by  Roderic,  the  last  Gothic  king,  impelled  her 
father  to  invite  the  Moors  into  Spain,  enters  largely  into  the 
cycle  of  Castilian  romance  and  into  the  grave  narratives  of  every 
historian.  It  can  not,  however,  be  traced  in  extant  writings 
higher  than  the  eleventh  century,  when  it  appears  in  the  "  Chroni- 
cle of  the  Monk  of  Silos."  There  are  Spanish  historians  of  the 
eighth  and  ninth  centuries;  in  the  former,  Isidore,  Bishop  of 
Beja  (Pacensis),  who  wrote  a  chronicle  of  Spain;  in  the  latter, 
Paulus  Diaconus  of  Merida,  Sebastian  of  Salamanca,  and  an 
anonymous  chronicler.  It  does  not  appear,  however,  that  these 
dwell  much  on  Rodericks  reign.  (See  Masdeu,  "  Historia  Critica 
de  Espana,"  vol.  xiii,  p.  882.)  The  most  critical  investigators 
of  history,  therefore,  have  treated  the  story  as  too  apocryphal 
to  be  stated  as  a  fact.  A  sensible  writer  in  the  "  History  of  Spain 
and  Portugal,"  published  by  the  Society  for  the  Diffusion  of 
Useful  Knowledge,  has  defended  its  probability,  quoting  a  pas- 
sage from  Ferreras,  a  Spanish  writer  of  the  eighteenth  century, 
whose  authority  stands  high,  and  who  argues  in  favour  of  the 
tradition  from  the  brevity  of  the  old  chroniclers  who  relate  the 
fall  of  Spain,  and  from  the  want  of  likelihood  that  Julian,  who 
had  hitherto  defended  his  country  with  great  valour,  would  have 
invited  the  Saracens,  except  through  some  strong  motives.  This, 
if  we  are  satisfied  as  to  the  last  fact,  appears  plausible ;  but  an- 
other hyopthesis  hais  been  suggested,  and  is  even  mentioned  by 
one  of  the  early  writers,  that  Julian,  being  of  Roman  descent, 
was  ill  affected  to  the  Gothic  dynasty,  who  had  never  attached 
to  themselves  the  native  inhabitants.  This  I  can  not  but  reckon 
the  less  likely  explanation  of  the  two.  Roderic,  who  became 
Archbishop  of  Toledo  in  1208,  and  our  earliest  authority  after 
the  monk  of  Silos,  calls  Julian  "  vir  nobilis  de  nobili  Gothorum 
prosapia  ortus,  illustris  in  officio  Palatino,  in  armis  exercitatus," 
etc.  (See  Schottus,  "  Hispania  lUustrata,"  ii,  63.)  Few,  how- 
ever, of  those  who  deny  the  truth  of  the  story  as  it  relates  to  Cava 
admit  the  defection  of  Count  Julian  to  the  Moors,  and  his  exist- 
ence has  been  doubted.  The  two  parts  of  the  story  cohere  to- 
gether, and  we  have  no  better  evidence  for  one  than  for  the 
other. 

Southey,  in  his  notes  to  the  poem  of  Roderic,  says:  "The 
best  Spanish  historians  and  antiquaries  are  persuaded  that  there 
is  no  cause  for  disbelieving  the  uniform  and  concurrent  tradition 
of  both  Moors  and  Christians."  But  this  is  on  the  usual  assump- 
tion that  those  are  the  best  who  agree   best  with  ourselves. 
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Southey  took  generally  the  credulous  side,  and  his  critical  judg- 
ment is  of  no  superlative  value.  Masdeu,  in  learning  and  labori- 
ousness  the  first  Spanish  antiquary,  calls  the  story  of  Julian's 
daughter  "  a  ridiculous  tale,  framed  in  the  age  of  romance,  when 
histories  were  thrust  aside  (arrinconadas),  and  any  love-tale  was 
preferred  to  the  most  serious  truth.'*  ("  Hist.  Crit.  de  Espaiia," 
vol.  X,  p.  223.)  And  when,  in  another  passage  (vol.  xii,  p.  6), 
he  recounts  the  story  at  large,  he  says  that  the  silence  of  all 
writers  before  the  monk  of  Silos  "should  be  sufficient  in  my 
opinion  to  expel  from  our  history  a  romance  so  destitute  of 
foundation,  which  the  Arabian  romancers  doubtless  invented  for 
their  ballads.*' 

A  modem  writer  of  extensive  learning  says :  "  This  fable, 
which  has  found  its  way  into  most  of  the  sober  histories  of  Spain, 
was  first  introduced  by  the  monk  of  Silos,  a  chronicler  of  the 
eleventh  century.  There  can  be  no  doubt  that  he  borrowed  it 
from  the  Arabs,  but  it  seems  hard  to  believe  that  it  was  alto- 
gether a  tale  of  their  invention.  There  are  facts  in  it  which  an 
Arab  could  not  have  invented,  unless  he  drew  them  from  Chris- 
tian sources ;  and,  as  I  shall  show  hereafter,  the  Arabs  knew  and 
consulted  the  writings  of  the  Christians."  (Gayangos,  "  History 
of  the  Mohammedan  Dynasties  of  Spain,"  vol.  i,  p.  513.)  It 
does  not  appear  to  be  a  conclusion  from  this  passage  that  the 
story  is  a  fable.  For  if  a  chronicler  of  the  eleventh  century 
borrowed  it  from  the  Arabs,  and  they  again  from  Christian 
sources,  we  get  over  a  good  deal  of  the  chasm  of  time.  But  if 
writers  antecedent  to  the  monk  of  Silos  have  related  the  Arabian 
invasion  and  the  fall  of  Roderic  without  alluding  to  so  important 
a  point  as  the  treachery  of  a  great  Gothic  noble,  it  seems  difficult 
to  resist  the  inference  from  their  silence. 

Gayangos  investigates  in  a  learned  note  (vol.  i,  p.  537)  the 
following  points :  By  whom  and  when  was  the  name  of  Ilyan, 
the  Arabic  form  of  Julian,  first  introduced  into  Spanish  history? 
Did  such  a  man  ever  exist  ?  What  were  his  country  and  religion? 
Was  he  an  independent  prince,  or  a  tributary  to  the  Gothic  mon- 
archs  ?  What  part  did  he  take  in  the  conquest  of  Spain  by  the 
Arabs  ? 

The  account  of  Julian  in  the  "  Chronicon  Silense  "  appears  to 
Gayangos  indisputably  borrowed  from  some  Arabian  authority; 
and  this  he  proves  by  several  writers  from  the  ninth  century  down- 
ward, "  all  of  whom  mention,  more  or  less  explicitly,  the  exist- 
^"cc  o*  a  man  living  in  Africa,  and  named  Ilyan,  who  helpd 
A  A  u^^  ^°  ^^^^  ^  conquest  of  Spain ;  to  which  I  ought  to 
add  that  the  rape  of  Ilyan's  daughter,  and  the  circumstances  at- 
tendmg  it,  may  also  be  read  in  detail  in  the  Mohammedan  authors 
who  preceded  the  monk  of  Silos."    The  result  of  this  learned 
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writer's  investigation  is,  that  Ilyan  really  existed,  that  he  was  a 
Christian  chief,  settled,  not  in  Spain,  but  on  the  African  coast, 
and  that  he  betrayed,  not  his  country  (except,  indeed,  as  he  was 
probably  of  Spanish  descent),  but  the  interests  of  his  religion, 
by  assisting  the  Saracens  to  subjugate  the  Gothic  kingdom.^ 

The  story  of  Cava  is  not  absolutely  overthrown  by  this 
hypothesis,  though  it  certainly  may  be  the  invention  of  some 
Christian  or  Arabian  romancer.  It  is  perfectly  true  that  of  itself 
it  contains  no  apparent  improbability.  Injuries  have  been  thus 
inflicted  by  kings,  and  thus  resented  by  subjects.  But  for  this 
very  reason  it  was  likely  to  be  invented;  and  the  unwillingness 
with  which  many  seem  to  surrender  so  romantic  a  tale  attests 
the  probability  of  its  obtaining  currency  in  an  uncritical  period. 
We  must  reject  it  as  false  or  not,  according  as  we  lay  stress  on 
the  negative  argument  from  the  silence  of  very  early  writers 
(an  argument,  strong  even  as  it  is,  and  which  would  be  insuper- 
able if  they  were  less  brief  and  imperfect)  and  on  the  presump- 
tions adduced  by  Gayangos  that  Julian  was  not  a  noble  Spaniard ; 
but  we  can  not  receive  this  celebrated  legend  at  any  rate  with 
more  than  a  very  sceptical  assent,  not  sufficient  to  warrant  us 
in  placing  it  among  the  authentic  facts  of  history. 


CHAPTER  VII 

I,  page  412. — ^This  grant  is  recorded  in  two  charters  differ- 
ing materially  from  each  other:  the  first  transcribed  in  Ingnl- 
fus's  "  History  of  Croyland,"  and  dated  at  Winchester  on  the 
Nones  of  November,  855;  the  second  extant  in  two  chartu- 
laries,  and  bearing  date  at  Wilton,  April  22,  854.  This  is  marked 
by  Mr.  Kemble  as  spurious  ("  Codex  Ang.-Sax.  Diplom.,"  ii,  52) ; 
and  the  authority  of  Ingulfus  is  not  sufficient  to  support  the 
first.  The  fact,  however,  that  Ethelwolf  made  some  great  and 
general  donation  to  the  Church  rests  on  the  authority  of  Asser, 
whom  later  writers  have  principally  copied.  His  words  are: 
"  Eodem  quoque  anno  [855]  Adelwolfus  venerabilis,  rex  Oc- 
cidentalium  Saxonum,  decimam  totius  regni  sui  partem  ab  omni 
regali  servitio  et  tributo  liberavit,  et  in  sempitemo  grafio  in  cruce 

*  The  Arabian  writer  whom  Gayangos  some  of  the  African  coast,  so  that  the 

translates,    one   of   late    date,    speaks   of  residence  of  Julian  on  that  side  of  the 

Ilyan  as  Governor  of  Ceuta,  but  tells  the  straits  would   not  be  incompatible  with 

story  of  Cava  in  the  usual  manner.    The  his  being  truly  a  Spaniard.    Iljran  is  evi- 

Gotns  may  very  probably  have  possessed  dently  not  a  European  form  of  the  name. 
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Christ! ,  pro  redemptione  animae  suae  et  antecessorum  suorum, 
Uni  et  Trino  Deo  immolavit."  (Gale,  "  XV  Script.,"  Hi,  156.)  . 
It  is  really  difficult  to  infer  anything  from  such  a  passage; 
but  whatever  the  writer  may  have  meant,  or  whatever  truth  there 
may  be  in  his  story,  it  seems  impossible  to  strain  his  words  into 
a  grant  of  tithes.  The  charter  in  Ingulfus  rather  leads  to  sup- 
pose, but  that  in  the  "  Codex  Diplomaticus  "  decisively  proves, 
that  the  grant  conveyed  a  tenth  part  of  the  land,  and  not  of  its 
produce.  Sir  F.  Palgrave,  by  quoting  only  the  latter  charter, 
renders  Selden's  "  Hypothesis  " — ^that  fiie  general  right  to  tithes 
dates  from  this  concession  of  Ethelwolf — even  more  untenable 
than  it  is.  Certain  the  charter  copied  by  Ingulfus,  which  Sir  F. 
Palgrave  passes  in  silence,  does  grant  **  decimam  partem  bono- 
rum  " — that  is,  I  presume,  of  chattels,  which,  as  far  as  it  goes, 
implies  a  tithe — while  the  words  applicable  to  land  are  so  ob- 
scure and  apparently  corrupt  that  Selden  might  be  warranted 
in  giving  them  the  like  construction.  Both  charters  probably 
are  spurious ;  but  there  may  have  been  an  extensive  grant  to  the 
Church,  not  only  of  immunity  from  the  trinoda  necessitas,  which 
they  express,  but  of  actual  possessions.  Since,  however,  it  must 
have  been  impracticable  to  endow  the  Church  with  a  tenth  part 
of  appropriated  lands,  it  might  possibly  be  conjectured  that  she 
took  a  tenth  part  of  the  produce,  either  as  a  composition  or  until 
means  should  be  found  of  putting  her  in  possession  of  the  soil. 
And  although,  according  to  the  notions  of  those  times,  the  actual 
property  might  be  more  desirable,  it  is  plain  to  us  that  a  tithe 
of  the  produce  was  of  much  greater  value  than  the  same  pro- 
portion of  the  land  itself. 

II,  page  421. — ^Two  living  writers  of  the  Roman  Catholic 
communion,  Dr.  Milner,  in  his  "  History  of  Winchester,"  and  Dr. 
Lingard,  in  his  "  Antiquities  of  the  Anglo-Saxon  Church,"  con- 
tend that  Elgiva,  whom  some  Protestant  historians  are  willing 
to  represent  as  the  Queen  of  Edwy,  was  but  his  mistress;  and 
seem  inclined  to  justify  the  conduct  of  Odo  and  Dunstan  toward 
this  unfortunate  couple.  They  are  unquestionably  so  far  right 
that  few,  if  any,  of  those  writers  who  have  been  quoted  as  authori- 
ties in  respect  of  this  story  speak  of  the  lady  as  a  queen  or  law- 
ful wife.  I  must  therefore  strongly  reprobate  the  conduct  of 
Dr.  Henry,  who,  calling  Elgiva  queen,  and  asserting  that  she 
was  married,  refers,  at  the  bottom  of  his  page,  to  William  of 
Malmesbury  and  other  chroniclers,  who  give  a  totally  opposite 
account ;  especially  as  he  does  not  intimate,  by  a  single  expres- 
sion, that  the  nature  of  her  connection  with  the  king  was  equivo- 
cal. Such  a  practice,  when  it  proceeds,  as  I  fear  it  did  in  this 
instance,  not  from  oversight,  but  from  prejudice,  is  a  glaring 
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violation  of  historical  integrity,  and  tends  to  render  the  use  of 
references — ^that  great  improvement  of  modem  x  history — a  sort 
of  fraud  upon  the  reader.  The  subject,  since  the  first  publica- 
tion of  these  volumes,  has  been  discussed  by  Dr.  Lingard  in  his 
histories  both  of  England  and  of  the  Anglo-Saxon  Church,  by 
the  Edinburgh  reviewer  of  that  history,  vol.  xlii  (Mr.  Allen),  and 
by  other  late  writers.  Mr.  Allen  has  also  given  a  short  dis- 
sertation on  the  subject,  in  the  second  edition  of  his  "  Inquiry 
into  the  Royal  Prerogative,"  posthumously  published.  It  must 
ever  be  impossible,  unless  unknown  documents  are  brought  to 
light,  to  clear  up  all  the  facts  of  this  litigated  story.  But  though 
some  Protestant  writers,  as  I  have  said,  in  maintaining  the  matri- 
monial connection  of  Edwy  and  Elgiva,  quote  authorities  who 
give  a  different  colour  to  it,  there  is  a  presumption  of  the  mar- 
riage from  a  passage  of  the  "  Saxon  Chronicle,"  a.  d.  958  (want- 
ing in  Gibson's  edition,  but  discovered  by  Mr.  Turner,  and  now 
restored  to  its  place  by  Mr.  Petrie),  which  distinctly  says  that 
Archbishop  Odo  separated  Edwy,  the  king,  and  Elgiva  because 
they  were  too  nearly  related.  It  is  therefore  highly  probable 
that  she  was  queen,  though  Dr.  Lingard  seems  to  hesitate.  This 
passage  was  written  as  early  as  any  other  which  we  have  on  the 
subject,  and  in  a  more  placid  and  truthful  tone. 

The  royalty,  however,  of  Elgiva  will  be  out  of  all  possible 
doubt  if  we  can  depend  on  a  document,  being  a  reference  to  a 
charter,  in  the  Cotton  library  (Claudius,  B.,  vi),  wherein  she  ap- 
pears as  a  witness.  Turner  says  of  this :  "  Had  the  charter  even 
been  forged,  the  monks  would  have  taken  care  that  the  names 
appended  were  correct."  This  Dr.  Lingard  inexcusably  calls 
"  confessing  that  the  instrument  is  of  very  doubtful  authenticity." 

The  Edinburgh  reviewer,  who  had  seen  the  manuscript,  be- 
lieves it  genuine,  and  gives  an  account  of  it.  Mr.  Kemble  has 
printed  it  without  mark  of  spuriousness.  ("  Cod.  Diplom.,"  vol. 
V,  p.  378.)  In  this  document  we  have  the  names  of  iElfgifu,  the 
king's  wife,  and  of  iEthelgifu,  the  king's  wife's  mother.  The 
signatures  are  merely  recited,  so  that  the  document  itself  can  not 
be  properly  styled  a  charter ;  but  we  are  only  concerned  with  the 
testimony  it  bears  to  the  existence  of  the  Queen  Elgiva  and  her 
mother. 

If  this  charter,  thus  recited,  is  established,  we  advance  a  step, 
so  as  to  prove  the  existence  of  a  mother  and  daughter,  bearing 
nearly  the  same  names,  and  such  names  as  apparently  imply 
royal  blood,  the  latter  being  married  to  Edwy.  This  would  tend 
to  corroborate  the  coronation  story,  divesting  it  of  the  gross 
exaggerations  of  the  monkish  biographers  and  their  followers. 
It  might  be  supposed  that  the  young  king,  little  more  than  a  boy, 
retired  from  the  drunken  revelry  of  his  courtiers  to  converse, 
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and  perhaps  romp,  with  his  cousin  and  her  mother;  that  Dun- 
Stan  audaciously  broke  in  upon  him,  and  forced  him  back  to 
the  banquet ;  that  both  he  and  the  ladies  resented  this  insolence 
as  it  deserved,  and  drove  the  monk  into  exile ;  and  that  the  mar- 
riage took  place. 

It  is  more  difficult  to  deal  with  the  story  originally  related 
by  the  biographer  of  Odo,  that  after  his  marriage  Edwy  carried 
off  a  woman  with  whom  he  lived,  and  whom  Odo  seized  and 
sent  out  of  the  kingdom.  This  lady  is  called  by  Eadmer  una  de 
praescriptis  mulieribus ;  whence  Dr.  Linrard  assumes  her  to  have 
been  Ethelgiva,  the  queen's  mother.  This  was  in  his  "  History 
of  England  "  (i,  517) ;  but  in  the  second  edition  of  the  "  Antiqui- 
ties of  the  Anglo-Saxon  Church  "  he  is  far  less  confident  than 
either  in  the  first  edition  of  that  work  or  in  his  history.  In  fact, 
he  plainly  confesses  that  nothing  can  be  clearly  made  out  beyond 
the  circumstances  of  the  coronation. 

Although  the  writers  before  the  conquest  do  not  bear  wit- 
ness to  the  cruelties  exercised  on  some  woman  connected  with 
the  king,  either  as  queen  or  mistress,  at  Gloucester,  yet  the  sub- 
sequent authorities  of  Eadmer,  Osbem,  and  Malmesbury  may 
lead  us  to  believe  that  there  was  truth  in  the  main  facts,  though 
we  can  not  be  certain  that  the  person  so  treated  was  the  Queen 
Elgiva.  If  indeed  their  accounts  are  accurate,  it  seems  at  first 
that  they  do  not  agree  with  their  predecessors,  for  they  repre- 
sent the  lady  as  being  in  the  king's  company  up  to  his  flight  from 
the  insurgents :  "  Regem  cum  adultera  fugitantem  persequi  non 
desistunt."  But  though  we  read  in  the  "  Saxon  Chronicle  "  that 
Odo  divorced  Edwy  and  Elgiva,  we  are  not  sure  that  they  sub- 
mitted to  the  sentence.  It  is  therefore  possible  that  she  was  with 
him  in  this  disastrous  flight,  and,  having  fallen  into  the  hands 
of  the  pursuers,  was  put  to  death  at  Gloucester.  True  it  is  that 
her  proximity  of  blood  to  the  king  would  not  warrant  Osbem 
to  call  her  adultera ;  but  bad  names  cost  nothing.  Malmesbury's 
words  look  more  like  it,  if  we  might  supply  something,  "  proxime 
cognatam  invadens  uxorem  [cujusdam?]  ejus  forma  deperibat"; 
but  as  they  stand  in  his  text,  they  defy  my  scanty  knowledge  of 
the  Latin  tongue.  On  the  whole,  however,  no  reliance  is  to  be 
placed  on  very  passionate  and  late  authorities.  What  is  manifest 
alone  is,  that  a  young  king  was  persecuted  and  dethroned  by  the 
insolence  of  monkery  exciting  a  superstitious  people  against  him. 

Ill,  page  422. — I  am  induced,  by  further  study,  to  modify 
what  is  said  in  the  text  with  respect  to  the  well-known  passages 
in  Irenaeus  and  Cyprian.  The  former  assigns,  indeed,  a  consider- 
able weight  to  the  Church  of  Rome,  simply  as  testimony  to  apos- 
tolical teaching :  but  this  is  plainly  not  limited  to  the  bishop  of 
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that  city,  nor  is  he  personally  mentioned.  It  is  therefore  an  argu- 
ment, and  no  slight  one,  against  the  pretended  supremacy  rather 
than  the  contrary. 

The  authority  of  Cyprian  is  not,  perhaps,  much  more  to 
the  purpose.  For  the  only  words  in  his  treatise  "  De  Unitate 
Ecclesiae  "  which  assert  any  authority  in  the  chair  of  St.  Peter, 
or  indeed  connect  Rome  with  Peter  at  all,  are  interpolations,  not 
found  in  the  best  manuscripts  or  in  the  oldest  editions.  They 
are  printed  within  brackets  in  the  best  modem  ones.  (See  James 
on  "  Corruptions  of  Scripture  in  the  Church  of  Rome,"  1612.) 
True  it  is,  however,  that,  in  his  epistle  to  Cornelius,  Bishop  of 
Rome,  Cyprian  speaks  of "  Petri  cathedram,  atque  ecclesiam  prin- 
cipalem  unde  unitas  sacerdotalis  exorta  est."  (**  Epist.,"  lix,  in 
edit.  Lip.,  1838;  Iv,  in  Baluze  and  others.)  And  in  another  he 
exhorts  Stephen,  successor  of  Cornelius,  to  write  a  letter  to  the 
Bishops  of  Gaul,  that  they  should  depose  Marcian  of  Aries  for 
adhering  to  the  Novatian  heresy.  ("  Epist.,"  Ixviii  or  Ixvii.)  This 
is  said  to  be  found  in  very  few  manuscripts.  Yet  it  seems  too 
long,  and  not  sufficiently  to  the  purpose,  for  a  popish  forgery. 
All  bishops  of  the  Catholic  Church  assumed  a  right  of  inter- 
ference with  each  other  by  admonition;  and  it  is  not  entirely 
clear  from  the  language  that  Cyprian  meant  anything  more  au- 
thoritative ;  though  I  incline,  on  the  whole,  to  believe  that,  when 
on  good  terms  with  the  See  of  Rome,  he  recognised  in  her  a 
kind  of  primacy  derived  from  that  of  St.  Peter. 

The  case,  nevertheless,  became  very  diflFerent  when  she  was 
no  longer  of  his  mind.  In  a  nice  question  which  arose,  during 
the  pontificate  of  this  very  Stephen,  as  to  the  rebaptism  of  those 
to  whom  the  rite  had  been  administered  by  heretics,  the  Bishop 
of  Rome  took  the  negative  side ;  while  Cyprian,  with  the  utmost 
vehemence,  maintained  the  contrary.  Then  we  find  no  more 
honeyed  phrases  about  the  principal  church  and  the  succession 
to  Peter,  but  a  very  different  style :  "  Cur  in  tantum  Stephani, 
fratris  nostri,  obstinatio  dura  prorupit  ?  "  ("  Epist.,"  Ixxiv.)  And 
a  correspondent  of  Cyprian,  doubtless  a  bishop,  Firmilianus  by 
name,  uses  more  violent  language :  "  Audacia  et  insolentia  ejus 
— aperta  et  manifesta  Stephani  stultitia— de  episcopatus  sui  loco 
gloriatur,  et  se  successionem  Petri  tenere  contendit."  ("  Epist.," 
Ixxv.)  Cyprian  proceeded  to  summon  a  council  of  the  African 
bishops,  who  met,  seventy-eight  in  number,  at  Carthage.  They 
all  agreed  to  condemn  heretical  baptism  as  absolutely  invalid. 
Cyprian  addressed  them,  requesting  that  they  would  use  full  lib- 
erty, not  without  a  manifest  reflection  on  the  pretensions  of  Rome : 
"  Neque  enim  quisquam  nostrum  episcopum  se  esse  episcoporum 
constituit,  aut  tyrannico  terrore  ad  obsequendi  necessitatem  col- 
legas  suos  adigit,  quando  habeat  omnis  episcopus  pro  licentia 


998  «»™" 

and  perhaps  romp,  wf' 
Stan  audaciously  h' 
the  bar-"  ■  * 


asitf* 
riagf 


■■■■I, '■■'■'J::.  ■■'■'■' 


'"I,, 


"".■"■'„",' 


■«*■  or  in  his  hisicptv^^^  | 

I  cl^y  nude  out  .  | 

quest  do  not  bear  wH         j 
woman  connected  frith 
Gloucester,  yet  the  lob-        , 
'  Malmesbury  mn 
main  facts,  thonpi 
led  was  the  Qneen 
t,  it  seems  at  fint 
v,  for  they  repR- 
to  his  flight  iron 
"in  persequi  noo 
Chronicle  "  that 
t  ,  that  they  sub- 

'  It  she  was  with 

into  the  handi 
'"•■■■  ,   ,  True  it  is  th« 

/  ,      '  '        arrant  Osbern 
,,,,    '"  '    ,       '    Malmesbur/s 

II    '■',''      ,     ^S'  "  proximc 
/'"',,         (        la  deperibat"; 
,'/'        ,    '       ,       '  knowledge  of 
,  ''  liance  is  to  be 

'  .utt  is  manifest 

'  ,  lironed  by  the 
,         Ic  against  him. 

' '  Jdy,  to  modilv 

/  mown  passages 

eed,  a  consider- 

■timony  to  apos- 

o  the  bishop  of 


NOTES  TO  CHAPTER  VIII  lOOI 

\yy ;  CeauHn,  of  Wessex,  after  the  interval  of  nearly  a  century ; 
Ethelbert,  of  Kent,  the  first  Christian  king;  Redwald,  of  East 
^nglia ;  after  him  three  Northumbrian  kings  in  succession, 
Edwin,  Oswald,  Oswin.  We  have,  therefore,  sufficient  testimony 
that  before  the  middle  of  the  seventh  century  four  kings,  from 
iour  Anglo-Saxon  kingdoms,  had,  at  intervals  of  time,  become 
niperior  to  the  rest;  excepting,  however,  the  Northumbrians, 
ivhom  Bede  distinguishes,  and  whose  subjection  to  a  southern 
wince  does  not  appear  at  all  probable.  None,  therefore,  of  these 
Stild  well  have  been  called  Bretwalda,  or  ruler  of  the  Britons, 
i^lule  not  even  his  own  countrymen  were  wholly  under  his  sway. 
:^  We  now  come  to  three  Northumbrian  kings,  Edwin,  Oswald, 
jiJiH  Oswin,  who  ruled,  in  Bede's  language,  with  greater  power 
^  ii  the  preceding,  over  all  the  inhabitants  of  Britain,  both  Eng- 
^  and  British,  with  the  sole  exception  of  the  men  of  Kent. 
Jm  he  reports  in  another  place  with  respect  to  Edwin,  the  first 
^  Jiumbrian  convert  to  Christianity;  whose  worldly  power,  he 
increased  so  much  that,  what  no  English  sovereign  had 
^^before,  he  extended  his  dominion  to  the  furthest  bounds  of 
l^u^m,  whether  inhabited  by  English  or  by  Britons.  ("  Hist. 
|lJ|3,"  lib.  ii,  c.  9.)  Dr.  Lingard  has  pointed  out  a  remarkable 
if  ^umation  of  this  testimony  of  Bede  in  a  "  Life  of  St.  Colum- 
^1^  published  by  the  Bollandists.    He  names  Cuminius,  a  con- 

fciporary  writer,  as  the  author  of  this  life ;  but  I  find  that  these 
ters  give  several  reasons  for  doubting  whether  it  be  his.  The 
^gprds  are  as  follow :  "  Oswaldum  regem,  in  procinctu  belli  castra 
l^ietatum,  et  in  papilione  supra  pulvillum  dormientem  allocutus 
;^,  et  ad  bellum  procedere  jussit.  Processit  et  secuta  est  vic- 
iOria;  reversusque  postea  totius  Britanniae  imperator  ordinatus 
a  Deo,  et  tota  incredula  gens  baptizata  est."  ("  Acta  Sanctorum," 
Jun.  23.)  This  passage,  on  account  of  the  uncertainty  of  the 
author's  age,  might  not  appear  sufficient.  But  this  anonymous 
"Life  of  Columba"  is  chiefly  taken  from  that  by  Adamnan, 
written  about  700 ;  and  in  that  life  we  find  the  important  expres- 
sion about  Oswald,  "  Totius  Britanniae  imperator  ordinatus  a 
Deo."  We  have,  therefore,  here  probably  a  distinct  recognition 
of  the  Saxon  word  Bretwalda;  for  what  else  could  answer  to 
emperor  of  Britain?  And,  as  far  as  I  know,  it  is  the  only  one 
that  exists.  It  seems  more  likely  that  Adamnan  refers  to  a  dis- 
tinct title  bestowed  on  Oswald  by  his  subjects,  than  that  he  means 
to  assert  as  a  fact  that  he  truly  ruled  over  all  Britain.  This  is  not 
very  credible,  notwithstanding  the  language  of  Bede,  who  loves 
to  amplify  the  power  of  favourite  monarchs.  For  though  it  may 
be  admitted  that  these  Northumbrian  kings  enjoyed  at  times  a 
preponderance  over  the  other  Anglo-Saxon  principalities,  we 
know  that  both  Edwin  and  Oswald  lost  their  lives  in  ^t^dX.  &<^V^aX% 
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libertatis  et  potestatis  suae  arbitrium  proprium,  tamque  judicari 
ab  alio  non  possit,  quam  nee  ipse  potest  alterum  judicare."  We 
have  here  an  allusion  to  what  Tertullian  had  called  horrenda 
vox,  "  episcopus  episcoporum  " ;  manifestly  intimating  that  the 
See  of  Rome  had  begun  to  assert  a  superiority  and  right  of  con- 
trol, by  the  beginning  of  the  third  century,  but  at  the  same  time 
that  it  was  not  generally  endured.  Probably  the  notion  of  their 
superior  authority,  as  witnesses  of  the  faith,  grew  up  in  the 
Church  of  Rome  very  early;  and  when  Victor,  toward  the  end 
of  the  second  century,  excommunicated  the  churches  of  Asia  for 
a  diflFerence  as  to  the  time  of  keeping  Easter,  we  see  the  germina- 
tion of  that  usurpation,  that  tyranny,  that  uncharitableness,  which 
reached  its  culminating  point  in  the  centre  of  the  mediaeval 
period. 


CHAPTER  VIII 

I,  page  506. — ^These  seven  princes  enumerated  by  B^de  have 
been  called  Bretwaldas,  and  they  have,  by  late  historians,  been 
advanced  to  higher  importance  and  to  a  diflPerent  kind  of  power 
than,  as  it  appears  to  me,  there  is  any  sufficient  ground  to  t^estow 
on  them.  But  as  I  have  gone  more  fully  into  this  subject  in  a 
paper  published  in  the  thirty-second  volume  of  the  "Archaeo- 
logia,"  I  shall  content  myself  with' giving  the  most  material  ^arts 
of  what  will  there  be  found.  »^ 

Bede  is  the  original  witness  for  the  seven  monarchs  vOho 
before  his  time  had  enjoyed  a  preponderance  over  the  Anglo- 
Saxons  south  of  the  Humber :  "  Qui  cunctis  australibus  gentis 
Anglorum  provinciis,  quae  Humbrae  fluvio  et  contiguis  ei  terminls 
sequestrantur  a  Borealibus,  imperarunt."  ("  Hist.  Eccle./*  lib.  iiJL 
c.  5.)  The  four  first-named  had  no  authority  over  Northumbria  ? 
but  the  last  three  being  sovereigns  of  that  kingdom,  their  sway 
would  include  the  whole  of  England. 

The  "  Saxon  Chronicle,"  under  the  reign  of  Egbert,  says  that  , 
he  was  the  eighth  who  had  a  dominion  over  Britain,  using  the  / 
remarkable  word  Bretwalda,  which  is  found  nowhere  else.  This, 
by  Its  root  waldan,  a  Saxon  verb,  to  rule  (whence  our  word 
wield),  implies  a  ruler  of  Britain  or  the  Britons.  The  "  Chroni- 
cle" then  copies  the  enumeration  of  the  other  seven  in  Bede, 
with  a  little  abridgment.  The  kings  mentioned  by  Bede  arc 
iElli  or  Ella,  founder  of  the  kingdom  of  the  South  Saxons,  about 
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77 ;  CeauHn,  of  Wessex,  after  the  interval  of  nearly  a  century ; 
Lthelbert,  of  Kent,  the  first  Christian  king;  Redwald,  of  East 
^nglia;  after  him  three  Northumbrian  kings  in  succession, 
Ldwin,  Oswald,  Oswin.  We  have,  therefore,  sufficient  testimony 
hat  before  the  middle  of  the  seventh  century  four  kings,  from 
our  Anglo-Saxon  kingdoms,  had,  at  intervals  of  time,  become 
uperior  to  the  rest;  excepting,  however,  the  Northumbrians, 
i^hom  Bede  distinguishes,  and  whose  subjection  to  a  southern 
►rince  does  not  appear  at  all  probable.  None,  therefore,  of  these 
ould  well  have  been  called  Bretwalda,  or  ruler  of  the  Britons, 
/hile  not  even  his  own  countrymen  were  wholly  under  his  sway. 
We  now  come  to  three  Northumbrian  kings,  Edwin,  Oswald, 
nd  Oswin,  who  ruled,  in  Bede's  language,  with  greater  power 
han  the  preceding,  over  all  the  inhabitants  of  Britain,  both  Eng- 
ish  and  British,  with  the  sole  exception  of  the  men  of  Kent. 
This  he  reports  in  another  place  with  respect  to  Edwin,  the  first 
Northumbrian  convert  to  Christianity ;  whose  worldly  power,  he 
ays,  increased  so  much  that,  what  no  English  sovereign  had 
lone  before,  he  extended  his  dominion  to  the  furthest  bounds  of 
Britain,  whether  inhabited  by  English  or  by  Britons.  ("  Hist. 
Lccl.,"  lib.  ii,  c.  9.)  Dr.  Lingard  has  pointed  out  a  remarkable 
onfirmation  of  this  testimony  of  Bede  in  a  "  Life  of  St.  Colum- 
«,"  published  by  the  Bollandists.  He  names  Cuminius,  a  con- 
emporary  writer,  as  the  author  of  this  life ;  but  I  find  that  these 
mters  give  several  reasons  for  doubting  whether  it  be  his.  The 
/ords  are  as  follow :  "  Oswaldum  regem,  in  procinctu  belli  castra 
netatum,  et  in  papilione  supra  pulvillum  dormientem  allocutus 
:st,  et  ad  bellum  procedere  jussit.  Processit  et  secuta  est  vic- 
oria;  reversusque  postea  totius  Britanniae  imperator  ordinatus 
,  Deo,  et  tota  incredula  gens  baptizata  est."  ("  Acta  Sanctorum," 
un.  23.)  This  passage,  on  account  of  the  uncertainty  of  the 
iUthor's  age,  might  not  appear  sufficient.  But  this  anonymous 
*  Life  of  Columba "  is  chiefly  taken  from  that  by  Adamnan, 
mtten  about  700 ;  and  in  that  life  we  find  the  important  expres- 
;ion  about  Oswald,  "  Totius  Britanniae  imperator  ordinatus  a 
Deo."  We  have,  therefore,  here  probably  a  distinct  recognition 
)f  the  Saxon  word  Bretwalda;  for  what  else  could  answer  to 
emperor  of  Britain?  And,  as  far  as  I  know,  it  is  the  only  one 
hat  exists.  It  seems  more  likely  that  Adamnan  refers  to  a  dis- 
inct  title  bestowed  on  Oswald  by  his  subjects,  than  that  he  means 
0  assert  as  a  fact  that  he  truly  ruled  over  all  Britain.  This  is  not 
^ery  credible,  notwithstanding  the  language  of  Bede,  who  loves 
:o  amplify  the  power  of  favourite  monarchs.  For  though  it  may 
ie  admitted  that  these  Northumbrian  kings  enjoyed  at  times  a 
preponderance  over  the  other  Anglo-Saxon  principalities,  we 
blow  that  both  Edwin  and  Oswald  lost  their  lives  in  great  defeats 
65 


1002  HALLAM'S  MIDDLE  AGES 

by  Penda  of  Mercia.  Nor  were  the  Strathcluyd  Britons  in  any 
permanent  subjection.  The  name  of  Bretwalda,  as  applied  to 
these  three  kings,  though  not  so  absurd  as  to  make  it  incredible 
that  they  assumed  it,  asserts  an  untruth. 

It  is,  however,  at  all  events  plain  from  history  that  they  ob- 
tained their  superiority  by  force;  and  we  may  probably  believe 
the  same  of  the  four  earlier  kings  enumerated  by  Bede.  An 
elective  dignity,  such  as  is  now  sometimes  supposed,  can  not  be 
presumed  in  the  absence  of  every  semblance  of  evidence,  and 
against  manifest  probability.  What  appearance  do  we  find  of  a 
federal  union  among  the  kites  and  crows,  as  Milton  calls  them, 
of  the  Heptarchy?  What  but  the  law  of  the  strongest  could 
have  kept  these  rapacious  and  restless  warriors  from  tearing 
the  vitals  of  their  common  country?  The  influence  of  Christi- 
anity in  effecting  a  comparative  civilization,  and  producing  a 
sense  of  political  as  well  as  religious  unity,  had  not  yet  been  fdt. 

Mercia  took  the  place  of  Northumberland  as  the  leading  king- 
3om  of  the  Heptarchy  in  the  eighth  century.  Even  before  Bede 
brought  his  "  Ecclesiastical  History  "  to  a  close,  in  731,  Ethel- 
bald  of  Mercia  had  become  paramount  over  the  southern  king- 
doms ;  certainly  more  so  than  any  of  the  first  four  who  are  called 
by  the  Saxon  chronicler  Bretwaldas.  "  Et  hae  omnes  provincial 
caeteraeque  australes  ad  confinium  usque  Hymbrae  fluminis  cum 
suis  quaeque  regibus,  Merciorum  regi  Ethelbaldo  subjectae  sunt." 
("  Hist.  Eccl.,"  v,  23.)  In  a  charter  of  Ethelbald  he  styles  him- 
self— "  non  solum  Mercensium  sed  et  universarum  provincianim 
quae  communi  vocabulo  dicuntur  Suthangli  divina  largiente 
gratia  rex."  ("Codex  Ang.-Sax.  Diplom.,"  i,  96;  vide  etiam 
100,  107.)  Offa,  his  successor,  retained  a  great  part  of  this  a^ 
cendency,  and  in  his  charters  sometimes  styles  himself  "rex 
Anglorum,"  sometimes  "  rex  Merciorum  simulque  aliarum  cir- 
cumquaque  nationum."  (lb.,  162,  166,  167,  et  alibi.)  It  is  im- 
possible to  define  the  subordination  of  the  southern  kingdoms, 
but  we  can  not  reasonably  imagine  it  to  have  been  less  than  they 
paid  in  the  sixth  century  to  Ceaulin  and  Ethelbert.  Yet  to  these 
potent  sovereigns  the  "  Saxon  Chronicle "  does  not  give  the 
name  Bretwalda,  nor  a  place  in  the  list  of  British  rulers.  It  copies 
Bede  in  this  passage  servilely,  without  regard  to  events  which 
had  occurred  since  the  termination  of  his  history. 

I  am,  however,  inclined  to  believe,  combining  the  passage  of 
Adamnan  with  this  less  explicitly  worded  of  the  "  Saxon  Chroni- 
cle," that  the  three  Northumbrian  kings,  having  been  victorious 
in  war  and  paramount  over  the  minor  kingdoms,  were  really 
designated,  at  least  among  their  own  subjects,  by  the  name 
Bretwalda,  or  ruler  of  Britain,  and  totius  Britanniae  imperator. 
The  assumption  of  so  pompous  a  title  is  characteristic  of  the 
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vaunting  tone  which  continued  to  increase  down  to  the  conquest. 
We  may,  therefore,  admit  as  probable  that  Oswald  of  Northum- 
bria  in  the  seventh  century,  as  well  as  his  father  Edwin  and  his 
son  Oswin,  took  the  appellation  of  Bretwalda  to  indicate  the 
supremacy  they  had  obtained,  not  only  over  Mercia  and  the 
other  kingdoms  of  their  countrymen,  but,  by  dint  of  successful 
invasions,  over  the  Strathcluyd  Britons  and  the  Scots  beyond 
the  Forth.  I  still  entertain  the  greatest  doubts,  to  say  no  more, 
whether  this  title  was  ever  applied  to  any  but  these  Northumbrian 
kings.  It  would  have  been  manifestly  ridiculous,  too  ridiculous, 
one  would  think,  even  for  Anglo-Saxon  grandiloquence,  to  con- 
fer it  on  the  first  four  in  Bede's  list;  and  if  it  expressed  an  ac- 
knowledged supremacy  over  the  whole  nation,  why  was  it  never 
assumed  in  the  eighth  century  ? 

We  do  not  derive  much  additional  information  from  later  his- 
torians. Florence  of  Worcester,  wh©  usually  copies  the  "  Saxon 
Chronicle,"  merely  in  this  instance  transcribes  the  text  of  Bede 
with  more  exactness  than  that  had  done ;  he  neither  repeats  nor 
translates  the  word  Bretwalda.  Henry  of  Huntingdon,  after  re- 
peating the  passage  in  Bede,  adds  Egbert  to  the  seven  kings 
therein  mentioned,  calling  him  "  rex  et  monarcha  totius  Britan- 
niae,"  doubtless  as  a  translation  of  the  word  Bretwalda  in  the 
"  Saxon  Chronicle  " ;  subjoining  the  names  of  Alfred  and  Edgar 
as  ninth  and  tenth  in  the  list.  Egbert,  he  says,  was  eighth  of  ten 
kings  remarkable  for  their  bravery  and  power  (fortissimorum) 
who  have  reigned  in  England.  It  is  strange  that  Edward  the 
Elder,  Athelstan,  and  Edred  are  passed  over. 

Rapin  was  the  first  who  broached  the  theory  of  an  elective 
Bretwalda,  possessing  a  sort  of  monarchical  supremacy  in  the 
constitution  of  the  Heptarchy;  something  like,  as  he  says,  the 
dignity  of  stadtholder  of  the  Netherlands.  It  was  taken  up  in 
later  times  by  Turner,  Lingard,  Palgrave,  and  Lappenberg.  But 
for  this  there  is  certainly  no  evidence  whatever ;  nor  do  I  perceive 
in  it  anything  but  the  very  reverse  of  probability,  especially  in 
the  earlier  instances.  With  what  we  read  in  Bede  we  may  be 
content,  confirmed  as  with  respect  to  a  Northumbrian  sovereign 
it  appears  to  be  by  the  "  Life  of  Columba  " ;  and  the  plain  his- 
tory will  be  no  more  than  this — ^that  four  princes  from  among 
the  southern  Anglo-Saxon  kingdoms,  at  different  times  obtained, 
probably  by  force,  a  superiority  over  the  rest;  that  afterward 
three  Northumbrian  kings  united  a  similar  supremacy  with  the 
government  of  their  own  dominions ;  and  that,  having  been  suc- 
cessful in  reducing  the  Britons  of  the  north  and  also  the  Scots 
into  subjection,  they  assumed  the  title  of  Bretwalda,  or  ruler 
of  Britain.  This  title  was  not  taken  by  any  later  kings,  though 
some  in  the  eighth  century  were  very  powerful  in  England ;  nor 
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did  it  attract  much  attention,  since  we  find  the  word  only  once 
employed  by  a  historian,  and  never  in  a  charter.  The  conse- 
quence I  should  draw  is,  that  too  great  prominence  has  been 
given  to  the  appellation,  and  undue  inferences  sometimes  derived 
from  it,  by  the  eminent  writers  above  mentioned. 

II,  page  508. — ^The  reduction  of  all  England  under  a  single 
sovereign  was  accomplished  by  Edward  the  Elder,  who  may, 
therefore,  be  reckoned  the  founder  of  our  monarchy  more  justly 
than  Egbert.  The  five  Danish  towns,  as  they  were  called,  Leices- 
ter, Lincoln,  Stamford,  Derby,  and  Nottingham,  had  been 
brought  under  the  obedience  of  his  gallant  sister  i£thelfleda,  to 
whom  Alfred  had  intrusted  the  viceroyalty  of  Mercia.  Edward 
himself  subdued  the  Danes  of  East  Anglia  and  Northumberland. 
In  922  "  the  king^  of  the  North  Welsh  sought  him  to  be  their 
lord."  And  in  924  "  chose  him  for  father  and  lord,  the  King  of 
the  Scots  and  the  whole  nation  of  the  Scots,  and  Reg^ald,  and 
the  son  of  Eadulf,  and  all  those  who  dwell  in  Northumberland, 
as  well  English  as  Danes  and  Northmen  and  others,  and  also 
the  King  of  the  Strathcluyd  Britons,  and  all  the  Strathcluyd 
Britons."    ("  Sax.  Chronicle.") 

Edward  died  next  year ;  of  his  son  iEthelstan  it  is  said  that 
"  he  ruled  all  the  kings  who  were  in  this  island ;  first,  Howel, 
King  of  West  Welsh,  and  Constantine,  King  of  the  Scots,  and 
Uwen,  King  of  the  Gwentian  (Silurian)  people,  and  Ealdrad,  son 
of  Ealdalf  of  Bamborough,and  they  confirmed  the  peace  by  pledge 
and  by  oaths  at  the  place  which  is  called  Eamot,  on  the  fourth 
of  the  Ides  of  July;  and  they  renounced  all  idolatry,  and  after 
that  submitted  to  him  in  peace."    (Id.,  a.  d.  926.) 

From  this  time  a  striking  change  is  remarkable  in  the  style 
of  our  kings.  Edward,  of  whom  we  have  no  extant  charters 
after  these  great  submissions  of  the  native  princes,  calls  himself 
only  Angul-Saxonum  rex.  But  in  those  of  Athelstan,  such  as 
are  reputed  genuine  (for  the  tone  is  still  more  pompous  in  some 
marked  by  Mr.  Kemble  with  an  asterisk),  we  meet,  as  early  as 
927,  with  "  totius  Britanniae  monarchus,  rex,  rector,  or  basileus  " ; 
**  totius  Britanniae  solio  sublimatus  " ;  and  other  phrases  of  in- 
sular sovereignty.  ("  Codex  Diplom.,"  vol.  ii,  passim ;  vol.  v, 
198.)  What  has  been  attributed  to  the  imaginary  Bretwaldas 
belonged  truly  to  the  kings  of  the  tenth  century.  And  the 
grandiloquence  of  their  titles  is  sometimes  almost  ridiculous. 
They  affected  particularly  that  of  basileus  as  something  more 
imperial  than  king,  and  less  easily  understood.  Edwy  and  Edgar 
are  remarkable  for  this  pomp,  which  shows  itself  also  in  the 
spurious  charters  of  older  kings.  But  Edmund  and  Edred  with 
^     more  truth  and  simplicity  Vvad  ^etiw^lLl^  denominated  themselves 
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"  rex  Anglorum,  caeterorumque  in  circuitu  persistentium  g^ber- 
nator  et  rector "  ("  Codex  Diplom.,"  vol.  ii,  passim),  an  ex- 
pression which  was  retained  sometimes  by  Edgar.  And  though 
these  exceedingly  pompous  phrases  seem  to  have  become  less 
frequent  in  the  next  century,  we  find  "  totius  Albionis  rex,"  and 
equivalent  terms,  in  all  the  charters  of  Edward  the  Confessor.^ 

But  looking  from  these  charters,  where  our  kings  asserted 
what  they  pleased,  to  the  actual  truth,  it  may  be  inquired  whether 
Wales  and  Scotland  were  really  subject,  and  in  what  degree,  to 
the  self-styled  basileus  at  Winchester.  This  is  a  debatable  land, 
which,  as  merely  historical  antiquities  are  far  from  being  the 
object  of  this  work,  I  shall  leave  to  national  prejudice  or  philo- 
sophical impartiality.  Edgar,  it  may  be  mentioned,  in  a  cele- 
brated charter,  dated  in  964,  asserts  his  conquest  of  Dublin  and 
a  great  part  of  Ireland :  "  Mihi  autem  concessit  propitia  divinitas 
cum  Anglorum  imperio  omnia  regna  insularum  oceani  cum  suis 
ferocissimis  regibus  usque  Norwegiam,  maximamque  partem 
Hibemiae  cum  sua  nobilissima  civitate  Dublinia  Anglorum  reg^o 
subjugare;  quos  etiam  omnes  meis  imperiis  colla  subdere,  Dei 
favente  gratia,  coegi."  ("  Codex  Diplom.,"  ii,  404.)  No  his- 
torian mentions  any  conquest  or  even  expedition  of  this  kind. 
Sir  Francis  Palgrave  (ii,  258)  thinks  the  charter  "  does  not  con- 
tain any  expression  which  can  give  rise  to  suspicion;  and  its 
tenor  is  entirely  consistent  with  history  " :  meaning,  I  presume, 
that  the  silence  of  history  is  no  contradiction.  Mr.  Kemble,  how- 
ever, marks  it  with  an  asterisk.  I  will  mention  here  that  an  ex- 
cellent summary  of  Anglo-Saxon  history,  from  the  earliest  times 
to  the  conquest,  has  been  drawn  up  by  Sir  F.  Palgrave,  in  the 
second  volume  of  the  "  Rise  and  Progress  of  the  English  Com- 
monwealth." 

Ill,  page  512. — ^The  proper  division  of  freemen  was  into  eorls 
and  ceorls:  ge  eorle — ge  ceorle;  ge  eorlische — ge  ceorlische; 
occur  in  several  Anglo-Saxon  texts.  The  division  corresponds 
to  the  phrase  "  gentle  and  simple "  of  later  times.  Palgrave 
(p.  11)  agrees  with  this.  Yet  in  another  place  (vol.  ii,  p.  352) 
he  says :  "  It  certainly  designated  a  person  of  noble  race.  This 
is  the  form  in  which  it  is  employed  in  the  laws  of  Ethelbert. 
The  earl  and  the  churl  are  put  in  opposition  to  each  other  as  the 
two  extremes  of  society."  I  can  not  assent  to  this ;  the  second 
thoughts  of  my  learned  friend  I  like  less  than  the  first.  It  seems 
like  saying  men  and  women  are  the  extremes  of  humanity,  or 

^ "  As  a  general  rule  it  may  be  ob-  from    the    latter    half    of    that    century 

served  that  before  the  tenth  century  the  pedantry  and  absurdity  strugole  for  the 

proem     is     comparatively     simple:     that  mastery."      (Kemble's     Introauction    to 

about  that  time  the  influence  of  tne  By-  vol.  ii,  p.  x.) 
zantine  court  began  to  be  felt;  and  that 
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odd  and  even  of  number.  What  was  in  the  middle?  *  Mr.  Kem- 
ble,  in  his  glossary  to  "  Beowulf,"  explains  eorl  by  vir  fortis, 
pugil  vir ;  and  proceeds  thus :  "  Eorl  is  not  a  title,  as  with  us, 
any  more  than  beom.  .  .  .  We  may  safely  look  upon  the  origin 
of  earl,  as  a  title  of  rank,  to  be  the  same  as  that  of  the  comites, 
who,  according  to  Tacitus,  especially  attached  themselves  to  any 
distinguished  chief.  That  these  fideles  became  under  a  warlike 
prince  something  more  important  than  the  early  constitution 
of  our  tribes  contemplated,  is  natural,  and  is,  moreover,  proved 
by  history,  and  they  laid  the  foundations  of  that  system  which 
recognises  the  king  as  the  fountain  of  honour.  In  the  later 
Anglo-Saxon  constitution,  ealdorman  was  a  prince,  a  governor 
of  a  country  or  small  kingdom,  sub-reg^lus;  he  was  a  consti- 
tutional officer;  the  earl  was  not  an  officer  at  all,  though  after- 
ward the  government  of  counties  came  to  be  intrusted  to  him; 
at  first,  if  he  had  a  beneficium  or  feud  at  all,  it  was  a  horse,  or 
rings,  or  arms;  afterward  lands.  This  appears  constantly  in 
*  Beowulf,'  and  requires  no  further  remark."  A  speech,  indeed, 
ascribed  to  Withred,  King  of  Kent,  in  696,  by  the  "  Saxon 
Chronicle,"  would  prove  earls  to  have  been  superior  to  alder- 
men in  that  early  age.  But  the  forgery  seems  too  gross  to  im- 
pose on  any  one.  Ceorl,  in  "  Beowulf,"  is  a  man,  vir ;  it  is  some- 
times a  husband ;  a  woman  is  said  ceorlian — ^i.  e.,  viro  se  ad- 
jungere. 

Dr.  Lingard  has  clearly  apprehended,  and  that  long  before 
Mr.  Kemble's  publication,  the  distributive  character  of  the  words 
eorl  and  ceorl.  "  Among  the  Anglo-Saxons  the  free  popula- 
tion was  divided  into  the  eorl  and  ceorl,  the  man  of  noble  and 
ignoble  descent " ;  and  he  well  observes  that  "  by  not  attending 
to  this  meaning  of  the  word  eorl,  and  rendering  it  earl,  or  rather 
comes,  the  translators  of  the  Saxon  laws  have  made  several  pas- 
sages unintelligible."  ("  Hist,  of  England,"  i,  468.)  Mr.  Thorpe 
has  not,  as  I  conceive,  explained  the  word  as  accurately  or  per- 
spicuously as  Mr.  Kemble.  He  says,  in  his  glossary  to  "  Ancient 
English  Laws  " :  "  Eorl,  comes,  satelles  principis.  This  is  the 
prose  definition  of  the  word;  in  Anglo-Saxon  and  Old  Saxon 
poetry  it  signifies  man,  though  generally  applied  to  one  of  con- 
sideration on  account  of  his  rank  or  valour.  Its  etymon  is  un- 
known, one  deriving  it  from  Old  Norse,  ar,  minister,  satelles; 
another  from  jara,  proelium.  (See  B.  Hald.,  voc.  Jari,  and  the 
gloss,  to  '  Soemund,'  by  Edda,  tome  i,  p.  597.)  This  title,  which 
seems  mtroduced  by  the  Jutes  of  Kent,  occurs  frequently  in  the 

•am^uSS?*'  V^^^  has  fallen  into  the  the    lowest    description    of    freemen,    to 

aame  mistake,  which  should  be  corrected.  eorls.    as    the    hirfest    of   the    nobil  ty." 

wrl    miS?*''2''*M  meaning   of   the   wori  (Heywood  "  On  &nka  mang  tStl^lo- 

^rLl?  '^*    **V.*y    deceive    the    reader.  Saxons,"  p.  278.)             ""ong  uie  Augio- 
ccoris,  or  cyrlise  men,  are  oppoaed,  as 
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laws  of  the  kings  of  that  district,  the  first  mention  of  it  being 
in  Ethelbert,  13.  Its  more  general  use  among  us  dates  from 
the  later  Scandinavian  invasions;  and  though  originally  only  a 
title  of  honour,  it  became  in  later  times  one  of  office,  nearly  sup- 
planting the  older  and  more  Saxon  one  of  ealdorman."  The 
editor  does  not  here  particularly  advert  to  the  use  of  the  word  in 
opposition  to  ceorl.  That  a  word  merely  expressing  man  may 
become  appropriate  to  men  of  dignity  appears  from  bar  and  baro ; 
and  something  analogous  is  seen  in  the  Latin  vir.  Lappenberg 
(vol.  ii,  p.  13)  says :  "  The  title  of  eorl  occurs  in  early  times 
among  the  laws  of  the  Kentish  kings,  but  became  more  gen- 
eral only  in  the  Danish  times,  and  is  probably  of  old  Jutish 
origin."  This  is  a  confusion  of  words:  in  the  laws  of  the 
Kentish  kings,  eorl  means  only  ingenuus,  or,  if  we  please, 
nobilis;  in  the  Danish  times  it  was  comes,  as  has  just  been 
pointed  out. 

Such  was  the  eorl,  and  such  tHe  ceorl,  of  our  forefathers — 
pne  a  gentleman,  the  other  a  yeoman,  but  both  freemen.  We 
are  liable  to  be  misled  by  the  new  meaning  which  from  the  tenth 
century  was  attached  to  the  former  word,  as  well  as  by  the  in- 
veterate prejudice  that  nobility  of  birth  must  carry  with  it  some- 
thing of  privilege  above  the  most  perfect  freedom.  But  we  do 
not  appreciate  highly  enough  the  value  of  the  latter  in  a  semi- 
barbarous  society.  The  eorlcundman  was  generally,  though  not 
necessarily,  a  freeholder;  he  might,  unless  restrained  by  special 
tenure,  depart  from  or  alienate  his  land ;  he  was,  if  a  freeholder, 
a  judge  in  the  county  court ;  he  might  marry,  or  become  a  priest, 
at  his  discretion;  his  oath  weighed  heavily  in  compurgation; 
above  all,  his  life  was  valued  at  a  high  composition;  we  add, 
of  course,  the  general  respect  which  attaches  itself  to  the  birth 
arid  position  of  a  gentleman.  Two  classes,  indeed,  there  were, 
both  "  eorlcund,"  or  of  gentle  birth,  and  so  called  in  opposi- 
tion to  ceorls,  but  in  a  relative  subordination.  Sir  F.  Pal- 
grave  has  pointed  out  the  distinction  in  a  passage  which  I  shall 
extract : 

"  The  whole  scheme  of  the  Anglo-Saxon  law  is  founded  upon 
the  presumption  that  every  freeman,  not  being  a  *  hlaford,'  was 
attached  to  a  superior,  to  whom  he  was  bound  by  fealty,  and 
from  whom  he  could  claim  a  legal  protection  or  warranty,  when 
accused  of  any  transgression  or  crime.  If,  therefore,  the  '  eorl- 
cund '  individual  did  not  possess  the  real  property  which,  either 
from  its  tenure  or  its  extent,  was  such  as  to  constitute  a  lord- 
ship, he  was  then  ranked  in  the  very  numerous  class  whose  mem- 
bers, in  Wessex  and  its  dependent  states,  were  originally  known 
by  the  name  of  '  sithcundmen,'  an  appellation  which  we  may 
paraphrase  by  the  heraldic  expression,  *  geivtlt  Vrj  \i«>5cw  '^siA 
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blood/*  This  term  of  sithcundman,  however,  was  only  in  use 
in  the  earlier  periods.  After  the  reign  of  Alfred  it  is  lost ;  and 
the  most  comprehensive  and  significant  denomination  g^ven  to 
this  class  is  that  of  '  sixhcendmen/  indicating  their  position  be- 
tween the  highest  and  lowest  law- worthy  classes  of  society. 
Other  designations  were  derived  from  their  services  and  tenures. 
Radechnights,  and  lesser  thanes,  seem  to  be  included  in  this  rank, 
and  to  which,  in  many  instances,  the  general  name  of  sokemen 
was  applied.  But,  however  designated,  the  sithcundman,  or  six- 
hoendman,  appears  in  every  instance  in  the  same  relative  posi- 
tion in  the  community — classed  among  the  nobility,  whenever 
the  eorl  and  the  ceorl  are  placed  in  direct  opposition  to  each 
other;  always  considered  below  the  territorial  aristocracy,  and 
yet  distinguished  from  the  villenage  by  the  important  right  of 
selecting  his  hlaford  at  his  will  and  pleasure.  By  common  right 
the  *  sixhoendman '  was  not  to  be  annexed  to  the  glebe.  To  use 
the  expressions  employed  by  the  compilers  of  *  Doomsday,'  he 
could  *  go  with  his  land  wheresoever  he  chose,'  or,  leaving  his 
land,  he  might  *  commend '  himself  to  any  hlaford  who  would 
accept  of  his  fealty  "  (vol.  i,  p.  14).* 

It  may  be  pointed  out,  however,  which  Sir  F.  Palgrave  has 
here  forgotten  to  observe,  that  the  distinction  of  weregfild  be- 
tween the  twelfhynd  and  syxhynd  was  abolished  by  a  treaty  be- 
tween Alfred  and  Guthrum.  (Thorpe's  "  Ancient  Laws,"  p.  66.) 
This  indeed  affects  only  the  reciprocity  of  law  between  English 
and  Danes.  Yet  it  is  certain  that  from  that  time  we  rarely  find 
mention  of  the  intermediate  rank  between  the  twelfhynd,  or  supe- 
rior thane,  and  the  twyhynd  or  ceorl.  The  sithcundman,  it  would 
seem,  was  from  henceforth  rated  at  the  same  composition  as  his 
lord;  yet  there  is  one  apparent  exception  (I  have  not  observed 
any  other)  in  the  laws  of  Henry  I.  It  is  said  here  (c.  76) :  "  Liberi 
alii  twyhyndi,  alii  syxhyndi,  alii  twelfhyndi.  Twyhyndus  homo 
dicitur,  cujus  wera  est  22  solidorum,  qui  faciunt  4  libras.  Twelf- 
hyndus  est  homo  plene  nobilis,  id  est,  thainus,  cujus  wera  est 
1,200  solidorum,  qui  faciunt  libras  25."  It  is  remarkable  that, 
though  the  syxhyndman  is  named  at  first,  nothing  more  is  said 
of  him,  and  the  twelfhyndman  is  defined  to  be  a  thane.  It  ap- 
pears from  several  passages  that  the  laws  recorded  in  this  treatise 
are  chiefly  those  of  the  West  Saxons,  which  diflFered  in  some 
respects  from  those  of  Mercia,  Kent,  and  the  Danish  counties. 
With  regard  to  the  word  sithcund,  it  does  occur  once  or  twice 
in  the  laws  of  Edward  the  Elder.     It  might  be  supposed  that 

*  Is  not  the  word  sithcundman  proner-  putable  enoucrh  to  warrant  so  general  a 

ly  descriptive  of  his  dependence  on  a  lord,  proposition.     jThe  conditions  of  tenure  in 

from  the  Saxon  verb  aithian,  to  follow?  the  eleventh  century,  whatever  they  may 

^  This    right    of    choosing    a    lord    at  once  have  been,  had  become  exceedingly 

pleasure,  so  little  feudal,  seems  not  indis-  various. 
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the  Danes  had  retained  the  principle  of  equality  among  all  of 
gentle  birth,  common,  as  we  read  in  Grimm,  to  the  northern 
nations,  which  the  distinction  brought  in  by  the  Kings  of  Kent 
between  two  classes  of  eorls  or  thanes  seemed  to  contravene. 
We  shall  have  occasion,  however,  to  quote  a  passage  from  the 
laws  of  Canute,  which  indicates  a  similar  distinction  of  rank 
among  the  Danes  themselves,  whatever  might  be  the  rule  as  to 
composition  for  life. 

The  influence  of  Danish  connections  produced  another  great 
change  in  the  nomenclature  of  ranks.  Eorl  lost  its  general  sense 
of  good  birth  and  became  an  official  title,  for  the  most  part 
equivalent  to  alderman,  the  governor  of  a  shire  or  district.  It 
is  used  in  this  sense,  for  the  first  time,  in  the  laws  of  Edward 
the  Elder.  Yet  it  had  not  wholly  lost  its  primary  meaning,  since 
we  find  eorlish  and  ceorlish  opposed,  as  distributive  appellations, 
in  one  of  Athelstan.  (Id.,  p.  96.)  It  is  said  in  a  sort  of  com- 
pilation, entitled  "  On  Oaths,  Weregilds,  and  Ranks,"  subjoined 
to  the  laws  of  Edward  the  Elder,  but  bearing  no  date,  that  "  it 
was  whilom  in  the  laws  of  the .  English  .  .  .  that,  if  a  thane 
thrived  so  that  he  became  an  eorl,  then  was  he  henceforth  of 
eorl-right  worthy."  ("  Ancient  Laws,"  p.  81. •)  But  this  passage 
is  wanting  in  one  manuscript,  though  not  in  the  oldest,  and  we 
find,  just  before  it,  the  old  distributive  opposition  of  eorl  and 
ceorl.  It  is  certainly  a  remarkable  exception  to  the  common  use 
of  the  word  eorl  in  any  age,  and  has  led  Mr.  Thorpe  to  suppose 
that  the  rank  of  earl  could  be  obtained  by  landed  wealth.  The 
learned  editor  thinks  that  "  these  pieces  can  not  have  had  a  later 
origin  than  the  period  in  which  they  here  stand.  Some  of  them 
are  probably  much  earlier  "  (p.  76).  But  the  mention  of  the 
"  Danish  law,"  in  p.  79,  seems  much  against  an  earlier  date ;  and 
this  is  so  mentioned  as  to  make  us  think  that  the  Danes  were 
then  in  subjection.  In  the  time  of  Edgar  eorl  had  fully  acquired 
its  secondary  meaning;  in  its  original  sense  it  seems  to  have 
been  replaced  by  thane.  Certain  it  is  that  we  find  thane  opposed 
to  ceorl  in  the  later  period  of  Anglo-Saxon  monuments,  as  eorl 
is  in  the  earlier — as  if  the  law  knew  no  other  broad  line  of  de- 
marcation among  laymen,  saving  always  the  official  dignities  and 
the  royal  family.*    And  the  distinction  between  the  greater  and 


*  The  references  are  to  the  folio  edition 
of  *'  Ancient  Laws  and  Institutes  of  Eng- 
land," 1R40,  as  published  by  the  Record 
Commission.  I  fear  this  may  cause  some 
trouble  to  those  who  possess  the  octavo 
edition,  which  is  much  more  common. 

•  "  That  the  thane,  at  least  originally, 
was  a  military  follower,  a  holder  by  mili- 
tary service,  seems  certain;  though  in 
later  timet  the  rank  teems  to  have  been 
enjoyed  by  all  great  landholders,  at  the 


natural  concomitant  of  postestion  to  a 
certain  value.  By  Mercian  law,  he  ap- 
pears as  a  '  twelfhynde  '  man,  hit  '  wer  ' 
Deing  1.200  shillings.  That  this  dignity 
ceased  from  being  exclusively  of  a  mili- 
tary character  it  evident  from  numerout 
passages  in  the  .laws,  where  thanes  are 
mentioned  in  a  judicial  capacity,  and  aa 
civil  officers."  (Thorpe's  **  Glottary  to 
Ancient  Lawa,"  voc  Thegen.) 
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the  lesser  thanes  was  not  lost,  though  they  were  put  on  a  level 
as  to  composition.  Thus,  in  the  forest  laws  of  Canute :  "  Sint 
jam  deinceps  quattuor  ex  liberalioribus  hominibus  qui  habent 
salvas  suas  consuetudines,  quos  Angli  thegnes  appellant,  in  quali- 
bet  regni  mei  provincia  constitute  Sint  sub  quolibet  eorum  quat- 
tuor ex  mediocribus  hominibus,  quos  Angli  lesthegenes  nuncu- 
pant,  Dani  vero  yoongmen  vocant,  locati."  (**  Ancient  Laws," 
p.  183.)  Meantime  the  composition  for  an  earl,  whether  we  con- 
fine that  word  to  office  or  suppose  that  it  extended  to  the  wealthi- 
est landholders,  was  far  higher  in  the  later  period  than  that  for 
a  thane,  as  was  also  his  heriot  when  that  came  into  use.  The 
heriot  of  the  king's  thane  was  above  that  of  what  was  called 
a  medial  thane,  or  mesne  vassal,  the  sithcundman,  or  syxhynder, 
as  I  apprehend,  of  an  earlier  style. 

In  the  laws  of  the  continental  Saxons  we  find  the  rank  cor- 
responding to  the  eorlcunde  of  our  own  country,  denominated 
edelingi  or  noble,  as  opposed  to  the  frilingi  or  ordinary  freemen. 
This  appellation  was  not  lost  in  England,  and  was  perhaps  some- 
times applied  to  nobles;  but  we  find  it  generally  reserved  for 
the  royal  family.^  Ethel  or  noble,  sometimes  contracted,  forms, 
as  is  well  known,  the  peculiar  prefix  to  the  names  of  our  Anglo- 
Saxon  royal  house.  And  the  word  atheling  was  used,  not  as 
in  Germany  for  a  noble,  but  a  prince ;  and  his  composition  was 
not  only  above  that  of  a  thane,  but  of  an  alderman.  He  ranked 
as  an  archbishop  in  this  respect,  the  alderman  as  a  bishop.  ("  Le- 
ges Ethelredi,"  p.  141.)  It  is  necessary  to  mention  this,  lest, 
in  speaking  of  the  words  eorl  and  ceorl  as  originally  distributive, 
I  should  seem  to  have  forgotten  the  distinctive  superiority  of 
the  royal  family.  But  whether  this  had  always  been  the  case 
I  am  not  prepared  to  determine.  The  aim  of  the  later  kings,  I 
mean  after  Alfred,  was  to  carry  the  monarchical  principle  as  high 
as  the  temper  of  the  nation  would  permit.  Hence  they  prefer 
to  the  name  of  king,  which  was  associated  in  all  the  Germanic 
nations  with  a  limited  power,  the  more  indefinite  appellations 
of  imperator  and  basileus.  And  the  latter  of  these  they  borrowed 
from  the  Byzantine  court,  liking  it  rather  better  than  the  other, 
not  merely  out  of  the  pompous  affectation  characteristic  of  their 
styk  in  that  period,  but  because,  being  less  intelligible,  it  served 
to  strike  more  awe,  and  also  probably  because  the  title  of  western 
emperor  seemed  to  be  already  appropriated  in  Germany.  It  was 
natural  that  they  would  endeavour  to  enhance  the  superiority 
of  all  athelings  above  the  surrounding  nobility. 

A  learned  German  writer,  who  distributes  freemen  into  but 
two  classes,  considers  the  ceorl  of  the  Anglo-Saxon  laws  as  cor- 
responding to  the  ingenuus,  and  the  thrall  or  esne — ^that  is,  slave 
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the  lidus  of  the  Continent.  "  Adelingus  und  liber,  nobilis 
ingenuus,  edeling^s  und  frilingus,  jarl  und  karl,  stehen  hier 
er  als  Stand  der  freien  dem  der  unfreien,  dem  servus,  litus, 
IS,  thrall  entgegen."  (Grimm,  "  Deutsche  Rechts-Alter- 
ler,"  Gottingen,  1828,  p.  226,  et  alibi.)  Ceorl,  however,  he 
;  to  have  "  etwas  befremdendes,"  something  peculiar.    "  Der 

ist  bald  mas,  bald  liber;  allein  colonus,  rusticus,  ignobilis; 
«litte  zwischen  nobilis  und  servus." 

t  does  not  appear  from  the  continental  laws  that  the  litus, 
dus,  was  strictly  a  slave,  but  rather  a  cultivator  of  the  earth 
L  master,  something  like  the  Roman  colonus,  though  of  in- 
r  estimation.®    No  slave  had  a  composition  due  to  his  kin- 

by  law ;  the  price  of  his  life  was  paid  to  his  lord.  By  some 
le  barbaric  laws,  one  third  of  the  composition  for  a  lidus 
:  to  the  kindred ;  the  remainder  was  the  lord's  share.  This 
:ates  something  above  the  Anglo-Saxon  theow  or  slave,  and 
ronsiderably  beloW  the  ceorl.  The  word,  indeed,  has  been 
ling  to  continental  antiquaries;  and  if,  in  deference  to  the 
orities  of  Gothofred  and  Grimm,  we  find  the  lidi  in  the  bar- 
:  laeti  of  the  Roman  Empire,  we  can  not  think  these  at  least 
ive  been  slaves,  though  they  may  have  become  coloni.  But 
I  not  quite  convinced  of  the  identity  resting  on  a  slight  re- 
)lance  of  name. 

i'he  ceorl,  or  villanus,  as  we  find  him  afterward  called  in 
►omsday,"  was  not  generally  an  independent  freeholder ;  but 
ondition  was  not  always  alike.  He  might  acquire  land,  and 
;  did  this  to  the  extent  of  five  hides,  he  became  a  thane.* 


r.  Spence  remarks  ("  Equitable  Ju- 
ion,  *    p.    51),    "In    the    condition 

ceorls  we  observe  one  of  the  many 
ig  examples  of  the  adaptation  of 
erman  to  the  Roman  institutions — 
eorls  and  servile  cultivators  or 
ptitii  in  England,  as  well  as  in  the 
ental  states,  exactly  corresponded 
he  coloni  and  inquiHni  of  the  Ro- 
provinces."  Yet  he  immediately 
ns,    "  The    condition    of    the    rural 

of  the  Germans  nearly  resembled 
>f  the  Roman  coloni  and  Anglo- 
ceorls/*  quoting  Tacitus,  c  21. 
id  the  Germans  at  that  time  adapt 
nstitutions  to  those  of  the  Romans? 
;  not  rather  see  here  an  illustration 
at  appears  to  me  the  true  theory, 
imilanty  of  laws  and  customs  may 
be  traced  to  natural  causes  in  the 
>f  society  rather  than  to  imitation? 
>tion  is,  that  the  Germans,  through 
;>les  of  common  sympathy  among 
ime  tribe,  the  Romans,  through 
ry  of  republican  institutions  carried 
:o  the  empire,  repudiated  the  per- 

servitude  of  citizens,  while  they 
lined  very  strict  obligations  of 
il  tenure;  and  thus  the  coloni  of 
wer  empire  on  the  one  hand,  the 


lidi  and  ceorls  on  the  other,  were  neither 
absolutely  free  nor  merely  slaves. 

**  In  the  Lex  Frisiorum,"  says  Sir  F. 
Palgrave,  in  one  of  his  excellent  contribu- 
tions to  the  "  Edinburgh  Review  "  (xxxii. 
16),  **  we  find  the  usual  distinctions  of 
nobilis,  liber,  and  litus.  The  rank  of  the 
Teutonic  litus  has  been  much  discussed; 
he  appears  to  have  been  a  villein,  owing 
many  services  to  his  lord,  but  above  the 
class  of  slaves."  The  word  villein,  it 
should  be  remembereii*  bore  several 
senses:  the  litus  was  below  a  Saxon 
ceorl,  but  he  was  also  above  the  villein 
of  Bracton  and  Littleton. 

*This  is  not  in  the  laws  of  Athelstan, 
to  which  I  have  referred  in  p.  511,  nor 
in  any  regular  statute,  but  in  a  kind  ol 
brief  summary  of  law,  printed  by  Wilkins 
and  Thorpe.  But  I  think  that  Sir  Fran- 
cis Palgrave  treats  this  too  slight!/  when 
he  calls  it  a  **  traditionary  notice  ot  an  un- 
known writer,  who  says,  *  Whilom  it  was 
the  law  of  England ' ;  leaving  it  doubtful 
whether  it  were  so  still,  or  nad  been  at 
any  definite  time."  ("  Edinb.  Rev.,"  xxxlv, 
263.)  Though  this  phrase  is  once  used, 
it  is  said  also  expressly:  **  If  a  ceorl  be 
enriched  to  that  degree  th»l  Vk.^  Vv*^  ^«. 
hides  ol  \«xid,  «xid  ini  ou^  ^Cai  V\sa>«\^x. 
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He  required  no  enfranchisement  for  this ;  his  own  industry  might 
make  him  a  gentleman.  This  was  not  the  case,  at  least  not  so 
easily,  in  France.  It  appears  by  the  will  of  Alfred,  published  in 
1788,  that  certain  ceorls  might  choose  their  own  lord;  and  the 
text  of  his  law  above  quoted  furnishes  some  ground  for  suppos- 
ing that  he  extended  the  privilege  to  all.  The  editor  of  his  will 
says :  "  All  ceorls  by  the  Saxon  constitution  might  choose  such 
man  for  their  landlord  as  they  would  "  (p.  26).  But  even  though 
we  should  think  that  so  high  a  privilege  was  conferred  by  Alfred 
on  the  whole  class,  it  is  almost  certain  that  they  did  not  continue 
to  enjoy  it. 

In  the  Anglo-Saxon  charters  the  Latin  words  for  the  culti- 
vators are  "  manentes  "  or  "  casati."  Their  number  is  generally 
mentioned;  and  sometimes  it  is  the  sole  description  of  land, 
except  its  title.  The  French  word  manant  is  evidently  derived 
from  manentes.  There  seems  more  difficulty  about  casati,  which 
is  sometimes  used  for  persons  in  a  state  of  servitude,  sometimes 
even  for  vassals  (Du  Cange).  In  our  charters  it  does  not  bear 
the  latter  meaning.  (See  "  Codex  Diplomaticus,"  passim ;  Spence 
on  "  Equitable  Jurisdiction,"  p.  50.) 

But  when  we  turn  over  the  pages  of  "  Doomsday  Book,"  a 
record  of  the  state  of  Anglo-Saxon  orders  of  society  under  Ed- 
ward the  Confessor,  we  find  another  kind  of  difficulty.  New 
denominations  spring  up,  evidently  distinguishable,  yet  such  as 
no  information  communicated  either  in  that  survey  or  in  any 
other  document  enables  us  definitely  and  certainly  to  distinguish. 
Nothing  runs  more  uniformly  through  the  legal  documents  ante- 
cedent to  the  conquest  than  the  broad  division  of  freemen  into 
eorls,  afterward  called  thanes,  and  ceorls.  In  "  Doomsday," 
which  enumerates,  as  I  need  hardly  say,  the  inhabitants  of  every 
manor,  specifying  their  ranks,  not  only  at  the  epoch  of  the  sur- 
vey itself,  about  1085,  but  as  they  were  in  the  time  of  King  Ed- 
ward, we  find  abundant  mention  of  the  thanes,  generally  indeed, 
but  not  always  in  reference  to  the  last-named  period.  But  the 
word  ceorl  never  occurs.  This  is  immaterial,  for  by  the  name 
villani  we  have  upward  of  one  hundred  and  eight  thousand.  And 
this  word  is  frequently  used  in  the  first  Anglo-Norman  reigns 
as  the  equivalent  of  ceorl.  No  one  ought  to  doubt  that  they 
expressed  the  same  persons.  But  we  find  also  a  very  numerous 
class,  above  eighty-two  thousand,  styled  bordarii;  a  word  un- 
known, I  apprehend,  to  any  other  public  document,  certainly 
not  used  in  the  laws  anterior  to  the  conquest.  They  must,  how- 
ever, have  been  also  ceorls,  distinguished  by  some  legal  differ- 

^^n   be  paid   for  with   a,ooo  thrymsas."  though  no  king's  name  appears,  I  have 

(Thorpe,  p.  79.)     This,  a  few  sentences  little  doubt  that  these  are  real  statutes, 

before,  is  named  as  the  composition  for  a  collected  probably  by  some  ona  who  bii 

thane  in  the  **  Danelage."    And,  indeed,  inserted  a  little  of  his  own. 
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ence,  some  peculiarity  of  service  or  tenure,  well  understood  at 
the  time.  A  small  number  are  denominated  coscetz,  or  cosceti ; 
a  word  which  does,  in  fact,  appear  in  one  Anglo-Saxon  document. 
There  are  also  several  minor  denominations  in  "  Doomsday,"  all 
of  which,  as  they  do  not  denote  slaves,  and  certainly  not  thanes, 
must  have  been  varieties  of  the  ceorl  kind.  The  most  frequent 
of  these  appellations  is  "  cotarii." 

But,  besides  these  peasants,  there  are  two  appellations  which 
it  is  less  easy,  though  it  would  be  more  important,  to  define. 
These  are  the  liberi  homines  and  the  socmanni.  Of  the  former, 
Sir  Henry  Ellis,  to  whose  indefatigable  diligence  we  owe  the 
only'  real  analysis  of  "  Doomsday  Book  "  that  has  been  given, 
has  counted  up  about  12,300;  of  the  latter,  about  23,000;  form- 
ing together  about  one  eighth  of  the  whole  population — ^that  is, 
of  male  adults.  This,  it  must  be  understood,  was  at  the  time 
of  the  survey ;  but  there  is  no  appearance,  as  far  as  I  have  ob- 
served, that  any  material  difference  in  the  proportion  of  these 
respective  classes,  or  of  those  below  them,  had  taken  place.  The 
confiscation  fell  on  the  principal  tenants.  It  is  remarkable  that 
in  Norfolk  alone  we  have  4487  liberi  homines  and  4,588  socmen 
— ^the  whole  enumerated  population  being  27,087.  But  in  Suf- 
folk, out  of  a  population  of  20491,  we  find  7470  liberi  homines, 
with  1,060  socmen.  Thus  these  two  counties  contained  almost 
all  the  liberi  homines  of  the  kingdom.  In  Lincolnshire,  on  the 
other  hand,  where  11,504  are  returned  as  socmen,  the  word  liber 
homo  does  not  occur.  These  Lincolnshire  socmen  are  not,  as 
usual  in  other  counties,  mentioned  among  occupiers  of  the  de- 
mesne lands,  but  mingled  with  the  villeins  and  bordars;  some- 
times not  standing  first  in  the  enumeration,  so  as  to  show  that, 
in  one  county,  they  were  both  a  more  numerous  and  more 
3ubordinate  class  than  in  the  rest  of  the  realm.*^ 

The  concise  distinction  between  what  we  should  call  freehold 
and  copyhold  is  made  by  the  forms  of  entering  each  manor 
throughout  "  Doomsday  Book."  Liberi  homines  invariably,  and 
socmen  I  believe,  except  in  Lincolnshire,  occupied  the  one,  vil- 
lani  and  bordarii  the  other.  Hence  liberum  tenementum  and 
villenag^um.  What,  then,  in  Anglo-Saxon  language,  was  the 
kind  of  the  two  former  classes  ?  They  belong,  it  will  be  observed, 
almost  wholly  to  the  Danish  counties;  not  one  of  either  de- 
nomination appears  in  Wessex,  as  will  be  seen  by  reference  to 
Sir  H.  Ellis's  abstract.    Were  they  thanes  or  ceorls,  or  a  class 

^*  Socmen  are  returned  in  not  a  few  for  the  counties  in  which  we  find  socmen 

instances  as  sub-tenants  of  whole  manors,  so  much  elevated  had  not  belonged  to 

but    only    in    Cambridgeshire    and    some  the    same    Anglo>Saxon    kingdom;    some 

neighbouring  counties.     (Ellis's  **  Introd.  were  East-Anglian,  some  Mercian,  some 

to  Doomsday,"  ii,  ^89.)     But  this  could,  probably,  as  Bertfordshire,  of  either  the 

it   seems,    have   only    originated   in    the  Kent  or  Wessex  law. 
phraseology  of  di£Ferent  commissioners ; 
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distinct  from  both?  What  was  their  were?  We  can  not  think 
that  a  poor  cultivator  of  a  few  acres,  though  of  his  own  land, 
was  estimated  at  twelve  hundred  shillings,  like  a  royal  thane. 
The  intermediate  composition  of  the  sixhyndman  would  be  a 
convenient  guess ;  but  unfortunately  this  seems  not  to  have  ex- 
isted in  the  "  Danelage."  We  gain  no  great  light  from  the  laws 
of  Edward  the  Confessor,  which  fix  the  manbote,  or  fine,  to  the 
lord  for  a  man  slain,  regulated  according  to  the  were  due  to  his 
children.  Manbote,  in  "  Danelage,"  "  de  villano  et  de  sokemanno 
12  oras;  de  liberis  hominibus,  tres  marcas"  (c.  12).  Thus,  in 
the  Danish  counties,  of  which  Lincolnshire  was  one,  the  socman 
was  estimated  like  a  villanus,  and  much  lower  than  a  liber  homo. 
The  ora  is  said  to  have  been  one  eighth  of  a  mark,  consequently 
the  liber  homo's  manbote  was  double  that  of  the  villein  or  soc- 
man. If  this  bore  a  fixed  ratio  to  the  were,  we  have  a  new  and 
unheard-of  rank  who  might  be  called  fourhyndmen.  But  such 
a  distinction  is  never  met  with.  It  would  not  in  itself  be  im- . 
probable  that  the  liberi  homines  who  occupied  freehold  lands, 
and  owned  no  praedial  service,  should  be  raised  in  the  composi- 
tion for  their  lives  above  common  ceorls.  But  in  these  inquiries 
new  difficulties  are  always  springing  forth. 

We  must,  upon  the  whole,  I  conceive,  take  the  socmen  for 
twyhyndi,  for  ceorls  more  fortunate  than  the  rest,  who  had  ac- 
quired some  freehold  land,  or  to  whose  ancestors  possibly  it  had 
been  allotted  in  the  original  settlement.  It  indicates  a  remark- 
able variety  in  the  condition  of  these  East  Anglian  counties, 
Norfolk  and  Suffolk,  and  a  more  diffused  freedom  in  their  in- 
habitants. The  population,  it  must  strike  us,  was  greatly  higher, 
relatively  to  their  size,  than  in  any  other  part  of  England;  and 
the  multitude  of  small  manors  and  of  parish  churches,  which 
still  continue,  bespeaks  this  progress.  The  socmen,  as  well  as 
the  liberi  homines,  in  whose  condition  there  may  have  been 
little  difference,  except  in  Lincolnshire,  where  we  have  seen  that, 
for  whatever  cause,  those  denominated  socmen  were  little,  if  at 
all,  better  than  the  villani,  were  all  commended;  they  had  all 
some  lord,  though  bearing  to  him  a  relation  neither  of  fief  nor 
of  villenage;  they  could  in  general,  though  with  some  excep- 
tions, alienate  their  lands  at  pleasure ;  it  has  been  thought  that 
they  might  pay  some  small  rent  in  acknowledgment  of  com- 
mendation; but  the  one  class  undoubtedly,  and  probably  the 
other,  were  freeholders  in  every  legal  sense  of  the  word,  holding 
by  that  ancient  and  respectable  tenure,  free  and  common  socage, 
or  in  a  manner  at  least  analogous  to  it.  Though  socmen  are 
chiefly  mentioned  in  the  "  Danelage,"  other  obscure  denomina- 
tions of  occupiers  occur  in  Wessex  and  Mercia,  which  seem  to 
'    nave  denoted  a  similar  class.    But  the  style  of  "  Doomsday  "  is 
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SO  concise,  and  so  far  from  uniform,  that  we  are  very  liable  to 
be  deceived  in  our  conjectural  inferences  from  it. 

It  may  be  remarked  here  that  many  of  our  modem  writers 
draw  too  unfavourable  a  picture  of  the  condition  of  the  Anglo- 
Saxon  ceorl.  Few,  indeed,  fall  into  the  capital  mistake  of  Mr. 
Sharon  Turner,  by  speaking  of  him  as  legally  in  servitude,  like 
the  villein  of  Bracton's  age.  But  we  often  find  a  tendency  to 
consider  him  as  in  a  very  uncomfortable  condition,  little  caring 
"  to  what  lion's  paw  he  might  fall,"  as  Bolingbroke  said  in  1745, 
and  treated  by  his  lord  as  a  miserable  dependant.  Half  a  cen- 
tury since,  in  the  days  of  Sir  William  Jones,  Granville  Sharp, 
and  Major  Cartwright,  the  Anglo-Saxon  constitution  was  built 
on  universal  suffrage ;  every  man  in  his  tithing  a  partaker  of  sov- 
ereignty, and  sending  from  his  rood  of  land  an  annual  repre- 
sentative to  the  witenagemot.  Such  a  theory  could  not  stand 
the  first  glimmerings  of  historical  knowledge  in  a  mind  toler- 
ably sound.  But  while  we  absolutely  deny  political  privileges 
of  this  kind  to  the  ceorl,  we  need  not  assert  his  life  to  have  been 
miserable.  He  had  very  definite  legal  rights,  and  acknowledged 
capacities  of  acquiring  more ;  that  he  was  sometimes  exposed  to 
oppression  is  probable  enough;  but,  in  reality,  the  records  of 
all  kinds  that  have  descended  to  us  do  not  speak  in  such  strong 
language  of  this  as  we  may  read  in  those  of  the  Continent.  We 
have  no  insurrection  of  the  ceorls,  no  outrages  by  themselves,  no 
atrocious  punishment  by  their  masters,  as  in  Normandy.  Per- 
haps we  are  a  little  too  much  struck  by  their  obligation  to  reside 
on  the  lands  which  they  cultivated;  the  term  ascriptus  glebae 
denotes,  in  our  apprehension,  an  ignoble  servitude.  It  is,  of 
course,  inconsistent  with  our  modern  equality  of  rights ;  but  we 
are  to  remember  that  he  who  deserted  his  land,  and  consequently 
his  lord,  did  so  in  order  to  become  a  thief.  Hlafordles  men,  of 
whom  we  read  so  much,  were  invariably  of  this  character.  What 
else,  indeed,  could  he  become?  Children  have  an  idle  play,  to 
count  buttons,  and  say,  Gentleman,  apothecary,  ploughman,  thief. 
Now  this,  if  we  consider  the  second  as  representative  of  burgesses 
in  towns,  is  actually  a  distributive  enumeration,  setting  aside 
the  clergy  of  the  Anglo-Saxon  population ;  a  thane,  a  burgess,  a 
ceorl,  a  hlafordles  man — that  is,  a  man  without  land,  lord,  or 
law,  who  lived  upon  what  he  could  take.  For  the  sake  of  pro- 
tecting the  honest  ceorl  from  such  men,  as  well  as  of  protecting 
the  lord  in  what,  if  property  be  regarded  at  all,  must  be  pro- 
tected, his  rights  to  services  legally  due,  it  was  necessary  to  re- 
strain the  cultivator  from  quitting  his  land.  Exceptions  to  this 
might  occur,  as  we  find  among  the  liberi  homines  and  others  in 
"  Doomsday  " ;  but  it  was  the  general  rule.  We  might  also  ask 
whether  a  lessee  for  years  at  present  is  not  iu  ow^  %^xvs^  ^s»c.Tv^\>as. 
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glebae?  It  is  true  that  he  may  go  wherever  he  will,  and,  if  he 
continue  to  pay  his  rent  and  perform  his  covenants,  no  more 
can  be  said.  But  if  he  does  not  this,  the  law  will  follow  his  per- 
son, and,  though  it  can  not  force  him  to  return,  will  make  it  by 
no  means  his  interest  to  desert  the  premises.  Such  remedies  as 
the  law  now  furnishes  were  not  in  the  power  of  the  Saxon  land- 
lord ;  but  all  that  any  lord  could  desire  was  to  have  the  services 
performed,  or  to  receive  a  compensation  for  them. 

IV,  page  512. — ^Those  who  treat  this  opinion  as  chimerical, 
and  seem  to  suppose  that  a  very  large  portion  of  the  people 
of  England,  during  the  Anglo-Saxon  period,  must  have  been 
of  British  descent,  do  not,  I  think,  sufficiently  consider — ^first, 
the  exterminating  character  of  barbarous  warfare,  not  here  con- 
fined, as  in  Gaul,  to  a  single  and  easy  conquest,  but  protracted 
for  two  centuries  with  the  most  obstinate  resistance  of  the  na- 
tives ;  secondly,  the  facilities  which  the  possessions  of  the  Welsh 
and  Cumbrian  Britons  gave  to  their  countrymen  for  retreat; 
and,  thirdly,  the  natural  increase  of  population  among  the  Sax- 
ons, especially  when  settled  in  a  country  already  reduced  into  a 
state  of  culture.  Nor  can  the  successive  migrations  from  Ger- 
many and  Norway  be  shown  to  have  been  insignificant.  Nothing 
can  be  scantier  than  our  historical  materials  for  the  fifth  and  sixth 
centuries.  We  can  not  also  but  observe  that  the  silence  of  the 
Anglo-Saxon  records,  at  a  later  time,  as  to  Welsh  inhabitants, 
except  in  a  few  passages,  affords  a  presumption  that  they  were 
not  very  considerable.  Yet  these  passages,  three  or  four  in  num- 
ber (I  do  not  include  those  which  obviously  relate  to  the  inde- 
pendent Welsh,  whether  Cambrian  or  Cumbrian),  repel  the 
hypothesis  that  they  may  have  been  wholly  overlooked  and  con- 
founded with  the  ceorls.  Their  composition  was  less  than  that 
of  the  ceorl  in  Wessex  and  Northumbria;  would  not  this  have 
been  mentioned  in  Kent  if  they  had  been  found  there  ? 

It  is  by  no  means  unimportant  in  this  question  that  we  find 
no  mention  of  bishops  or  churches  remaining  in  the  parts  of 
England  occupied  by  the  Saxons  before  their  conversion.  If 
a  large  part  of  the  population  was  British,  though  in  subjection, 
what  religion  did  they  profess?  If  it  is  said  that  the  worship- 
pers of  Thor  persecuted  the  Christian  priesthood,  why  have  wc 
no  records  of  it  in  hagiology?  Is  it  conceivable  that  all  alike, 
priests  and  people,  of  that  ancient  church,  pusitlanimously  relin- 
quished their  faith  ?  Sir  F.  Palgrave,  indeed,  meets  this  difficulty 
by  supposing  that  the  doctrines  of  Christianity  were  never  cor- 
dially embraced  by  the  British  tribes,  nor  had  become  the  national 
religion.  ("  Engl.  Commonwealth,"  i,  154.)  Perhaps  this  was 
m  some  measure  the  case,  though  it  must  be  received  with  much 
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limitation;  for  the  retention  of  heathen  superstitions  was  not 
incompatible  in  that  age  with  a  cordial  faith;  but  it  will  not 
account  for  the  disappearance  of  the  original  clergy  in  the  Eng- 
lish kingdoms.  Their  persecution,  which  I  do  not  deny,  though 
we  have  no  evidence  of  it,  would  be  part  of  the  exterminating 
system ;  they  fled  before  it  into  the  safe  quarters  of  Wales.  And 
to  obtain  the  free  exercise  of  their  religion  was  probably  an  addi- 
tional motive  with  the  nation  to  seek  liberty  where  it  was  to  be 
found. 

It  must  have  struck  every  one  who  has  looked  into  "  Dooms- 
day Book  "  that  we  And  for  the  most  part  the  same  manors,  the 
same  parishes,  and  known  by  the  same  names,  as  in  the  present 
age.  England  had  been  as  completely  appropriated  by  Anglo- 
Saxon  thanes  as  it  was  by  the  Normans  who  supplanted  them. 
This,  indeed,  only  carries  us  back  to  the  eleventh  century.  But 
in  all  charters  with  which  the  excellent  "  Codex  Diplomaticus  " 
supplies  us  we  And  the  boundaries  assigned ;  and  these,  if  they 
do  not  establish  the  identity  of  manors  as  well  as  "  Doomsday 
Book,"  give  us  at  least  a  great  number  of  local  names,  which 
subsist,  of  course  with  the  usual  changes  of  language,  to  this 
day.  If  British  names  of  places  occur,  it  is  rarely,  and  in  the 
border  counties,  or  in  Cornwall.  No  one  travelling  through 
England  would  discover  that  any  people  had  ever  inhabited  it 
before  the  Saxons,  save  so  far  as  the  mighty  Rome  has  left  traces 
of  her  empire  in  some  enduring  walls,  and  a  few  names  that 
betray  the  colonial  city,  the  Londinium,  the  Camalodummi,  the 
Lindum.  And  these  names  show  that  the  Saxons  did  not  sys- 
tematically innovate,  but  often  left  the  appellations  of  places  where 
they  found  them  g^ven.  Their  own  favourite  terminations  were 
ton  and  by;  both  words  denoting  a  village  or  township,  like 
ville  in  French.^^  In  each  of  these  there  gradually  rose  a  church, 
and  the  ecclesiastical  division  for  the  most  part  corresponds  to 
the  civil ;  though  to  this,  as  is  well  known,  there  are  frequent 
exceptions.  The  central  point  of  every  township  or  manor  was 
its  lord,  the  thane  to  whose  court  the  socagers  and  ceorls  did 
service;  we  may  believe  this  to  have  been  so  from  the  days  of 
the  Heptarchy,  as  it  was  in  those  of  the  Confessor. 


»>Thc  word  tun  denotes  orginally  anr 
iadosure.  '*  But  its  more  usual,  thougti 
restricted  sense,  is  that  of  a  dwellinff,  a 
homestead,  the  house  and  inland;  all,  in 
short,  that  is  surrounded  and  bounded  by 
a  hedge  or  fence.  It  is  thus  capable  of 
being  used  to  express  what  we  mean  by 
the  word  town,  viz.,  a  large  collection  of 
dwellings;  or,  like  the  Scottish  town, 
even  a  solitary  farm-house.  It  is  very 
remarkable  that  the  largest  proportion  of 
the  names  of  places  among  the  Anglo- 
Saxons  should  have  been  formed  with 
66 


this  word,  while  upon  the  continent  of 
Europe  it  is  never  used  for  such  a  pur- 
pose. In  the  first  two  volumes  of  the 
'  Codex  Diplomaticus '  Dr.  Lee  com- 
putes the  proportion  of  local  names  com- 
pounded with  tun  at  one  eighth  of  the 
whole  number;  a  ratio  which  unavoid- 
ably leads  us  to  the  conclusion  that  in- 
closures  were  as  much  favoured  by  the 
An^lo-Saxons  as  they  were  avoided  by 
their  German  brethren  beyond  the  sea. 
(Preface  to  Kemble's  "  Codex  Diplom./' 
vol.  iii,  p.  xxxix.) 
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The  servi  enumerated  in  "  Doomsday  Book "  arc  above 
twenty-five  thousand,  or  nearly  one  eleventh  part  of  the  whole. 
These  seem  generally  to  have  been  domestic  slaves,  and  partly 
employed  in  tending  the  lord's  cattle  or  swine,  as  Gurth,  whom 
we  all  remember,  the  Sm  l^fi^  of  the  thane  Cedric,  in  "  Ivan- 
hoe."  They  are  never  mentioned  as  occupiers  of  land,  and  have 
nothing  to  do  with  the  villeins  of  later  times.  A  genuine  Saxon, 
as  I  have  said,  could  only  become  a  slave  by  his  own  or  his 
forefather's  default,  in  not  paying  a  weregild,  or  some  legal  of- 
fence ;  and  of  these  there  might  have  been  many.  The  few  slaves 
whose  names  Mr.  Turner  has  collected  from  Hickes  and  other 
authorities  appear  to  be  all  Anglo-Saxon.  ("  Hist,  of  Anglo- 
Saxons,"  vol.  iii,  p.  92.)  Several  others  are  mentioned  in  char- 
ters quoted  by  Mr.  Wright  in  the  thirtieth  volume  of  the  "  Archae- 
ologia,"  p.  220.  But  the  higher  proportion  which  servi  bore 
to  villani  and  bordarii — ^that  is,  free  ceorls — ^in  the  western  coun- 
ties, those  in  Gloucestershire  being  almost  one  third,  may  natu- 
rally induce  us  to  suspect  that  many  were  of  British  origin ;  and 
these  might  be  sometimes  in  praedial  servitude.  All  inference, 
however,  from  the  sentence  in  "  Doomsday,"  as  to  the  particular 
state  of  the  enumerated  inhabitants,  must  be  conjecturally  pro- 
posed. 

V,  page  514. — ^The  constituent  parts  of  the  witenagemot  can 
not  be  certainly  determined,  though  few  parts  of  the  Anglo- 
Saxon  polity  are  more  important.  A  modem  writer  espouses  the 
more  popular  theory.  "  There  is  no  reason  extant  for  doubting 
that  every  thane  had  the  right  of  appearing  and  voting  in  the 
witenagemot,  not  only  of  his  shire,  but  of  the  whole  kingdom, 
without,  however,  being  bound  to  personal  attendance,  the  ab- 
sent being  considered  as  tacitly  assenting  to  the  resolutions  of 
those  present."  (Lappenberg,  "  Hist  of  England,"  vol.  ii,  p. 
317.)  Palgrave,  on  the  other  hand,  adheres  to  the  testimony  of 
the  "  Historia  Eliensis,"  that  forty  hides  of  land  were  a  necessary 
qualification ;  which,  of  course,  would  have  excluded  all  but  very 
wealthy  thanes.  He  observes,  and  I  believe  with  much  justice, 
that  "  proceres  terrae  "  is  a  common  designation  of  those  who 
composed  a  curia  regis  synonymous,  as  he  conceives,  with  tfie 
witenagemot.  Mr.  Thorpe  ingeniously  conjectures  that  "inter 
proceres  terrae  enumerari "  was  to  have  the  rank  of  an  earl ;  on 
the  ground  that  five  hides  of  land  was  a  qualification  for  a  com- 
mon thane,  whose  heriot,  by  the  laws  of  Canute,  was  to  that  of 
wi  earl  as  one  to  eight.  ("  Ancient  Laws  of  Anglo-Saxons,"  p. 
01.)  Mr.  Spence  supposes  the  rank  annexed  to  forty  hides  to 
have  been  that  of  king's  thane.  ("  Inquiry  into  Laws  of  Europe," 
p.  3")    But  they  were  too  numerous  for  so  high  a  qualification. 
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Mr.  Thorpe  explains  the  word  witenagemot  thus :  "  The  su- 
preme council  of  the  nation,  or  meeting  of  the  witan.  This 
assembly  was  summoned  by  the  king;  and  its  members,  besides 
the  archbishop  or  archbishops,  were  the  bishops,  aldermen,  duces, 
eorls,  thanes,  abbots,  priests,  and  even  deacons.  In  this  assem- 
bly, laws,  both  secular  and  ecclesiastical,  were  promulgated  and 
repealed;  and  charters  of  grants  made  by  the  king  confirmed 
and  ratified.  Whether  this  assembly  met  by  royal  summons,  or 
by  usage  at  stated  periods,  is  a  point  of  doubt."  (Glossary  to 
"  Ancient  Laws.")  This  is  not  remarkably  explicit :  aldermen 
are  distinguished  from  earls,  and  duces,  an  equivocal  word,  from 
both ;  **  and  the  important  difficulty  is  slurred  over  by  a  general 
description,  thanes.     But  what  thanes?  remains  to  be  inquired. 

The  charters  of  all  Anglo-Saxon  sovereigns  are  attested,  not 
only  by  bishops  and  abbots,  but  by  laymen,  described,  if  by  any 
Saxon  appellation,  as  aldermen,  or  as  thanes.  Their  number 
is  not  very  considerable;  and  some  appear  hence  to  have  in- 
ferred that  only  the  superior  or  royal  thanes  were  present  in  the 
witenagemot.  But,  as  the  signatures  of  the  whole  body  could 
not  be  required  to  attest  a  charter,  this  is  far  too  precarious  an 
inference.  Few,  however,  probably  are  found  to  believe  that  the 
lower  thanes  flocked  to  the  national  council,  whatever  their  rights 
may  have  been ;  and  if  we  have  no  sufficient  proof  that  any  such 
privileges  had  been  recognised  in  law  or  exercised  in  fact,  if  wc 
are  rather  led  to  consider  the  sithcundman,  or  sixhynder,  as 
dependent  merely  on  his  lord,  in  something  very  analogous  to  a 
feudal  relation,  we  may  reasonably  doubt  the  strong  position 
which  Lappenberg,  though  following  so  many  of  our  own  an- 
tiquaries, has  laid  down.  Probably  the  traditions  of  the  Teutonic 
democracy  led  to  the  insertion  of  the  assent  of  the  people  in 
some  of  the  Anglo-Saxon  laws.  But  it  is  done  in  such  a  man- 
ner as  to  produce  a  suspicion  that  no  substantial  share  in  legis- 
lation had  been  reserved  to  them.  Thus,  in  the  preamble  of  the 
laws  of  Withroed,  about  696,  we  read,  "  The  great  men  decreed, 
with  the  suffrages  of  all,  these  dooms."  Ina's  laws  are  enacted 
''  with  all  my  ealdormen,  and  the  most  distinguished  witan  of 
my  people."  Alfred  has  consulted  his  "  witan."  And  this  is  the 
uniform  word  in  all  later  laws  in  Anglo-Saxon.  Canute's,  in 
Latin,  run,  "  Cum  consilio  primariorum  meorum."     We  have 


*'  Dnx  appears  to  be  sometimes  used 
in  the  subscription  of  charters  for  thane, 
more  commonlv  for  alderman.  Thane  is 
ffenerally,  in  Latin,  minister.  ('*  Codex 
Diplomat./'  passim.)  Some  have  sup- 
posed dnx  to  siffnif;r,  at  least  occasion- 
ally,  a  peculiar  dignity,  called,  in  Anslo- 
Saxon,  Heretoch  (herzo|[.  Germ.).  This 
word  fre<iucntly  occurs   in   the  later  pe- 


riod.     Mr.    Thorpe    says: 


This    title. 


among  the  Aftf^lo-Saxona,  was,  as  it  im- 
plies, given  originally  to  the  leader  of 
an  army;  but  in  the  latter  days  of  the 
monarchy  it  seems  to  have  become  hered- 
itary in  the  families  of  those  on  whom 
the  government  of  the  provinces  formed 
out  of  the  kingdoms  of  the  Heptarchy 
were  bestowed,  and  was  sometimes  used 
synonymously  with  those  of  ealdorman 
and  eorL"    C  Gloaaati,"  -i^fc.  13L«c«x»v^ 
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not  a  hint  of  any  numerous  or  popular  body  in  the  Anglo-Saxon 
code. 

Sir  F.  Palgrave  (i,  637)  supposes  that  the  laws  enacted  in  the 
witenagemot  were  not  valid  till  accepted  by  the  legislatures  of  the 
different  kingdoms.  This  seems  a  paradox,  though  supported 
with  his  usual  learning  and  ingenuity.  He  admits  that  Edgar 
"  speaks  in  the  tone  of  prerogative,  and  directs  his  statutes  to 
be  observed  and  transmitted  by  writ  to  the  aldermen  of  the  other 
subordinate  states  "  (p.  638).  But  I  must  say  that  this  is  not 
very  exact.  The  words  in  Thorpe's  translation  are:  "And  let 
many  writings  be  written  concerning  these  things,  and  sent  both 
to  yElfere,  alderman,  and  to  yEthelwine,  alderman,  and  let  them 
[send]  in  every  direction,  that  this  ordinance  be  known  to  the 
poor  and  rich  "  (p.  118).  "  And  yet,"  Sir  F.  Palgrave  proceeds, 
"  in  defiance  of  this  positive  injunction,  the  laws  of  Edgar  were 
not  accepted  in  Mercia  till  the  reign  of  Canute  the  Dane."  For 
this,  however,  he  cites  no  authority,  and  I  do  not  find  it  in  the 
Anglo-Saxon  laws.  Edgar  says :  "  And  I  will  that  secular  rights 
stand  among  the  Danes  with  as  good  laws  as  they  best  may 
choose.  But  with  the  English,  let  that  stand  which  I  and  my 
witan  have  added  to  the  dooms  of  my  forefathers,  for  the  behoof 
of  all  the  people.  Let  this  ordinance,  nevertheless,  be  common 
to  all  the  people,  whether  English,  Danes,  or  Britons,  on  every 
side  of  my  dominion."  (Thorpe's  "  Ancient  Laws,"  p.  116.)  But 
what  does  this  prove  as  to  Mercia  ?  The  inference  is,  that  Edgar, 
when  he  thought  any  particular  statute  necessary  for  the  public 
weal,  enforced  it  on  all  his  subjects,  but  did  not  generally  meddle 
with  the  Danish  usages. 

"  The  laws  of  the  glorious  Athelstan  had  no  effect  in  Kent, 
the  dependent  appanage  of  his  crown,  until  sanctioned  by  the 
witan  of  the  shire."  It  is  certainly  true  that  we  find  a  letter  ad- 
dressed to  the  king  in  the  name  of  "  episcopi  tui  de  Kancia,  et 
omnes  Cantescyre  thaini,  comites  et  villani,"  thanking  him 
"  quod  nobis  de  pace  nostra  praecipere  voluisti  et  de  commodo 
nostro  quaerere  et  consulere,  quia  magnum  inde  nobis  est  opus 
divitibus  et  pauperibus."  But  the  whole  tenor  of  this  letter, 
which  relates  to  the  laws  enacted  at  the  witenagemot,  or  "  grand 
synod  "  of  Greatanlea  (supposed  near  Andover),  though  it  ex- 
presses approbation  of  those  laws,  and  repeats  some  of  them  with 
slight  variations,  does  not,  in  my  judgment,  amount  to  a  distinct 
enactment  of  them ;  and  the  final  words  are  not  very  legislative. 
"  Precamur,  Domine,  misericordiam  tuam,  si  in  hoc  scripto 
alterutrum  est  vel  nimis  vel  minus,  ut  hoc  emendari  jubeas  secun- 
dum velle  tuum.  Et  nos  devote  parati  sumus  ad  omnia  quse 
nobis  praecipere  velis  quae  unquam  aliquatenus  implere  valeamus  " 
(p.  90- 
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It  is,  moreover,  an  objection  to  considering  this  as  a  formal 
enactment  by  the  witan  of  the  shire,  that  it  rims  in  the  names 
of  "  thaini,  comites  et  villani."  Can  it  be  maintained  that  the 
ceorls  ever  formed  an  integrant  element  of  the  legislature  in  the 
kingdom  of  Kent  ?  It  may  be  alleged  that  their  name  was  in- 
serted, though  they  had  not  been  formally  consenting  parties, 
as  we  find  in  some  parliamentary  grants  of  money  much  later. 
But  this  would  be  an  arbitrary  conjecture,  and  the  terms  "  omnes 
thaini,"  etc.,  are  very  large.  By  comites  we  are  to  understand, 
not  earls,  who  in  that  age  would  not  have  been  spoken  of  dis- 
tinctly from  thanes,  at  least  in  the  plural  number,  nor  postponed 
to  them,  but  thanes  of  the  second  order,  sithcundmen,  sixhynder. 
Alfred  translates  "comes"  by  "gesith,"  and  the  meaning  is 
nearly  the  same. 

In  the  next  year  we  have  a  very  peremptory  declaration  of 
the  exclusive  rights  of  the  king  and  his  witan.  "  Athelstan, 
king,  makes  known  that  I  have  learned  that  our  *  frith '  (peace) 
is  worse  kept  than  is  pleasing  to  me,  or  as  at  Greatanlea  was 
ordained,  and  my  witan  say  that  I  have  too  long  borne  with  it. 
Now,  I  have  decreed,  with  the  witan  who  were  with  me  at  Exeter 
at  midwinter,  that  they  [the  frith-breakers]  shall  all  be  ready, 
themselves  and  with  wives  and  property,  and  with  all  things, 
to  go  whither  I  will  (unless  from  thenceforth  they  shall  desist), 
on  this  condition,  that  they  never  come  again  to  the  country. 
And  if  they  shall  ever  again  be  found  in  the  country,  that  they 
be  as  guilty  as  he  who  may  be  taken  with  stolen  goods  (hand- 
habbende)." 

Sir  Francis  Palgrave,  a  strenuous  advocate  for  the  antiquity 
of  municipal  privileges,  contends  for  aldermen,  elected  by  the 
people  in  boroughs,  sitting  and  assenting  among  the  king's 
witan.  ("  Edinb.  Rev.,"  xxvi,  26.)  "  Their  seats  in  the  witenage- 
mot  were  connected  as  inseparably  with  their  office  as  their  duties 
in  the  folkmote.  Nor  is  there  any  reason  for  denying  to  the 
aldermen  of  the  boroughs  the  rights  and  rank  possessed  by  the 
aldermen  of  the  hundreds;  and  they,  in  all  cases,  were  equally 
elected  by  the  commons."  The  passage  is  worthy  of  considera- 
tion, like  everything  which  comes  from  this  ingenious  and  deeply 
read  author.  But  we  must  be  staggered  by  the  absence  of  all 
proof,  and  particularly  by  the  fact  that  we  do  not  find  sddermen 
of  towns,  so  described,  among  the  witnesses  of  any  royal  charter. 
Yet  it  is  possible  that  such  a  privilege  was  confined  to  the  supe- 
rior thanes,  which  weakens  the  inference.  We  can  not  pretend, 
I  think,  to  deny,  in  so  obscure  an  inquiry,  that  some  eminent 
inhabitants  (I  would  here  avoid  the  ambiguous  word  citizens) 
of  London,  or  even  other  cities,  might  occasionally  be  present 
in  the  witenagemot.    But  were  not  these,  as  'w^  twk^  ^^x&A^^ci^ 


1022  HALLAM'S  MIDDLE  AGES 

assume,  of  the  rank  of  thane?  The  position  in  my  text  is,  that 
ceorls  or  inferior  freemen  had  no  share  in  the  deliberations  of 
that  assembly.  Nor  would  these  aldermen,  if  actually  present, 
have  been  chosen  by  the  court-leet  for  that  special  purpose,  but 
as  regular  magistrates.  "  Of  this  great  council,"  Sir  F.  Palgrave 
says  in  another  place  ("  Edinb.  Rev.,"  xxxiv,  336),  "  as  consti- 
tuted anterior  to  the  conquest,  we  know  little  more  than  the 
name."  The  greater  room,  consequently,  for  hypothesis.  In  a 
later  work,  as  has  been  seen  above.  Sir  F.  Palg^ve  adopts  the 
notion  that  forty  hides  of  land  were  the  necessary  qualification 
for  a  seat  in  the  witenagemot.  This  is  almost  inevitably  incon- 
sistent with  the  presence,  as  by  right,  of  aldermen  elected  by 
boroughs.  We  must  conclude,  therefore,  that  he  has  abandoned 
that  hypothesis.  Neither  of  the  two  is  satisfactory  to  my  judg- 
ment. 

VI,  page  516. — ^The  hundred  court,  and  indeed  the  hundred 
itself,  do  not  appear  in  our  Anglo-Saxon  code  before  the  reign 
of  Edgar,  whose  regulations  concerning  the  former  are  rather 
full.  But  we  should  be  too  hasty  in  concluding  that  it  was  then 
first  established.  Nothing  in  the  language  of  those  laws  implies 
it.  A  theory  has  been  developed  in  a  very  brilliant  and  learned 
article  of  the  "  Edinburgh  Review  "  for  1822  (xxxvi,  287),  justly 
ascribed  to  Sir  F.  Palgrave,  which  deduces  the  hundred  from  the 
haerad  of  the  Scandinavian  kingdoms,  the  integral  unit  of  the 
Scandinavian  commonwealths.  "  The  Gothic  commonwealth  is 
not  a  unit  of  which  the  smaller  bodies  politic  are  fractions.  They 
are  the  units,  and  the  commonwealth  is  the  multiple.  Every 
Gothic  monarchy  is  in  the  nature  of  a  confederation.  It  is  com- 
posed of  towns,  townships,  shires,  bailiwicks,  burghs,  earldoms, 
dukedoms,  all  in  a  certain  degree  strangers  to  each  other,  and 
separated  in  jurisdiction.  Their  magistrates,  therefore,  in  theory 
at  least,  ought  not  to  emanate  from  the  sovereign.  .  .  .  The 
strength  of  the  state  ascends  from  region  to  region.  The  repre- 
sentative form  of  government,  adopted  by  no  nation  but  the 
Gothic  tribes,  and  originally  common  to  them  all,  necessarily 
resulted  from  this  federative  system,  in  which  the  sovereign  was 
compelled  to  treat  the  component  members  as  possessing  a  sev- 
eral authority." 

The  hundred  was  as  much,  according  to  Palgrave,  the  or- 
ganic germ  of  the  Anglo-Saxon  commonwealth,  as  the  haerad 
was  of  the  Scandinavian.  Thus,  the  leet,  held  every  month,  and 
composed  of  the  tithingmen  or  head-boroughs,  representing  the 
inhabitants,  were  both  the  inquest  and  the  jury,  possessing  juris- 
diction, as  he  conceives,  in  all  cases  civil,  criminal,  and  ecclesi- 
astical,  though  this  was  Testtamed  after  the  conquest.    William 
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forbade  the  bishop  or  archdeacon  to  sit  there ;  and  by  the  seven- 
teenth section  of  Magna  Charta  no  pleas  of  the  crown  could  be 
held  before  the  sheriff,  the  constable,  the  coroner,  or  other 
bailiff  (inferior  officer)  of  the  crown.  This  was  intended  to  secure 
for  the  prisoner,  on  charges  of  felony,  a  trial  before  the  king's 
justices  on  their  circuits ;  and,  from  this  time,  if  not  earlier,  tiie 
hundred  court  was  reduced  to  insignificance.  That,  indeed,  of 
the  county,  retaining  its  civil  jurisdiction,  as  it  still  does  in  name, 
continued  longer  in  force.  In  the  reign  of  Henry  I,  or  when 
the  customal  (as  Sir  F.  Palgrave  denominates  what  are  usually 
called  his  laws)  was  compiled  (which,  in  fact,  was  a  very  little 
later),  all  of  the  highest  rank  were  bound  to  attend  at  it.  And 
though  the  extended  jurisdiction  of  the  curia  regis  soon  cramped 
its  energy,  we  are  justified  in  saying  that  the  proceedings  before 
the  justices  of  assize  were  nearly  the  same  in  effect  as  those 
before  the  shiremote.  The  same  suitors  were  called  to  attend, 
and  the  same  duties  were  performed  by  them,  though  under  dif- 
ferent presidents.  The  grand  jury,  it  may  be  remarked,  still 
corresponds,  in  a  considerable  degree,  to  the  higher  class  of  land- 
holders bound  to  attendance  in  the  county  court  of  the  Saxon 
and  Norman  periods. 

I  must  request  the  reader  to  turn,  if  he  is  not  already  ac- 
quainted with  it,  to  this  original  disquisition  in  the  ''  Edinburgh 
Review."  The  analogies  between  the  Scandinavian  and  Anglo- 
Saxon  institutions  are  too  striking  to  be  disregarded,  though 
some  conclusions  may  have  been  drawn  from  them  to  which  we 
can  not  thoroughly  agree.  If  it  is  alleged  that  we  do  not  find  in 
the  ancient  customs  of  Germany  that  peculiar  scale  of  society 
which  ascends  from  the  hundred,  as  a  monad  of  self-government, 
to  the  collective  unity  of  a  royal  commonwealth,  it  may  be  replied 
that  we  trace  the  essential  principle  in  the  pagus,  or  gau,  of 
Tacitus,  though  perhaps  there  might  be  nothing  numerical  in 
that  territorial  direction ;  that  we  have,  in  fact,  the  centenary  dis- 
tribution under  peculiar  magistrates  in  the  old  continental  laws 
and  other  documents ;  and  that  a  lar^^e  proportion  of  the  inhabit- 
ants of  England,  ultimately  coalescmg  with  the  rest,  so  far  at 
least  as  to  acknowledge  a  common  sovereign,  came  from  the  very 
birthplace  of  Scandinavian  institutions.  In  the  "  Danelage  "  we 
might  expect  more  traces  of  a  northern  policy  than  in  the  south 
and  west,  and  perhaps  they  may  be  found."  Yet  we  are  not  to 
disregard  the  effect  of  countervailing  agencies,  or  the  evidence 
of  our  own  records,  which  attest,  as  I  must  think,  a  far  greater 
unity  of  power,  and  a  more  paramount  authority  in  the  crown, 
throughout  the  period  which  we  denominate  Anglo-Saxon,  than, 
according   to   the   scheme   of   a   Scandinavian   commonwealth 

»  Vide  "  Leges  Ethartdi,** 
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sketched  in  the  "  Edinburgh  Review,"  could  be  attributed  to 
that  very  ancient  and  rude  state  of  society.  And  there  is  a  ques- 
tion that  might  naturally  be  asked,  how  it  happens  that,  if  the 
division  by  hundreds  and  the  court  of  the  hundred  were  parts 
so  essential  of  the  Anglo-Saxon  commonwealth  that  all  its  unity 
is  derived  from  them,  we  do  not  find  any  mention  of  either  in  the 
numerous  laws  and  other  documents  which  remain  before  the 
reign  of  Edgar  in  the  middle  of  the  tenth  century.  But  I  am 
far  from  supposing  that  hundreds  did  not  exist  in  a  much  earlier 
period. 

VII,  page  518. — "The  judicial  functions  of  the  Anglo-Saxon 
monarchs  were  of  a  twofold  nature ;  the  ordinary  authority  which 
the  king  exercised,  like  the  inferior  territorial  judges,  differing, 
perhaps,  in  degree,  though  the  same  in  kind;  and  the  preroga- 
tive supremacy,  pervading  all  the  tribunals  of  the  people,  and 
which  was  to  be  called  into  action  when  they  were  unable  or 
unwilling  to  afford  redress.  The  jurisdiction  which  he  exercised 
over  his  own  thanes  was  similar  to  the  authority  of  any  other 
hlaford;  it  resulted  from  the  peculiar  and  immediate  relation 
of  the  vassal  to  the  superior.  Offences  committed  in  the  fyrd 
or  army  were  punished  by  the  king,  in  his  capacity  of  military 
commander  of  the  people.  He  could  condemn  the  criminal,  and 
decree  the  forfeiture  of  his  property,  without  the  intervention  of 
any  other  judge  or  tribunal.  Furthermore,  the  rights  which  the 
king  had  over  all  men,  though  slightly  differing  in  *  Danelage ' 
from  the  prerogative  which  he  possessed  in  Wessex  and  Mercia, 
allowed  him  to  take  cognizance  of  almost  every  offence  accom- 
panied by  violence  and  rapine ;  and  among  these  *  pleas  of  the 
crown '  we  find  the  terms,  so  familiar  to  the  Scottish  lawyer  and 
antiquary,  of  *  hamsoken '  and  *  flemen  firth,*  or  the  crimes  of 
invading  the  peaceful  dwelling,  and  harbouring  the  outlawed 
fugitive."  ("  Rise  and  Progress  of  Engl.  Commonwealth,"  vol. 
i,  p.  282.) 

Edgar  was  renowned  for  his  strict  execution  of  justice. 
"  Twice  in  every  year,  in  the  winter  and  in  the  spring,  he  made 
the  circuit  of  his  dominions,  protecting  the  lowly,  rigidly  ex- 
amining the  judgments  of  the  powerful  in  each  province,  and 
avenging  all  violations  of  the  law."  (Id.,  p.  286.)  He  infers 
from  some  expressions  in  the  history  of  Ramsey  (Gale,  iii,  441)— 
"  cum  more  assueto  rex  Cnuto  regni  fines  peragraret " — ^that 
these  judicial  eyres  continued  to  be  held.  It  is  not  at  all  im- 
probable that  such  a  king  as  Canute  would  revive  the  practice 
of  Edgar;  but  it  was  usual  in  all  the  Teutonic  nations  for  the 
king,  once  after  his  accession,  to  make  the  circuit  of  his  realm. 
Proofs  of  this  are  given  by  Grimm,  p.  237. 
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In  this  royal  court  the  sovereign  was  at  least  assisted  by  his 
"  witan,"  both  ecclesiastical  and  secular.  Their  consent  was  prob- 
ably indispensable ;  but  the  monarchical  element  of  Anglo-Saxon 
polity  had  become  so  vigorous  in  the  tenth  and  eleventh  cen- 
turies that  we  can  hardly  apply  the  old  Teutonic  principle  ex- 
pressed by  Grimm.  "  All  judicial  power  was  exercised  by  the 
assembly  of  freemen,  under  the  presidence  of  an  elective  or 
hereditary  superior."  ("  Deutsche  Rechts-Altcrth./'  p.  749.) 
This  was  the  case  in  the  county  court,  and  perhaps  had  once 
been  so  in  the  court  of  the  king. 

The  analogies  of  the  Anglo-Saxon  monarchy  to  that  of  France 
during  the  same  period,  though  not  uniformly  to  be  traced, 
are  very  striking.  The  regular  jurisdiction  over  the  king's 
domanial  tenants,  that  over  the  vassals  of  the  crown,  that  which 
was  exercised  on  denial  of  justice  by  the  lower  tribunals,  meet 
us  in  the  two  first  dynasties  of  France,  and  in  the  early  reigns 
of  the  third.  But  they  were  checked  in  that  country  by  the 
feudal  privileges,  or  assumptions  of  privilege,  which  rendered 
many  kings  of  these  three  races  almost  impotent  to  maintain 
any  authority.  Edgar  and  Canute,  or  even  less  active  princes, 
had  never  to  contend  with  the  feudal  aristocracy.  They  legis- 
lated for  the  realm;  they  wielded  its  entire  force;  they  main- 
tained, not  always  thoroughly,  but  in  right  and  endeavour  they 
failed  not  to  maintain,  the  public  peace.  The  scheme  of  the 
Anglo-Saxon  commonwealth  was  better  than  the  feudal ;  it  pre- 
served more  of  the  Teutonic  character,  it  gave  more  to  the  com- 
mon freeman  as  well  as  to  the  king.  The  love  of  Utopian  ro- 
mance, and  the  bias  in  favour  of  a  democratic  origin  for  our 
constitution,  have  led  many  to  overstate  the  freedom  of  the  Saxon 
commonwealth ;  or  rather,  perhaps,  to  look  less  for  that  free- 
dom where  it  is  really  best  to  be  found,  in  the  administration  of 
justice,  than  in  representative  councils,  which  authentic  records 
do  not  confirm.  But  in  comparison  to  France  or  Italy,  per- 
haps to  Germany,  with  the  exception  of  a  few  districts  which 
had  preserved  their  original  customs,  we  may  reckon  the  Anglo- 
Saxon  polity,  at  the  time  when  we  know  most  of  it,  from  Alfred 
to  the  conquest,  rude  and  defective  as  it  must  certainly  appear 
when  tried  by  the  standard  of  modem  ages,  not  quite  unworthy 
of  those  affectionate  recollections  which  long  continued  to  attach 
themselves  to  its  name. 

The  most  important  part,  perhaps,  of  the  jurisdiction  exer- 
cised by  the  Anglo-Saxon  kings,  as  by  those  of  France,  was  ob 
defectum  justitiae,  where  redress  could  not  be  obtained  from  an 
inferior  tribunal,  a  case  of  not  unusual  occurrence  in  those  ages. 
It  forms,  as  has  been  shown  in  the  second  chapter,  a  conspicuous 
feature  in  that  feudal  jurisprudence  which  vi^  tWk.c.^  \w  >icvfc  ^^\5^- 
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lishments  of  St  Louis  and  in  Beaumanoir.  Nothing  could  have  a 
more  decided  tendency  to  create  and  strengthen  a  spirit  of  loyalty 
toward  the  crown,  a  trust  in  its  power  and  paternal  goodness. 
The  sources  of  ordinary  jurisdiction,"  says  Sir  F.  Palgrave, 
however  extensive,  were  less  important  than  the  powers  as- 
signed to  the  king  as  the  lord  and  leader  of  his  people ;  and  by 
which  he  remedied  the  defects  of  the  legislation  of  the  state,  speak- 
ing when  the  law  was  silent,  and  adding  new  vigour  to  its  ad- 
ministration. It  was  to  the  royal  authority  that  the  suitor  had 
recourse  when  he  could  not  obtain  '  right  at  home,'  though  this 
appeal  was  not  to  be  had  until  he  had  thrice  '  demanded  right  * 
in  the  hundred.  If  the  letter  of  the  law  was  grievous  or  burden- 
some, the  alleviation  was  to  be  sought  only  from  the  king.^* 
All  these  doctrines  are  to  be  discerned  in  the  practice  of  the  sub- 
sequent ages;  in  this  place  it  is  only  necessary  to  remark  that 
the  principle  of  law  which  denied  the  king's  help  in  civil  suits, 
until  an  endeavour  had  first  been  made  to  obtain  redress  in  the  in- 
ferior courts,  became  the  leading  allegation  in  the  '  Writ  of  Right 
Close ' ;  this  prerogative  process  being  founded  upon  the  default 
of  the  lord's  court,  and  issued  lest  the  king  should  hear  any  more 
complaints  of  want  of  justice.  And  the  alleviation  of  *  the  heavy 
law  '  is  the  primary  source  of  the  authority  delegated  by  the  king 
to  his  council,  and  afterward  assumed  by  his  chancery  and  chan- 
cellor, and  from  whence  our  courts  of  equity  are  derived."  ("  Rise 
and  Progress  of  English  Commonwealth,"  vol.  i,  p.  203.)  I  hesi- 
tate about  this  last  position ;  the  "  heavy  law "  seems  to  have 
been  the  legal  fine  or  penalty  for  an  offence.  ("  Leges  Edgar," 
ubi  supra.) 

That  there  was  a  select  council  of  the  Anglo-Saxon  kings, 
distinct  from  the  witenagemot,  and  in  constant  attendance  upon 
them,  notwithstanding  the  opinion  of  Madox  and  of  Allen 
("  Edinb.  Rev.,"  xxxv,  8),  appears  to  be  indubitable.  "  From 
the  numerous  charters  granted  by  the  kings  to  the  Church,  and 
to  their  vassals,  which  are  dated  from  the  different  royal  vills 
or  manors  wherein  they  resided  in  their  progresses  through  their 
dominions,  it  would  appear  that  there  were  always  a  certain 
number  of  the  optimates  in  attendance  on  the  king,  or  ready  to 
obey  his  summons,  to  act  as  his  council  when  circumstances  re- 
quired it.  This  may  have  been  what  afterward  appears  as  the 
select  council."  (Spence's  "  Equitable  Jurisdict.,"  p.  72.)  The 
charters  published  by  Mr.  Kemble  in  the  "  Codex  Ang.-Sax. 
Diplomaticus  "  are  attested  by  those  whom  we  may  suppose  to 
have  been  the  members  of  this  council,  with  the  exception  of 
some,  which,  by  the  number  of  witnesses  and  the  importance  of 
the  matter,  were  probably  granted  in  the  witenagemot. 
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The  jurisdiction  of  the  king  is  illustrated  by  the  laws  of 
Edgar.  "  Now  this  is  the  secular  ordinance  which  I  will  that 
it  be  held.  This,  then,  is  just  what  I  will:  that  every  man  be 
worthy  of  folk-right,  as  well  poor  as  rich;  and  that  righteous 
dooms  be  judged  to  him ;  and  let  there  be  that  remission  in  the 
'  bot '  as  may  be  becoming  before  God  and  tolerable  before  the 
world.  And  let  no  man  apply  to  the  king  in  any  suit,  unless 
he  at  home  may  not  be  worthy  of  law,  or  can  not  obtain  law. 
If  the  law  be  too  heavy,  let  him  seek  a  mitigation  of  it  from  the 
king ;  and  for  any  botworthy  crime  let  no  man  forfeit  more  than 
his  'wer.'"  (Thorpe's  "Ancient  Laws,"  p.  112.)  Bot  is  ex- 
plained in  the  "  Glossary,"  "  amends,  atonement,  compensation, 
indemnification." 

This  law  seems  not  to  include  appeals  of  false  judgment,  in 
the  feudal  phrase.  But  they  naturally  come  within  the  spirit  of 
the  provision ;  and  "  injustum  judicium  "  is  named  in  **  Leges 
Henr.  Primi,"  c.  10,  among  the  exclusive  pleas  of  the  crown. 
It  does  not  seem  clear  to  me,  as  Palgrave  assumes,  that  the  dis- 
putes of  royal  thanes  with  each  other  came  before  the  king's 
court.  Is  there  any  ground  for  supposing  that  they  were  ex- 
empt from  the  jurisdiction  of  the  county  court?  Doubtless,  when 
powerful  men  were  at  enmity,  no  petty  court  could  effectively 
determine  their  quarrel,  or  prevent  them  from  having  recourse 
to  arms;  such  suits  would  fall  naturally  into  the  king's  own 
hands.  But  the  jurisdiction  might  not  be  exclusively  his;  nor 
would  it  extend,  as  of  course,  to  every  royal  thane;  some  of 
whom  might  be  amenable,  without  much  difficulty,  to  the  local 
courts.  It  is  said  in  the  seventh  chapter  of  the  laws  of  Henry  I, 
which  are  Anglo-Saxon  in  substance,  concerning  the  business 
to  be  transacted  in  the  county  court,  where  bishops,  earls,  and 
others,  as  well  as  "  barons  and  vavassors  " — ^that  is,  king's  thanes 
and  inferior  thanes  in  the  older  language  of  the  law — ^were  bound 
to  be  present :  "  Agantur  itaquc  primo  debita  vere  Christianitatis 
jure;  secundo  reg^s  placita;  postremo  causae  singtdorum  dignis 
satisfactionibus  expleantur."  The  notion  that  the  king's  th^es 
resorted  to  his  court,  as  to  that  of  their  lord  or  common  supe- 
rior, is  merely  grounded  on  feudal  principles ;  but  the  great  con- 
stitutional theory  of  jurisdiction  in  Anglo-Saxon  times,  as  Sir 
F.  Palgrave  is  well  aware,  was  not  feudal,  but  primitive  Teutonic. 

"  The  witenagemot,"  says  Allen,  "  was  not  only  the  king's 
legislative  assembly,  but  his  supreme  court  of  judicature." 
("  Edinb.  Rev.,"  xxxv,  9 ;  referring  for  proofs  to  Turner's  "  His- 
tory of  the  Anglo-Saxons.")  Nothing  can  be  less  questionable 
than  that  civil  as  well  as  criminal  jurisdiction  fell  within  the  prov- 
ince of  this  assembly.  But  this  does  not  prove  that  there  was 
not  also  a  less  numerous  body,  constantly  ^.cct^^Ai^)  VS^'cswca^ 
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the  king's  person,  and  though  not,  perhaps,  always  competent 
in  practice  to  determine  the  quarrels  of  the  most  powerful,  ready 
to  dispose  of  the  complaints  which  might  come  before  it  from 
the  hundred  or  county  courts  for  delay  of  justice  or  manifest 
wrong.  Sir  F.  Palgrave's  arguments  for  the  existence  of  such 
a  tribunal  before  the  conquest,  founded  on  the  general  spirit  and 
analogy  of  the  monarchy,  are  of  the  greatest  weight.  But  Mr. 
Allen  had  acquired  too  much  a  habit  of  looking  at  the  popular 
side  of  the  constitution,  and,  catching  at  every  passage  which 
proved  our  early  kings  to  have  been  limited  in  their  prerogative, 
did  not  quite  attend  enough  to  the  opposite  scale. 

• 

VIII,  page  521. — ^Though  the  following  note  relates  to  a 
period  subsequent  to  the  conquest,  yet,  as  no  better  opportunity 
will  occur  for  following  up  the  very  interesting  inquiry  into  the 
origin  and  progress  of  trial  by  jury,  I  shall  place  here  what  ap- 
pears most  worthy  of  the  reader's  attention.  And,  before  we 
proceed,  let  me  observe  that  the  twelve  thanes,  mentioned  in  the 
law  of  Ethelred,  quoted  in  the  text  (p.  270),  appear  to  have  been 
clearly  analogous  to  our  grand  juries.  Their  duties  were  to  pre- 
sent offenders ;  they  corresponded  to  the  scabini  or  echevins  of 
the  foreign  laws.  Palgrave  has,  with  his  usual  clearness,  dis- 
tinguished both  compurgators,  such  as  were  previously  men- 
tioned in  the  text,  and  these  thanes  from  real  jurors.  "Trial 
by  compurgators  offers  many  resemblances  to  a  jury;  for  the 
dubious  suspicion  that  fell  upon  the  culprit  might  often  be  de- 
cided by  their  knowledge  of  his  general  conduct  and  conversa- 
tion, or  of  some  fact  or  circumstance  which  convinced  them  of 
his  innocence.  The  thanes  or  fehevins  may  equally  be  con- 
founded with  a  jury;  since  the  floating,  customary,  unwritten 
law  of  the  country  was  a  fact  to  be  ascertained  from  their  belief 
and  knowledge,  and,  unlike  the  suitors,  they  were  sworn  to  the 
due  discharge  of  their  duty.  Still,  each  class  will  be  found  to 
have  some  peculiar  distinction.  Virtually  elected  by  the  com- 
munity, the  echevins  constituted  a  permanent  magistracy,  and 
their  duty  extended  beyond  the  mere  decision  of  a  contested 
question ;  but  the  jurors,  when  they  were  traversers,  or  triers  of 
the  issue,  were  elected  by  the  king's  officers,  and  impanelled  for 
that  time  and  turn.  The  juror  deposed  to  facts,  the  compurgator 
pledged  his  faith."    ("  English  Commonwealth,"  i,  248.) 

In  the  Anglo-Saxon  laws  we  find  no  trace  of  the  trial  of 
offences  by  the  judgment,  properly  so  called,  of  peers,  though 
civil  suits  were  determined  in  the  county  court.  The  party  ac- 
cused by  the  twelve  thanes,  on  their  presentment,  or  perhaps  by 
a  single  person,  was  to  sustain  his  oath  of  innocence  by  that  of 
compurgators  or  by  some  mode  of  ordeal.    It  has  been  gener- 
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ally  doubted  whether  trial  by  combat  were  known  before  the 
conquest;  and  distinct  proofs  of  it  seem  to  be  wanting.  Pal- 
grave,  however,  thinks  it  rather  probable  that,  in  questions  affect- 
ing rights  in  land,  it  may  sometimes  have  been  resorted  to  (p. 
224).  But  let  us  now  come  to  trial  by  jury,  both  in  civil  and 
criminal  proceedings,  as  it  slowly  grew  up  in  the  Norman  and 
later  periods,  erasing  from  our  minds  all  prejudices  about  its 
English  original,  except  in  the  form  already  mentioned  of  the 
grand  inquest  for  presentment  of  offenders,  and  in  that  which 
the  passage  quoted  in  the  text  from  the  history  of  Ramsey 
furnishes — the  reference  of  a  suit  already  commenced,  by  con- 
sent of  both  parties,  to  a  select  number  of  sworn  arbitrators. 
It  is  to  be  observed  that  the  thirty-six  thanes  were  to  be  upon 
oath,  and  consequently  came  very  near  to  a  jury. 

The  period  between  the  conquest  and  the  reign  of  Henry 
II  is  one  in  which  the  two  nations,  not  yet  blended  by  the  effects 
of  intermarriage,  and  retaining  the  pride  of  superiority  on  the 
one  hand,  the  jealousy  of  a  depressed  but  not  vanquished  spirit 
on  the  other,  did  not  altogether  fall  into  a  common  law.  Thus 
we  find  in  a  law  of  the  Conqueror  that,  while  the  Englishman 
accused  of  a  crime  by  a  Norman  had  the  choice  of  trial  by  com- 
bat or  by  ordeal,  the  Norman  must  meet  the  former  if  his  Eng- 
lish accuser  thought  fit  to  encounter  him;  but  if  he  dared  not, 
as  the  insolence  of  the  victor  seems  to  presume,  it  was  sufficient 
for  the  foreigner  to  purge  himself  by  the  oaths  of  his  friends, 
according  to  the  custom  of  Normandy.    (Thorpe,  p.  210.) 

We  have  next,  in  the  "  Leges  Henrid  Primi,"  a  treatise  com- 
piled, as  I  have  mentioned,  tmder  Stephen,  and  not  intended  to 
pass  for  legislative,^^  numerous  statements  as  to  the  usual  course 
of  procedure,  especially  on  criminal  charges.  These  are  very 
carelessly  put  together,  very  concise,  very  obscure,  and  in  sev- 
eral places  very  corrupt.  It  may  be  suspected,  and  can  not  be 
disproved,  that  in  some  instances  the  compiler  has  copied  old 
statutes  of  the  Anglo-Saxon  period,  or  recorded  old  customs 
which  had  already  become  obsolete.  But  be  this  as  it  may,  the 
"  Leges  Henrici  Primi "  still  are  an  important  document  for 
that  obscure  century  which  followed  the  Norman  invasion.  In 
this  treatise  we  find  no  allusion  to  juries;  the  trial  was  either 
before  the  court  of  the  hundred  or  that  of  the  territorial  judge, 
assisted  by  his  free  vassals.  But  we  do  find  the  great  original 
principle,  trial  by  peers,  and,  as  it  is  called,  per  pais;  that  is, 

u  Tt  may  be  bere  observed  tbat.  in  all  tbe  citr  of  London.     A  simflar  inadver- 

probabflity,    tbe    title    '*  Leges    Henrici  fence  nas  caused  tbe  well-known   book, 

Primi "  bas  been  continued  to  tbe  wbole  commonly  ascribed  to  Tbomaa  i  Kempis. 

book  from  the  first  two  cbapters.  wbich  to    be   called    **  De    Imiutione    Christi/* 

do    really    contain    laws    of    Henry    I,  which    is   merely    tbe   title   of   the    first 

namely,  nis  general  charter,  and  that  to  chapter. 


I030 


HALLAM'S  MIDDLE  AGES 


in  the  presence  of  the  country,  opposed  to  a  distant  and  unknown 
jurisdiction — ^a  principle  truly  derived  from  Saxon,  though  con- 
sonant also  to  Norman  law,  dear  to  both  nations,  and  guaran- 
teed to  both,  as  it  was  claimed  by  both,  in  the  twenty-ninth  sec- 
tion of  Magna  Charta.  ''  Unusquisque  per  pares  suos  judicandus 
est,  et  ejusdem  provinciae;  peregrina  autem  judicia  modis  om- 
nibus submovemus."  ("Leges  Henrici  Primi,"  c.  31.)  It  may 
be  mentioned,  by  the  way,  that  these  last  words  are  taken  from 
a  capitulary  of  Ludovicus  Pius,  and  that  the  compiler  has  been 
so  careless  as  to  leave  the  verb  in  the  first  person.  Such  an 
inaccuracy  might  mislead  a  reader  into  the  supposition  that  he 
had  before  him  a  real  law  of  Henry  I. 

It  is  obvious  that,  as  the  court  had  no  function  but  to  see 
that  the  formalities  of  the  combat,  the  ordeal,  or  the  compurga- 
tion were  duly  regarded,  and  to  observe  whether  the  party  suc- 
ceeded or  succumbed,  no  oath  from  them,  nor  any  reduction 
of  their  numbers,  could  be  required.  But  the  law  of  Normandy 
had  already  established  the  inquest  by  sworn  recognitors,  twelve 
or  twenty-four  in  number,  who  were  supposed  to  be  well  ac- 
quainted with  the  facts ;  and  this  in  civil  as  well  as  criminal  pro- 
ceedings. We  have  seen  an  instance  of  it,  not  long  before  the 
conquest,  among  ourselves,  in  the  history  of  the  monk  of  Ram- 
sey. It  was  in  the  development  of  this  amelioration  in  civil  jus- 
tice that  we  find  instances  during  this  period  (Sir  F.  Palgravc 
has  mentioned  several)  where  a  small  number  have  been  chosen 
from  the  county  court  and  sworn  to  declare  the  truth,  when  the 
judge  might  suspect  the  partiality  or  ignorance  of  the  entire 
body.  Thus  in  suits  for  the  recovery  of  property  the  public  mind 
was  gradually  accustomed  to  see  the  jurisdiction  of  the  free- 
holders in  their  court  transferred  to  a  more  select  number  of 
sworn  and  well-informed  men.  But  this  was  not  yet  a  matter 
of  right,  nor  even  probably  of  very  common  usage.  It  was  in 
this  state  of  things  that  Henry  II  brought  in  the  assize  of  novd 
disseizin. 

This  gave  an  alternative  to  the  tenant  on  a  suit  for  the  recov- 
ery of  land,  if  he  chose  not  to  risk  the  combat,  of  putting  himsdf 
on  the  assize ;  that  is,  of  being  tried  by  four  knights  summoned 
by  the  sheriff  and  twelve  more  selected  by  them,  forming  the  six- 
teen sworn  recognitors,  as  they  were  called,  by  whose  verdict 
the  cause  was  determined.  "  Est  autem  magna  assisa,"  says 
Glanyil  (lib.  ii,  c.  7),  "regale  quoddam  beneficium,  dementia 
principis  de  consilio  procerum  populis  indultum,  quo  vitae  homi- 
num  et  status  integritati  tam  salubriter  consulitur,  ut  in  jure 
quod  quis  in  Hbero  soli  tenemento  possidet  retinendo  dudli 
casum  declinare  possint  homines  ambiguum.  Ac  per  hoc  con- 
tingit  insperatae  et  prematurae  mortis  ultimum  evadere  supplid- 
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um,  vel  saltern  perennis  infamiae  opprobrium,  illius  infest!  et 
inverecundi  verbi  quod  in  ore  victi  turpiter  sonat  consecutivum.** 
Ex  xquitate  autem  maxima  prodita  est  legalis  ista  institutio. 
Jus  enim  quod  post  multas  et  longas  dilationes  vix  evincitur  per 
duellum,  per  beneficium  istius  constitutionis  commodius  et  ac- 
celeratius  expeditur."  The  whole  proceedings  on  an  assize  of 
novel  disseizin,  which  was  always  held  in  the  king's  court  or 
that  of  the  justices  itinerant,  and  not  before  the  county  or  hun- 
dred, whose  jurisdiction  began  in  consequence  rapidly  to  decline, 
are  explained  at  some  length  by  this  ancient  author,  the  chief 
justiciary  of  Henry  II. 

Changes  not  less  important  were  effected  in  criminal  pro- 
cesses during  the  second  part  of  the  Norman  period,  which  we 
consider  as  terminating  with  the  accession  of  Edward  I.  Henry 
II  abolished  the  ancient  privilege  of  compurgation  by  the  oaths 
of  friends,  the  manifest  fountain  of  unblushing  perjury ;  though 
it  long  afterward  was  preserved  in  London  and  in  boroughs  by 
some  exemption  which  does  not  appear.  This,  however,  left 
the  favourite,  or  at  least  the  ancient  and  English,  mode  of  de- 
fence by  chewing  consecrated  bread,  handling  hot  iron,  and  other 
tricks  called  ordeals.  But  near  the  beginning  of  Henry  Ill's 
reign  the  Church,  grown  wiser  and  more  fond  of  her  system  of 
laws,  abolished  all  kinds  of  ordeal  in  the  fourth  Lateran  Council. 
The  combat  remained;  but  it  was  not  applicable  unless  an  in- 
jured prosecutor  or  appellant  came  forward  to  demand  it.  In 
cases  where  a  party  was  only  charged  on  vehement  suspicion 
of  a  crime,  it  was  necessary  to  find  a  substitute  for  the  forbidden 
superstition.  He  might  be  compelled,  by  a  statute  of  Henry  II, 
to  abjure  the  realm.  A  writ  of  3  Henry  III  directs  that  those 
against  whom  the  suspicions  were  very  strong  should  be  kept 
in  safe  custody.  But  this  was  absolutely  incompatible  with  Eng- 
lish liberty  and  with  Magna  Charta.  "  No  further  enactment," 
says  Sir  F.  Palgrave,  ''  was  made ;  and  the  usages  which  already 
prevailed  led  to  a  general  adoption  of  the  proceeding  which  had 
hitherto  existed  as  a  privilege  or  as  a  favour — ^that  is  to  say,  of 
proving  or  disproving  the  testimony  of  the  first  set  of  inquest 
men  by  the  testimony  of  a  second  array — and  the  individual 
accused  by  the  appeal,  or  presented  by  the  general  opinion  of 
the  hundred,  was  allowed  to  defend  himself  by  the  particular 
testimony  of  the  hundred  to  which  he  belonged.  For  this  pur- 
pose another  inquest  was  impanelled,  sometimes  composed  of 
twelve  persons  named  from  the  '  visne '  and  three  from  each  of 
the  adjoining  townships ;  and  sometimes  the  very  same  jurymen 
who  had  presented  the  offence  might,  if  the  culprit  thought  fit, 

^'This  was  the  word  cnven,  or  begging  for  life,  which  W14  thought  the  VLtnotl 
disgrace. 
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be  examined  a  second  time,  as  the  witnesses  or  inquest  of  the 
points  in  issue.  But  it  seems  worthy  of  remark  that  '  trial  by 
inquest '  in  criminal  cases  never  seems  to  have  been  introduced 
except  into  those  courts  which  acted  by  the  king's  writ  or  com- 
mission. The  presentment  or  declaration  of  those  crfficers  which 
Jell  within  the  cognizance  of  the  hundred  jury  or  the  leet  jury, 
the  representatives  of  the  ancient  echcvins,  was  final  and  con- 
clusive ;  no  traverse,  or  trial  by  a  second  jury,  in  the  nature  of  a 
petty  jury,  beii^  allowed  "  {p.  269). 

Thus  trial  by  a  petty  jury  upon  criminal  charges  came  in; 
it  is  of  the  reign  of  Henry  III,  and  not  earlier.  And  it  is  to  be 
remarked,  as  a  confirmatton  of  this  view,  that  no  one  was  com- 
pellable to  plead — that  is,  the  inquest  was  to  be  of  his  own 
choice.  But  if  he  declined  to  endure  it  he  was  remanded  to 
prison,  and  treated  with  a  severity  which  the  statute  of  West- 
minster I,  in  the  third  year  of  Edward  I,  calls  peine  forte  et 
dure ;  extended  afterward,  by  a  cruel  interpretation,  to  that  atro- 
cious punishment  on  those  who  refused  to  stand  a  trial,  com- 
monly in  order  to  preserve  their  lands  from  forfeiture,  which 
was  not  taken  away  by  law  till  the  last  century. 

Thus  was  trial  by  jury  established,  both  in  real  actions  or 
suits  affecting  property  in  land  and  in  criminal  procedure,  the 
former  preceding  by  a  little  the  latter.  But  a  new  question  arises 
as  to  the  province  of  these  early  juries ;  and  the  view  lately  taken 
is  very  different  from  that  which  has  been  commonly  received. 

The  writer  whom  we  have  so  often  had  occasion  to  quote 
has  presented  trial  by  jury  in  what  may  be  called  an  altogether 
new  light ;  for  though  Reeves,  in  his  "  History  of  the  English 
Law,"  almost  translating  Glanvil  and  Bracton,  could  not  help 
leading  an  attentive  reader  to  something  like  the  same  result,  I 
am  not  aware  that  anything  approaching  to  the  generality  and 
fulness  of  Sir  Francis  Palgrave's  statements  can  be  found  in  any 
earlier  work  than  his  own. 

"  Trial  by  jury,  according  to  the  old  English  law.  was  a  pro- 
ceeding essentially  different  from  the  modern  tribunal,  still  bear- 
ing the  same  name,  by  which  it  has  been  replaced ;  and  whatever 
merits  belonged  to  the  original  mode  of  judicial  investigation— 
and  they  were  great  and  unquestionable,  though  accompanied 
by  many  imperfections — such  benefits  are  not  to  be  exactly  iden- 
tified with  the  advantages  now  resulting  from  the  great  bulwark 
of  English  liberty.  Jurymen  in  the  present  day  are  triers  of  the 
issue:  they  are  individuals  who  found  their  c^inion  upon  the 
evidence,  whetho-  oral  or  written,  adduced  before  them ;  and  the 
verdict  delivered  by  them  is  their  declaration  of  the  judgment 
which  they  have  formed.  But  the  ancient  jurymen  were  not  im- 
panelled to  examine  into  the  credibility  of  the  evidence :  the  ques* 
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tion  was  not  discussed  and  argued  before  them :  they,  the  jury- 
men, were  the  witnesses  themselves,  and  the  verdict  was  sub- 
stantially the  examination  of  these  witnesses,  who  of  their  own 
knowledge,  and  without  the  aid  of  other  testimony,  afforded 
their  evidence  respecting  the  facts  in  question  to  the  best  of 
their  belief.  In  its  primitive  form  a  trial  by  jury  was  therefore 
only  a  trial  by  witnesses ;  and  jurymen  were  distinguished  from 
any  other  witnesses  only  by  customs  which  imposed  upon  them 
the  obligation  of  an  oath  and  regulated  their  number,  and  which 
prescribed  their  rank  and  defined  the  territorial  qualifications 
from  whence  they  obtained  their  degree  and  influence  in  society. 

"  I  find  it  necessary  to  introduce  this  description  of  the  an- 
cient *  trial  by  jury,'  because,  unless  the  real  functions  of  the 
original  jurymen  be  distinctly  presented  to  the  reader,  his  famil- 
iar knowledge  of  the  existing  course  of  jurisprudence  will  lead 
to  the  most  erroneous  conclusions.  Many  of  those  who  have 
descanted  upon  the  excellence  of  our  venerated  national  fran- 
chise seem  to  have  supposed  that  it  has  descended  to  us  un- 
changed from  the  days  of  Alfred ;  and  the  patriot  who  claims  the 
jury  as  the  *  judgment  by  his  peers '  secured  by  Magna  Charta 
can  never  have  suspected  how  distinctly  the  trial  is  resolved  into 
a  mere  examination  of  witnesses."    (Palgrave,  i,  243.) 

This  theory  is  sustained  by  a  great  display  of  erudition,  which 
fully  establishes  that  the  jurors  had  such  a  knowledge,  however 
acquired,  of  the  facts  as  enabled  them  to  render  a  verdict  with- 
out hearing  any  other  testimony  in  open  court  than  that  of  the 
parties  themselves,  fortified,  if  it  might  be,  by  written  documents 
adduced.  Hence  the  knights  of  the  grand  assize  are  called  recog- 
nitors, a  name  often  given  to  others  sworn  on  an  inquest.  In  the 
Grand  Coustumier  of  Normandy,  from  which  our  writ  of  right 
was  derived,  it  is  said  that  those  are  to  be  sworn  "  who  were 
bom  in  the  neighbourhood,  and  who  have  long  dwelt  there ;  and 
such  ought  they  to  be,  that  it  may  be  believed  they  know  the 
truth  of  the  case,  and  that  they  will  speak  the  truth  when  they 
shall  be  asked."  This  was  the  rule  in  our  own  grand  assize.  The 
knights  who  appeared  in  it  ought  to  be  acquainted  with  the 
truth,  and  if  any  were  not  so  they  were  to  be  rejected  and  others 
chosen,  until  twelve  were  unanimous  witnesses.  Glanvil  (lib.  ii) 
furnishes  sufficient  proof,  if  we  may  depend  on  the  language  of 
the  writs  which  he  there  inserts.  It  is  to  be  remembered  that  the 
transactions  upon  which  an  assize  of  modem  disseizin  or  writ 
of  right  would  tum  might  frequently  have  been  notorious.  In 
the  eloquent  language  of  Sir  F.  Palgrave,  "  the  forms,  the  fes- 
tivities, and  the  ceremonies  accompanying  the  hours  of  joy  and 
the  days  of  sorrow  which  form  the  distinguishing  epochs  in  the 
brief  chronicle  of  domestic  life  impressed  them  upon  the  memory 
67 
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of  the  people  at  large.  The  parchment  might  be  recommended 
by  custom,  but  it  was  not  required  by  law;  and  they  had  no 
registers  to  consult,  no  books  to  open.  By  the  declaration  of 
the  husband  at  the  church- door,  the  wife  was  endowed  in  the 
presence  of  the  assembled  relations,  and  before  all  the  merry 
attendants  of  the  bridal  train.  The  birth  of  the  heir  was  recol- 
lected by  the  retainers  who  had  participated  in  the  cheer  of  the 
baronial  hall ;  and  the  death  of  the  ancestor  was  proved  by  the 
friends  who  had  heard  the  wailings  of  the  widow,  or  who  had 
followed  the  corpse  to  the  grave.  Hence  trial  by  jury  was  an 
appeal  to  the  knowledge  of  the  country ;  and  the  sheriff,  in  nam- 
ing his  panel,  performed  his  duty  by  summoning  those  indi- 
viduals from  among  the  inhabitants  of  the  country  who  were 
best  acquainted  with  the  points  at  issue.  If  from  peculiar  circum- 
stances the  witnesses  of  a  fact  were  previously  marked  out  and 
known,  then  they  were  particularly  required  to  testify.  Thus, 
when  a  charter  was  pleaded,  the  witnesses  named  in  the  attest- 
ing clause  of  the  instrument  and  who  had  been  present  in  the 
folkmoot,  the  shire,  or  the  manor  court  when  the  seal  was  affixed 
by  the  donor,  were  included  in  the  panel ;  and  when  a  grant  had 
been  made  by  parole  the  witnesses  were  sought  out  by  the  sheriff 
and  returned  upon  the  jury."    (Palgrave,  p.  248.) 

Several  instances  of  recognition — ^that  is,  of  jurors  finding 
facts  on  their  own  knowledge— occur  in  the  very  curious  chroni- 
cle of  Jocelyn  de  Brakelonde,  published  by  the  Camden  Society, 
long  after  the  "  Rise  and  Progress  of  the  Commonwealth."  One 
is  on  a  question  whether  certain  land  was  liberum  feudum  ec- 
clesias  an  non.  ''  Cumque  inde  summonita  fuit  recognitio  12 
militum  in  curia  regis  facienda,  facta  est  in  curia  abbatis  apud 
Herlavum  per  licentiam  Ranulii  de  Glanvilla,  et  juraverunt  recog- 
nitores  se  nunquam  scivisse  illam  terram  fuisse  separatam  ab 
ecclesia  "  (p.  45).  Another  is  still  more  illustrative  of  the  per- 
sonal knowledge  of  the  jury  overruling  written  evidence.  A 
recognition  was  taken  as  to  the  right  of  the  abbey  over  three 
manors.  *'  Carta  nostra  lecta  in  publico  nullam  vim  habuit,  quia 
tota  curia  erat  contra  nos.  Juramento  facto,  dixerunt  milites 
se  nescire  de  cartis  nostris,  nee  de  privatis  conventionibus ;  sed 
se  credere  dixerunt,  quod  Adam  et  pater  ejus  et  avus  a  centum 
annis  retro  tenuerunt  maneria  in  feudum  firmum,  unusquisque 
post  alium,  diebus  quibus  fuerunt  vivi  et  mortui,  et  sic  disseisiati 
sumus  per  judicum  terrae  "  (p.  91). 

This  "  judgment  of  the  land  "  is,  upon  Jocelyn's  testimony, 
rather  suspicious,  since  they  seem  to  have  set  common  fame 
against  a  written  deed.  But  we  see  by  it  that,  although  parol 
testimony  might  not  be  generally  admissible,  the  parties  had  a 
rjght  to  produce  documentary  evidence  in  support  of  their  title. 
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It  appears  at  first  to  be  an  obvious  difficulty  in  the  way  of 
this  general  resolution  of  jurors  into  witnesses,  or  of  witnesses 
into  jurors,  that  many  issues,  both  civil  and  criminal,  required 
the  production  of  rather  more  recondite  evidence  than  common 
notoriety.    The  known  events  of  family  history,  which  a  whole 
neighbourhood  could  attest,  seem  not  very  likely  to  have  created 
litigation.    But  even  in  those  ages  of  simplicity  facts  might  be 
alleged,  the  very  groundwork  of  a  claim  to  succession,  as  to 
which  no  assize  of  knights  could  speak  from  personal  knowl- 
edge.   This,  it  is  said,  was  obviated  by  swearing  the  witnesses 
upon  the  panel,  so  that  those  who  had  a  real  knowledge  of  the 
facts  in  question  might  instruct  their  fellow-jurors.    Such,  doubt- 
less, was  the  usual  course ;  but  difficulties  would  often  stand  in 
the  way.    Glanvil  meets  the  question.  What  is  to  be  done  if  no 
knights  are  acquainted  with  the  matter  in  dispute?  by  deter- 
mining that  persons  of  lower  degree  may  be  sworn.    But  what 
if  women  or  villeins  were  the  witnesses?    What,  again,  if  the 
course  of  inquiry  should  render  fresh  testimony  needful?     It 
must  appear,  according  to  all  our  notions  of  judicial  evidence, 
that  these  difficulties  must  not  only  have  led  to  the  distinction 
of  jurors  from  witnesses,  but  that  no  great  length  of  time  could 
have  elapsed  before  the  necessity  of  making  it  was  perceived. 
Yet  our  notions  of  judicial  evidence  arc  not  very  applicable  to 
the  thirteenth  century.    The  records  preserved  give  us  reason 
to  believe  that  common  fame  had  great  influence  upon  these 
early  inquests.    In  criminal  inquiries  especially  the  previous  fame 
of  the  accused  seems  to  have  generally  determined  the  verdict 
He  was  not  allowed  to  sustain  his  innocence  by  witnesses — a 
barbarous  absurdity,  as  it  seems,  which  was  gradually  removed 
by  indulgence  alone;  but  his  witnesses  were  not  sworn  till  the 
reign  of  Mary.    If,  however,  the  prosecutor  or  appellant,  as  he 
was  formerly  styled,  was  under  an  equal  disability,  the  inequality 
will  vanish,  though  the  absurdity  will  remain.    The  prisoner  had 
originally  no  defence,  unless  he  could  succeed  in  showing  the 
weakness  of  the  appellant's  testimony,  but  by  submitting  to  the 
ordeal  or  combat,  or  by  the  compurgation  of  his  neighbours. 
The  jurors,  when  they  acquitted  him,  stood  exactly  in  the  light 
of  these;  it  was  a  more  reflned  and  impartial  compurgation, 
resting  on  their  confldence  in  his  former  behaviour.    Thus  let 
us  take  a  record  quoted  by  Palgrave,  vol.  ii,  p.  184:  "Robertus 
filius  Robert!  de  Ferrariis  appellat  Ranulfum  de  Fatteswarthe 
quod  ipse  venit  in  gardinum  suum,  in  pace  domini  Regis,  et 
nequiter  assultavit  Rogerum  hominem  suum.  et  eum  verberavit 
et  vulneravit,  ita  quod  de  vita  ejus  desperabatur ;  et  ei  robavit 
unum  pallium  et  gladium  et  arcum  et  sagittas ;  et  idem  Roeenia 
offert  hoc  probare  per  corpus  suum,  piouX.  oiftt.  ^oTviAMWN«c>^.\ 
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et  Ranulphus  venit  et  defendit  totum  de  verbo  in  verbum,  et 
offert  domino  Regi  unam  marcam  argenti  pro  habenda  inquisi- 
tione  per  legates  milites,  utrum  culpabilis  sit  inde,  necne;  et 
praeterea  dicit  quod  iste  Rogerus  nunquam  ante  appellavit  eum, 
et  petit  ut  hoc  ei  allocetur — oblatio  recipitur. — ^Juratores  dicunt 
quod  revera  contencio  fuit  inter  gardinarium  prasdicti  Roberti, 
Osmund  nomine,  et  quosdam  garciones,  sed  Ranulfus  non  fuit 
ibi,  nee  malecredunt  eum,  de  aliqua  roberia,  vel  de  aliquo  malo, 
facto  eidem." 

We  have  here  a  trial  by  jury  in  its  very  beginning,  for  the 
payment  of  one  mark  by  the  accused  in  order  to  have  an  in- 
quest instead  of  the  combat  shows  that  it  was  not  become  a 
matter  of  right.  We  may  observe  that,  though  Robert  was  the 
prosecutor,  his  servant  Roger,  being  the  aggrieved  party,  and 
capable  of  becoming  a  witness,  was  put  forward  as  the  appellant, 
ready  to  prove  the  case  by  combat.  The  verdict  seems  to  imply 
that  the  jury  had  no  bad  opinion  of  Ranulf,  the  appellee. 

The  fourteenth  book  of  Glanvil  contains  a  brief  accotmt  of 
the  forms  of  criminal  process  in  his  age;  and  here  it  appears 
that  a  woman  could  only  be  a  witness,  or  rather  an  appellant, 
where  her  husband  had  been  murdered  or  her  person  assaulted. 
The  words  are  worth  considering :  "  Duo  sunt  genera  homicidi- 
orum;  unum  est,  quod  dicitur  murdrum,  quod  nullo  vidente, 
nuUo  sciente,  clam  perpetratur,  praeter  solum  interfectorem  et 
ejus  complices ;  ita  quod  mox  non  assequatur  clamor  popularis 
juxta  assisam  super  hoc  proditam.  In  hujusmodi  autem  accu- 
satione  non  admittitur  aliquis,  nisi  fuerit  de  consanguinitate  ipsius 
defuncti.  Est  et  aliud  homicidiuhi  quod  constat  in  generali 
vocabulo,  et  dicitur  simplex  homicidium.  In  hoc  etiam  placito 
non  admittitur  aliquis  accusator  ad  probationem,  nisi  fuerit  mor- 
tuo  consanguinitate  conjunctus,  vel  homagio  vel  dominio,  ita 
ut  de  morte  loquatur,  ut  sub  visus  sui  testimonio.  Praeterea 
sciendum  quod  in  hoc  placito  mulier  auditur  accusans  aliquem 
de  morte  viri  sui,  si  de  visu  loquatur  (1.  xiv,  c.  3).  Tcnetur  autem 
mulier  quae  proponit  se  a  viro  oppressam  in  pace  domini  regis, 
mox  dum  recens  fuerit  maleficium  vicinam  villam  adire,  et  ibi 
injuriam  sibi  illatam  probis  hominibus  ostendere,  et  sanguinem, 
si  quis  fuerit  effusus,  et  vestium  scissiones;  dehinc  autem  apud 
praepositum  hundredi  idem  facit.  Postea  quoque  in  pleno  comi- 
tatu  id  publice  proponat.  Auditur  itaque  mulier  in  tali  casu 
aliquem  accusans,  sicut  et  de  alia  qualibet  injuria  corpori  suo 
illatam  solet  audiri  "  (c.  6). 

Thus  it  appears  that  on  charges  of  secret  murder  the  kindred 
of  the  deceased,  but  no  others,  might  be  heard  in  court  as  wit- 
nesses to  common  suspicion,  since  they  could  be  no  more.  I 
add  the  epithet  secret;  but  it  was  at  that  time  implied  in  the 
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word  murdrum.  But  in  every  case  of  open  homicide  the  appel- 
lant, be  it  the  wife  or  one  of  his  kindred,  his  lord  or  vassal,  must 
have  been  actually  present.  Other  witnesses  probably,  if  such 
there  were,  would  be  placed  on  the  panel.  The  woman  was  only 
a  prosecutrix ;  and,  in  the  other  sex,  there  is  no  doubt  that  the 
prosecutor's  testimony  was  heard. 

In  claims  of  debt  it  was  in  the  power  of  the  defendant  to  wage 
his  law — ^that  is,  to  deny  on  oath  the  justice  of  the  demand.  This 
he  was  to  sustain  by  the  oaths  of  twelve  compurgators,  who 
declared  their  belief  that  he  swore  the  truth ;  and  if  he  declined 
to  do  this,  it  seems  that  he  had  no  defence.  But  in  the  writ  of 
right,  or  other  process  affecting  real  estate,  the  wager  of  law 
was  never  allowed;  and  even  in  actions  of  debt  the  defendant 
was  not  put  to  this  issue  until  witnesses  for  the  plaintiff  had  been 
produced,  "  sine  testibus  fidelibus  ad  hoc  inductis."  This,  how- 
ever, was  not  in  presence  of  a  jury,  but  of  the  bailiff  or  judge 
(Magna  Charta,  c.  28),  and  therefore  does  not  immediately  bear 
on  the  present  subject. 

In  litigation  before  the  king's  justices,  in  the  curia  reg^s, 
it  must  have  been  always  necessary  to  produce  witnesses; 
though,  if  their  testimony  were  disputed,  it  was  necessary  to 
recur  to  a  jury  in  the  county,  unless  the  cause  were  of  a  nature 
to  be  determined  by  duel.  A  passage  in  Glanvil  will  illustrate 
this.  A  claim  of  villenage,  when  liberty  was  pleaded,  could  not 
be  heard  in  the  county  court,  but  before  the  king's  justices  in 
his  court.  "  Utroque  autem  praesente  in  curia  hoc  modo  dira- 
tionabitur  libertas  in  curia,  siquidem  producit  is  qui  libertatem 
petit,  plures  de  proximis  et  consanguineis  de  eodem  stipite  unde 
ipse  exierit  exeuntes,  per  quorum  libertates,  si  fuerint  in  curia 
recognitae  et  probatae,  liberabitur  a  jugo  servitutis  is  qui  ad  liber- 
tatem proclamatur.  Si  vero  contra  dicatur  status  libertatis  eorun- 
dem  productorum  vel  de  eodem  dubitatur,  ad  vicinetum  erit  re- 
currendum ;  ita  quod  per  ejus  veredictum  sciatur  utrum  illi  liberi 
homines  an  non,  et  secundum  dictum  vicineti  judicabitur  "  (1.  ii, 
c.  4).    The  plea  of  villenage  was  never  tried  by  combat. 

It  is  the  opinion  of  Lord  Coke  that  a  single  accuser  was  not 
sufficient  at  common  law  to  convict  any  one  of  high  treason; 
in  default  of  a  second  witness  "  it  shall  be  tried  before  the  con- 
stable or  marshal  by  combat,  as  by  many  records  appeareth." 
("  3  Inst.,"  26.)  But  however  this  might  be,  it  is  evident  that 
as  soon  as  the  trial  of  peers  of  the  resdm  for  treason  or  felony 
in  the  court  of  the  high  steward  became  established,  the  practice 
of  swearing  witnesses  on  the  panel  must  have  been  relinquished 
in  such  cases.  "  That  two  witnesses  be  required  appeareth  by 
our  books,  and  I  remember  no  authority  in  our  books  to  the 
contrary.    And  this  seemth  to  be  the  more  clear  in  the  ttvak  \s»^ 
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the  peers  or  nobles  of  the  realm  because  they  come  not  de  aliquo 
vicineto,  whereby  they  might  take  notice  of  the  fact  in  respect 
of  vicinity,  as  other  jurors  may  do."  (Ibid.)  But  the  court  of 
the  high  steward  seems  to  be  no  older  than  the  reign  of  Henry 
IV,  at  which  time  the  examination  of  witnesses  before  common 
juries  was  nearly,  or  completely,  established  in  its  modem  form; 
and  the  only  earlier  case  we  have,  if  I  remember  right,  of  the 
conviction  of  a  peer  in  Parliament — that  of  Mortimer  in  the  fourth 
of  Edward  III — ^was  expressly  grounded  on  the  notoriousness 
of  the  facts.  ("  Rot.  Pari.,"  ii,  53.)  It  does  not  appear,  there- 
fore, indisputable  by  precedent  that  any  witnesses  were  heard, 
save  the  appellant,  on  trial  of  peers  of  the  realm  in  the  twelfth 
or  thirteenth  century,  though  it  is  by  no  means  improbable  that 
such  would  have  been  the  practice. 

Notwithstanding  such  exceptions,  however,  sufficient  proofs 
remain  that  the  jury  themselves,  especially  in  civil  cases,  long 
retained  their  character  of  witnesses  to  the  fact.  If  the  recog- 
nitors, whose  name  bespeaks  their  office,  were  not  all  so  wdl 
acquainted  with  the  matters  in  controversy  as  to  believe  them- 
selves competent  to  render  a  verdict,  it  was  the  practice  to  aflforce 
the  jury,  as  it  was  called,  by  rejecting  these  and  filling  their 
places  with  more  sufficient  witnesses,  until  twelve  were  found  who 
agreed  in  the  same  verdict.*^  (Glanvil,  1.  ii,  c.  17.)  Not  that 
unanimity  was  demanded,  for  this  did  not  become  the  rule  till 
about  the  reign  of  Edward  III ;  but  twelve,  as  now  on  a  grand 
jury,  must  concur."  And  though  this  profusion  of  witnesses 
seems  strange  to  us,  yet  what  they  attested  (in  the  age  at  least 
of  Glanvil  and  for  some  time  afterward)  was  not,  as  at  present, 
the  report  of  their  senses  to  the  fact  in  issue,  but  all  which  they 
had  heard  and  believed  to  be  true ;  above  all,  their  judgment  as 
to  the  respective  credibility  of  the  demandant  and  tenant,  heard 
in  that  age  personally,  or  the  appellant  and  appellee  in  a  prose- 
cution. 

Bracton  speaks  of  aflForcing  a  panel  by  the  addition  of  better- 
informed  jurors  to  the  rest,  as  fit  for  the  court  to  order,  "de 
consilio  curias  aflFortietur  assisa  ita  quod  apponantur  alii  juxta 
numerum  majoris  partis  quae  dissenserit,  vel  saltern  quatuor  vel 
sex,  et  adjungantur  aliis."  The  method  of  rejection  used  in  Glan- 
vil's  time  seems  to  have  been  altered.  But  in  the  time  of  Britton, 
soon  afterward,  this  afforcement  it  appears  could  only  be  made 
with  the  consent  of  the  parties ;  though  if,  as  his  language  seems 

*'  By  the  jury,  the  reader  will  remem-  year-books,  digested  into  Reeres's  "  Hi> 

ber  that,  in  Glanvil '«  time,  is  meant  the  tory  of  the  Law." 

recognitors,   on   an   assize   of   novel   dis-  "In    jo    Edward     III,     Chief-Justice 

seizin,    or   mort    d'ancestor.      For    these  Thorpe   is   said    to    hmv«    been    reproved 

real  actions,  now  abolished,  he  may  con-  for  taking  a  verdict  from  eleven  jurors, 

suit  a  good  chapter  on  them   in  Black-  ("  Law  Review,"  No.  iv,  p.  3B3.) 
•tone,  unless  he  prefer  Bracton  and  the  *        ^^ 
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to  imply,  the  verdict  was  to  go  against  the  party  refusing  to  have 
the  jury  afforced,  no  one  would  be  likely  to  do  so.  Perhaps 
he  means  that  this  refusal  would  create  a  prejudice  in  the  minds 
of  the  jury  almost  certain  to  produce  such  a  verdict. 

"  It  may  be  doubtful,"  says  Mr.  Starkic,  "  whether  the  doc- 
trine of  anorcement  was  applied  to  criminal  cases.  The  ac- 
count given  by  Bracton  as  to  the  trial  by  the  country  on  a  criminal 
charge  is  very  obscure.  It  was  to  be  by  twelve  jurors,  consist- 
ing of  milites  or  liberi  et  legales  homines  of  the  hundred  and 
four  villatae."  *•  But  it  is  conjectured  that  the  text  is  somewhat 
corrupt,  and  that  four  inhabitants  of  the  vill  were  to  be  added 
to  the  twelve  jurors.  In  some  criminal  cases  it  appears  from 
Bracton  that  trial  by  combat  could  not  be  dispensed  with,  be- 
cause the  nature  of  the  charge  did  not  admit  of  positive  witnesses. 
"  Oportet  quod  defendat  se  per  corpus  suum  quia  patria  nihil 
scire  potest  de  facto,  nisi  per  praesumtionem  et  per  auditum,  vel 
per  mandatum  [?]  quod  quidem  non  sufficit  ad  probationem 
pro  appellando  nee  pro  appellato  ad  liberationem."  This  indi- 
cates, on  the  one  hand,  an  advance  in  the  appreciation  of  evidence 
since  the  twelfth  century ;  common  fame  and  mere  hearsay  were 
not  held  sufficient  to  support  a  charge.  But,  on  the  other  hand, 
instead  of  presuming  the  innocence  of  a  party  against  whom 
no  positive  testimony  could  be  alleged,  he  was  preposterously 
called  upon  to  prove  it  by  combat,  if  the  appellant  was  convinced 
enough  of  his  guilt  to  demand  that  precarious  decision.  It  ap- 
pears clear  from  some  passages  in  Bracton  that  in  criminal  cases 
other  witnesses  might  occasionally  be  heard  than  the  parties 
themselves.  Thus,  if  a  man  were  charged  with  stealing  a  horse, 
he  says  that  either  the  prosecutor  or  the  accused  might  show 
that  it  was  his  own,  bred  in  his  stable,  known  by  certain  marks, 
which  could  hardly  be  but  by  calling  witnesses.  It  is  not  im- 
probable that  witnesses  were  heard  distinct  from  the  jury  in 
criminal  cases  before  the  separation  had  been  adopted  in  real 
actions. 

At  a  later  time  witnesses  are  directed  to  be  joined  to  the  in- 
quest, but  no  longer  as  parts  of  it  "  We  find  in  the  twenty-third 
of  Edward  III "  (I  quote  at  present  the  words  of  Mr.  &)ence, 
"  Equitable  Jurisdiction,"  p.  129)  "  the  witnesses,  instead  of  being 
summoned  as  constituent  members,  were  adjoined  to  the  recog- 
nitors or  jury  in  assizes  to  afford  to  the  jury  the  benefit  of  their 
testimony,  but  without  having  any  voice  in  the  verdict.  This  is 
the  first  indication  we  have  of  the  jury  deciding  on  evidence 
formally  produced,  and  it  is  the  connecting  link  between  the 

>*  The  hittoi7  of  trial  br  jurr  has  been  which,  though  anonymous,  I  renture  to 
▼ery  ablr  elucidated  by  Mr.  Starkie,  in  quote  by  his  name.  I  have  been  assisted 
the  fourtb  number  of  the  "  Law  Reriew,"       in  the  text  by  this  paper. 
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ancient  and  modern  jury."  *•  But  it  will  be  remembered — what 
Mr.  Spence  certainly  did  not  mean  to  doubt — ^that  the  evidence 
of  the  demandant  in  an  assize  or  writ  of  right,  and  of  the  prose- 
cutor or  appellant  in  a  criminal  case,  had  always  been  given  in 
open  court ;  and  the  tenant  or  appellee  had  the  same  right,  but 
the  latter  probably  was  not  sworn.  Nor  is  it  clear  that  the  court 
would  refuse  other  testimony  if  it  were  offered  during  the  course 
of  a  trial.  The  sentence  just  quoted,  however,  appears  to  be 
substantially  true,  except  that  the  words  "  formally  produced " 
imply  something  more  like  the  modem  practice  than  the  facts 
mentioned  warrant.  The  evidence  in  the  case  reported  in  23 
Ass.  II  was  produced  to  none  but  the  jury. 

Mr.  Starkie  has  justly  observed  that  "  the  transition  was  now 
almost  imperceptible  to  the  complete  separation  of  the  witnesses 
from  the  inquest.  And  this  step  was  taken  at  some  time  before 
the  eleventh  of  Henry  IV  *^ — namely,  that  all  the  witnesses  were 
to  give  their  testimony  at  the  bar  of  the  court,  so  that  the  judges 
might  exclude  those  incompetent  by  law,  and  direct  the  jury  as 
to  the  weight  due  to  the  rest."  "  This  effected  a  change  in  the 
modes  of  trying  civil  cases,  the  importance  of  which  can  hardly 
be  too  highly  estimated.  Jurors,  from  being,  as  it  were,  mere 
recipients  and  depositaries  of  knowledge,  exercised  the  more 
intellectual  faculty  of  forming  conclusions  from  testimony — a 
duty  not  only  of  high  importance  with  a  view  to  truth  and  jus- 
tice, but  also  collaterally  in  encouraging  habits  of  reflection  and 
reasoning  (aided  by  the  instructions  of  the  judges),  which  must 
have  had  a  great  and  most  beneficial  effect  in  promoting  civiliza- 
tion. The  exercise  of  the  control  last  adverted  to  on  the  part 
of  the  judges  was  the  foundation  of  that  system  of  rules  in  regard 
to  evidence  which  has  since  constituted  so  large  and  important 
a  branch  of  the  law  of  England."    (Spence,  p.  129.) 

The  obscurity  that  hangs  over  the  origin  of  our  modem 
course  of  procedure  before  juries  is  far  from  being  wholly  re- 
moved. We  are  reduced  to  conjectural  inferences  from  brief 
passages  in  early  law-books,  written  for  contemporaries,  but 
which  leave  a  considerable  uncertainty,  as  the  readers  of  this 
note  will  be  too  apt  to  discover.    If  we  say  that  our  actual  trial 


«®  The  reference  is  to  the  "  Year-Book," 
23  Ass.,  II.  It  was  adjudged  that  Uie 
witnesses  could  not  be  challenged  like 
jurors:  "car  ils  doivent  rien  temoigner 
fprs  ceo  qu'ils  verront  et  oiront.  Et 
I  assise  fut  pris,  et  les  temoins  ajoints  a 
eux."  This  has  no  appearance  of  the 
introduction  of  a  new  custom.  Above 
fifty  years  had  elapsed  since  Bracton 
wrote,  so  that  the  change  might  have 
easily  crept  in. 

M  The  ^*  Year-Book  "of  1 1  Henry  IV,  to 
which  a  reference  seems  here  to  be  made, 
oas  not  been  consulted  by  me.     But  in 


the  next  year  (la  Henry  IV,  7)  witnesses 
are  directed  to  be  joined  to  the  inquest 
(as  in  23  Ass.,  11);  and  one  of  the  judges 
is  reported  to  have  said  this  had  often 
been  done;  yet  we  might  infer  that  the 
practice  was  not  so  general  as  to  pass 
without  comment  This  looks  as  if  the 
separation  of  the  witnesses,  by  their  ex* 
amination  in  open  court,  were  not  quite 
of  so  early  a  date  as  Mr.  Starkie  and  Mt. 
Spence  suppose.  Bat,  perhaps,  both 
modes  of  procedure  rai^ht  be  concunent 
for  a  certain  time. 
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by  jury  was  established  not  far  from  the  beginning  of  the  fifteenth 
century,  we  shall  perhaps  approach  as  nearly  as  the  diligence  of 
late  inquirers  has  enabled  us  to  proceed.  But  in  the  time  of 
Fortescue,  whose  treatise  "  De  Laudibus  Legum  Angliae  "  was 
written  soon  after  1450,  we  have  the  clearest  proof  that  the  mode 
of  procedure  before  juries  by  viva-voce  evidence  was  the  same  as 
at  present.  It  may  be  presumed  that  the  function  of  the  advocate 
and  of  the  judge  to  examine  witnesses,  and  to  comment  on  their 
testimony,  had  begun  at  this  time.  The  passage  in  Fortescue 
is  so  full  and  perspicuous  that  it  deserves  to  be  extracted : 

"  Twelve  good  and  true  men  being  sworn  as  in  the  manner 
above  related,  legally  qualified — ^that  is,  having,  over  and  besides 
their  movable  possessions,  in  land  sufficient  (as  was  said)  where- 
with to  maintain  their  rank  and  station — neither  suspected  by 
nor  at  variance  with  either  of  the  parties ;  all  of  the  neighbour- 
hood; there  shall  be  read  to  them  in  English  by  the  court  the 
record  and  nature  of  the  plea  at  length  which  is  depending  be- 
tween the  parties ;  and  the  issue  thereupon  shall  be  plainly  laid 
before  them,  concerning  the  truth  of  which  those  who  are  so 
sworn  are  to  certify  the  court :  which  done,  each  of  the  parties, 
by  themselves  or  their  counsel,  in  presence  of  the  court,  shall 
declare  and  lay  open  to  the  jury  all  and  sing^ar  the  matters  and 
evidences  whereby  they  think  they  may  be  able  to  inform  the 
court  concerning  the  truth  of  the  point  in  question ;  after  which 
each  of  the  parties  has  a  liberty  to  produce  before  the  court  all 
such  witnesses  as  they  please,  or  can  get  to  appear  on  their  be- 
half, who,  being  charged  upon  their  oaths,  shall  give  in  evidence 
all  that  they  know  touching  the  truth  of  the  fact  concerning 
which  the  parties  are  at  issue.  And  if  necessity  so  require,  the 
witnesses  may  be  heard  and  examined  apart,  till  they  shall  have 
deposed  all  that  they  have  to  give  in  evidence,  so  that  what  the 
one  has  declared  shall  not  inform  or  induce  another  witness  of 
the  same  side  to  give  his  evidence  in  the  same  words,  or  to  the 
very  same  effect.  The  whole  of  the  evidence  being  gone  through, 
the  jurors  shall  confer  together  at  their  pleasure,  as  they  shall 
think  most  convenient,  upon  the  truth  of  the  issue  before  them, 
with  as  much  deliberation  and  leisure  as  they  can  well  desire; 
being  all  the  while  in  the  keeping  of  an  officer  of  the  court,  in  a 
place  assigned  them  for  that  purpose,  lest  any  one  should  at- 
tempt by  indirect  methods  to  influence  them  as  to  their  opinion, 
which  they  are  to  give  in  to  the  court.  Lastly,  they  are  to  return 
into  court  and  certify  the  justices  upon  the  truth  of  the  issue 
so  joined  in  the  presence  of  the  parties  (if  they  please  to  be  pres- 
ent), particularly  the  person  who  is  plaintiff  in  the  cause:  what 
the  jurors  shall  so  certify,  in  the  laws  of  England,  is  called  the 
verdict "  (c.  26). 
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Mr.  Amos,  indeed,  has  observed,  in  his  edition  of  Fortescuc 
(P-  93)-  "The  essential  alteration  which  has  since  taken  place 
in  the  character  of  the  jury  does  not  appear  to  have  been  thor- 
oughly effected  till  the  time  of  Edward  VI  and  Mary.  Jurors 
are  often  called  testes."  But  though  this  appellation  might  be 
retained  from  the  usage  of  older  times,  I  do  not  see  what  was 
left  to  effect  in  the  essential  character  of  a  jury  when  it  had 
reached  the  stage  of  hearing  the  witnesses  and  counsel  of  the 
parties  in  open  court. 

The  result  of  this  investigation,  suggested  perhaps  by  Reeves, 
but  followed  up  by  Sir  Francis  Palgrave  for  the  earlier,  and  by 
Mr.  Starkie  for  the  later  period,  is  to  sweep  away  from  the  an- 
cient constitution  of  England  what  has  always  been  accounted 
both  the  pledge  of  its  freedom  and  the  distinctive  type  of  its 
organization,  trial  by  jury,  in  the  modem  sense  of  the  word,  and 
according  to  modem  functions.  For  though  the  passage  just 
quoted  from  Fortescue  is  conclusive  as  to  his  times,  these  were 
but  the  times  of  the  Lancastrian  kings ;  and  we  have  been  wont 
to  talk  of  Alfred,  or  at  least  of  the  Anglo-Saxon  age,  when  the 
verdict  of  twelve  sworn  men  was  the  theme  of  our  praise.  We 
have  seen  that,  during  this  age,  neither  in  civil  nor  in  criminal 
proceedings,  it  is  possible  to  trace  this  safeguard  for  judicial 
purity.  Even  when  juries  may  be  said  to  have  existed  in  name, 
the  institution  denoted  but  a  small  share  of  political  wisdom, 
or  at  least  provided  but  indifferentiy  for  impartial  justice.  The 
mode  of  trial  by  witnesses  returned  on  the  panel,  hearing  no  evi- 
dence beyond  their  own  in  open  court,  unassisted  by  the  sifting 
acuteness  of  lawyers,  laid  open  a  broad  inlet  for  credulity  and 
prejudice,  for  injustice  and  corruption.  Perjury  was  the  domi- 
nant crime  of  the  middle  ages ;  encouraged  by  the  preposterous 
rules  of  compurgation,  and  by  the  multiplicity  of  oaths  in  the 
ecclesiastical  law.  It  was  the  frequency  of  this  offence,  and  the 
impunity  which  the  established  procedure  gave  to  that  of  jurors, 
that  produced  the  remedy  by  writ  of  attaint ;  but  one  which  was 
liable  to  the  same  danger ;  since  the  jury  on  an  attaint  must,  in 
the  early  period  of  that  process,  have  judged  on  common  fame  or 
on  their  own  testimony,  like  those  whose  verdict  they  were  aJlal 
to  revise ;  and  where  hearsay  and  tradition  passed  for  evidence, 
it  must,  according  to  our  stricter  notions  of  penal  law,  have  been 
very  difficult  to  obtain  an  equitable  conviction  of  the  first  panel 
on  the  ground  of  perjury. 

The  chronicle,  already  quoted,  by  Jocelyn  de  Brakdonde, 
affords  an  instance,  among  multitudes,  probably,  that  are  unre- 
corded, where  a  jury  flagrantly  violated  their  duty.  Five  recog- 
nitors in  a  writ  of  assize  came  to  Samson,  Abbot  of  St.  Edmund's 
iJury,  the  chronicler's  hero,  lU^  t\%lvt  of  ^presentation  to  a  church 
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being  the  question,  in  order  to  learn  from  him  what  they  shot 
swear,  meaning  to  receive  money.  He  promised  them  nothii 
but  bade  them  swear  according  to  their  consciences.  They  w< 
away  in  wrath,  and  found  a  verdict  against  the  abbey  **  (p.  44) 

Yet  in  its  rudest  and  most  imperfect  form  the  trial  by  a  swc 
inquest  was  far  superior  to  the  impious  superstition  of  ordes 
the  hardly  less  preposterous  and  unequal  duel,  the  unjust  def 
ence  to  power  in  compurgation,  when  the  oath  of  one  tha 
counterbalanced  those  of  six  ceorls,  and  even  to  the  free-spiril 
but  tumultuary  and  unenlightened  decisions  of  the  hundred 
the  county.  It  may,  indeed,  be  thought  by  the  speculative  p 
losopher,  or  the  practical  lawyer,  that  in  those  early  stages  whi 
we  have  just  been  surveying,  from  the  introduction  of  trial 
jury  under  Henry  H  to  the  attainment  of  its  actual  perfect! 
in  the  first  part  of  the  fifteenth  century,  there  was  little  to  w 
rant  our  admiration.  Still  let  us  ever  remember  that  we  jud 
of  past  ages  by  an  erroneous  standard  when  we  wonder  at  th 
prejudices,  much  more  when  we  forget  our  own.  We  have  1 
to  place  ourselves,  for  a  few  minutes,  in  imagination  among  1 
English  of  the  twelfth  and  thirteenth  centuries,  and  we  n: 
better  understand  why  they  cherished  and  panted  for  the  judicii 
parium,  the  trial  by  their  peers,  or,  as  it  is  emphatically  styl 
by  the  country.  It  stood  in  opposition  to  foreign  lawyers  a 
foreign  law;  to  the  chicane  and  subtlety,  the  dilatory  and  < 
pensive  though  accurate  technicalities,  of  Normandy,  to  tribun 
where  their  good  name  could  not  stand  them  in  stead,  nor  1 
tradition  of  their  neighbours  support  their  claim.  For  the  ss 
of  these,  for  the  maintenance  of  the  laws  of  Edward  the  C( 
fessor,  as  in  pious  reverence  they  termed  every  Anglo-Sax 
usage,  they  were  willing  to  encounter  the  noisy  rudeness  of  1 
county  court,  and  the  sway  of  a  potent  adversary. 

Henry  II,  a  prince  not  perhaps  himself  wise,  but  served 
wise  counsellors,  blended  the  two  schemes  of  jurisprudence, 
far  as  the  times  would  permit,  by  the  assize  of  novel  dissei 


**  I  maj  set  down  here  one  or  two 
other  passages  from  the  same  chronicle, 
illnstrating  the  modes  of  trial  in  that 
affe.  Samson  offered  that  a  right  of 
aaTowson  should  be  determined  by  the 
claimant's  oath,  a  method  recognised  in 
some  cases  by  the  civil  and  canon  law, 
but  only,  I  conceive,  in  favour  of  the  de* 
fendant.  Cumque  miles  ille  renuisset 
jurare,  dilatum  est  juramentum  per  con- 
sensum  utriusquc  partis  sexdecim  legali* 
bus  be  hundredo,  qui  juraverunt  hoc  esse 
jus  abbatis  (p.  45)*  The  proceeding  by 
jurors  was  sometimes  apphed  even  when 
the  sentence  belonged  to  the  ecclesiastical 
jurisdiction.  A  riot,  with  bloodshed,  hav* 
mg  occurred,  the  abbot,  acceptis  jura- 
mentis  a  sexdecim  legaltbus  hominibus, 
ct    auditis    corum    attestationibus,    pro* 


nounced    sentence    of    excommunica 
against  the  offenders. 

The  combat  was  not  an  author 
mode  of  trial  within  boroughs;  they 
served  the  old  Saxon  compurgat 
And  this  may  be  an  additional  proo 
the  antiouity  of  their  privileges.  A 
tenant  of  the  celerarius  of  the  abbey, 
potus  et  escx  cura  (Du  Cange),  04 
charged  with  robbery,  and  vanquishei 
the  combat,  was  hanged.  The  ourge 
of  Bury  said  that,  if  he  had  been  resic 
within  the  borough,  it  would  not  1 
come  to  battle,  but  he  would  have  put 
himself  by  the  oaths  of  his  neighbo 
sicut  libertas  est  eorum  qui  manent  i 
burgum  (p.  74).  It  is  hard  to  pronot 
bv  which  procedure  the  ^[^%.\x:t  xcoa 
o(  gvd\tv  pet«oti%  e%c».^^ 
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and  the  circuits  of  his  justices  in  eyre.  From  this  age  justly 
date  our  form  of  civil  procedure ;  the  trial  by  a  jury  (using  always 
that  word  in  a  less  strict  sense  than  it  bears  with  us)  replaced 
that  by  the  body  of  hundredors;  the  stream  of  justice  purified 
itself  in  successive  generations  through  the  acuteness,  learning, 
and  integrity  of  that  remarkable  series  of  men  whose  memory 
lives  chiefly  among  lawyers,  I  mean  the  judges  under  the  house 
of  Plantagenet ;  and  thus,  while  the  common  law  borrowed  from 
Normandy  too  much,  perhaps,  of  its  subtlety  in  distinction,  and 
became  as  scientific  as  that  of  Rome,  it  maintained,  without  en- 
croachment, the  grand  principle  of  the  Saxon  polity,  the  trial 
of  facts  by  the  country.  From  this  principle  (except  as  to  that 
preposterous  relic  of  barbarism,  the  requirement  of  unanimity) 
may  we  never  swerve — may  we  never  be  compelled,  in  wish,  to 
swerve — by  a  contempt  of  their  oaths  in  jurors,  and  a  disr^[ard 
of  the  just  limits  of  their  trust ! 

IX,  page  526. — The  nature  of  both  tenures  has  been  per- 
spicuously illustrated  by  Mr.  Allen,  in  his  "  Inquiry  into  the  Rise 
and  Growth  of  the  Royal  Prerogative,"  from  which  I  shall  make 
a  long  extract: 

"The  distribution  of  landed  property  in  England  by  the 
Anglo-Saxons  appears  to  have  been  regulated  on  the  same  prin- 
ciples that  directed  their  brethren  on  the  Continent.  Part  of  the 
lands  they  acquired  was  converted  into  estates  of  inheritance  for 
individuals ;  part  remained  the  property  of  the  public,  and  was 
left  to  the  disposal  of  the  state.  The  former  was  called  bocland; 
the  latter  I  apprehend  to  have  been  that  description  of  landed 
property  which  was  known  by  the  name  of  folcland. 

"  Folcland,  as  the  word  imports,  was  the  land  of  the  folk  or 
people.  It  was  the  property  of  the  community.  It  might  be 
occupied  in  common,  or  possessed  in  severalty ;  and,  in  the  latter 
case,  it  was  probably  parcelled  out  to  individuals  in  the  folcge- 
mot,  or  court  of  the  district,  and  the  grant  attested  by  the  free- 
men who  were  then  present.  But,  while  it  continued  to  be  folc- 
land, it  could  not  be  alienated  in  perpetuity ;  and,  therefore,  on 
the  expiration  of  the  term  for  which  it  had  been  granted,  it  re- 
verted to  the  community,  and  was  again  distributed  by  the  same 
authority.*' 

"  Bocland  was  held  by  book  or  charter.  It  was  land  that 
had  been  severed  by  an  act  of  government  from  the  folcland,  and 
converted  into  an  estate  of  perpetual  inheritance.     It  might  be- 

'"  Spelman  describes  folcland  as  terra  duplici  titulo  possidebant :  vd  scripti  tuc- 

populans,  qua  jure  communi  possidetur  toritate,      quod      bocland      vocabaint-^ 

— sxnc  scripto.     (••  Gloss.  Folcland.")     In  populi  testimonio.  quod  folcland  dixere. 

another   place   he   distinguishes   it   accu-  lb.  Bocland. 
rately    from    bocland:     Praedia    Saxones 
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long  to  the  Church,  to  the  king,  or  to  a  subject.  It  might  be 
alienable  and  devisable  at  the  will  of  the  proprietor.  It  might 
be  limited  in  its  descent  without  any  power  of  alienation  in  the 
possessor.  It  was  often  granted  for  a  single  life,  or  for  more 
lives  than  one,  with  remainder  in  perpetuity  to  the  Church.  It 
was  forfeited  for  various  delinquencies  to  the  state. 

"  Estates  in  perpetuity  were  usually  created  by  charter  after 
the  introduction  of  writing,  and,  on  that  account,  bocland  and 
land  of  inheritance  are  often  used  as  synonymous  expressions. 
But  at  an  earlier  period  they  were  conferred  by  the  delivery  of 
a  staff,  a  spear,  an  arrow,  a  drinking-horn,  the  branch  of  a  tree, 
or  a  piece  of  turf;  and  when  the  donation  was  in  favour  of  the 
Church,  these  symbolical  representations  of  the  grant  were  de- 
posited with  solemnity  on  the  altar;  nor  was  this  practice  en- 
tirely laid  aside  after  the  introduction  of  title-deeds.  There  are 
instances  of  it  as  late  as  the  time  of  the  Conqueror.  It  is  not, 
therefore,  quite  correct  to  say  that  all  the  lands  of  the  Anglo- 
Saxons  were  either  folcland  or  bocland.  When  land  was  granted 
in  perpetuity  it  ceased  to  be  folcland ;  but  it  could  not  with  pro- 
priety be  termed  bocland  unless  it  was  conveyed  by  a  written 
instrument. 

"  Folcland  was  subject  to  many  burdens  and  exactions  from 
which  bocland  was  exempt.  The  possessors  of  folcland  were 
bound  to  assist  in  the  reparation  of  royal  vills  and  in  other  public 
works.  They  were  liable  to  have  travellers  and  others  quartered 
on  them  for  subsistence.  They  were  required  to  give  hospitality 
to  kings  and  great  men  in  their  progresses  through  the  country, 
to  furnish  them  with  carriages  and  relays  of  horses,  and  to  ex- 
tend the  same  assistance  to  their  messengers,  followers,  and  serv- 
ants, and  even  to  the  persons  who  had  charge  of  their  hawks, 
horses,  and  hounds.  Such  at  least  are  the  burdens  from  which 
lands  are  liberated  when  converted  by  charter  into  bocland. 

"  Bocland  was  liable  to  none  of  these  exactions.  It  was  re- 
leased from  all  services  to  the  public,  with  the  exception  of  con- 
tributing to  military  expeditions,  and  to  the  reparation  of  castles 
and  bridges.  These  duties  or  services  were  comprised  in  the 
phrase  of  trinoda  necessitas,  which  were  said  to  be  incumbent  on 
all  persons,  so  that  none  could  be  excused  from  them.  The 
Church,  indeed,  contrived,  in  some  cases,  to  obtain  an  exemption 
from  them;  but  in  general  its  lands,  like  those  of  others,  were 
subject  to  them.  Some  of  the  charters  granting  to  the  posses- 
sions of  the  Church  an  exemption  from  all  services  whatsoever 
were  genuine,  but  the  greater  part  are  forgeries  "  (p.  142). 

Bocland,  we  perceive  by  this  extract,  was  not  necessarily 
allodial,  in  the  sense  of  absolute  propriety.  It  might  be  granted 
for  lives,  as  was  often  the  case;  and  then  \\.  seexcv^  \.o>aaN^\i^^xv 
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called  laen-land  (praestita),  lent  or  leased.  (Palgrave,  11,  361.) 
Such  land,  however,  was  not  feudal,  as  I  conceive,  if  we  use  that 
word  in  its  legitimate  European  sense ;  though  lehn  is  the  only 
German  word  for  a  fief.  Mr.  Allen  has  found  no  traces  of  this 
use  of  the  word  among  the  Anglo-Saxons.  (Appendix,  p.  57.) 
Sir  F.  Palgrave  agrees  in  general  with  Mr.  Allen.** 

We  find  another  great  living  authority  on  Anglo-Saxon  and 
Teutonic  law  concurring  in  the  same  luminous  solution  of  this 
long-disputed  problem.  "  The  natural  origin  of  folcland  is  the 
superabundance  of  good  land  above  what  was  at  once  appropri- 
ated by  the  tribes,  families,  or  gentes  (maegburg,  gelondan),  who 
first  settled  in  a  waste  or  conquered  land ;  but  its  existence  enters 
into  and  modifies  the  system  of  law,  and  on  it  depends  the  defini- 
tion of  the  march  and  the  g^u  with  their  boundaries.  Over  the 
folcland  at  first  the  king  alone  had  no  control;  it  must  have 
been  apportioned  by  the  nation  in  its  solemn  meeting;  earlier, 
by  the  shire  or  other  collection  of  freemen.  In  "  Beowulf,"  the 
king  determines  to  build  a  palace,  and  distribute  in  it  to  his 
comites  such  gold,  silver,  arms,  and  other  valuables  as  God  had 
given  him,  save  the  folcsceare  and  the  lives  of  men — 'biitan 
folcsceare  and  feorum  gumena ' — which  he  had  no  authority  to 
dispose  of.  This  relative  position  of  folcland  to  bocland  is  not 
confined  to  the  Anglo-Saxon  institutions.  The  Frisians,  a  race 
from  whom  we  took  more  than  has  generally  been  recognised, 
had  the  same  distinction.  At  the  same  time  I  differ  from  Grimm, 
who  seems  to  consider  folcland  as  the  pure  alod,  bocland  as 
the  fief.  *  Folcland  im  Gegensatz  zu  beneficium.  Leges  Edv. 
II ;  das  ist,  reine  alod,  im  Gegensatz  zu  beneficium,  Lehen,  Vgl. 
das  Friesische  caplond  und  bocland.  As.,  p.  15.'  (*  D.  R.  A.,' 
p.  463.)  I  think  the  reverse  is  the  case;  and,  indeed,  we  have 
one  instance  where  a  king  exchanged  a  certain  portion  of  folcland 
for  an  equal  portion  of  bocland  with  one  of  his  comites.  He  then 
gave  the  exchanged  folcland  all  the  privileges  of  bocland,  and 
proceeded  to  make  the  bocland  he  had  received  in  exchange 
folcland."    (Kemble's  "  Codex  Diplomaticus,"  i,  p.  104.) 

It  is  of  importance  to  mention  that  Mr.  Kemblc,  when  he 
wrote  this  passage,  had  not  seen  Mr.  Allen's  work ;  so  that  the 
independent  concurrence  of  two  such  antiquaries  in  the  same 
theory  lends  it  very  great  support.  In  the  second  volume  of  the 
"  Codex  Diplomaticus  "  the  editor  adduces  fresh  evidence  as  to 
the  nature  of  folcland,  "  the  terra  fiscalis,  or  public  land  grant- 
able  by  the  king  or  his  council,  as  the  representatives  of  the 

.    'V^^f  1a^  of  real  property,  or  bocland,  furnishes  the  best  ancient  precedents,  and 

in  the  Anglo-Saxon  period,  is  griven  in  a  is   of   course   studied,   to   the   disregard, 

tew    pages,    eaually    succinct    and    lumi-  where   necessary,    of   more   dcfecttve  a* 

nous,  by  Mr.  Spence.    ("  Equit.  Jurisd.."  thorities,  by  thbae  who  reml  this  V» 

pp.  »-^.)    The  "  Codex  B\p\om*t\c\x!k"  tioti  of  leg^  hiftpry.         '^•"^  »»  ^T 
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nation"  (p.  9).  Mr.  Thorpe,  in  the  glossary  to  his  edition  of 
"  Ancient  Laws  "  (v.  Folcland),  quotes  part  of  the  same  extract 
from  Allen  which  I  have  given,  and,  making  no  remark,  must 
be  understood  to  concur  in  it.  Thus  we  may  consider  this  inter- 
pretation in  possession  of  the  field.** 

The  word  folcland  fell  by  degrees  into  disuse,  and  gave  place 
to  the  term  terra  regis,  or  crown-land.  (Allen,  p.  160.)  This 
indicates  the  growth  of  a  monarchical  theory  which  reached  its 
climax,  in  this  application  of  it,  after  the  conquest,  when  the 
entire  land  of  England  was  supposed  to  have  been  the  demesne 
land  of  the  king,  held  under  him  by  a  feudal  tenure. 

X,  page  548. — "  Among  the  prerogatives  of  the  crown,  the 
Conqueror  and  many  of  his  successors  appear  to  have  assumed 
the  power  of  making  laws  to  a  certain  extent,  without  the  author- 
ity of  their  greater  council,  especially  when  operating  only  in 
restraint  of  the  king's  prerogative,  for  the  benefit  of  his  sub- 
jects, or  explaining,  amending,  or  adding  to  the  existing  law 
of  the  land,  as  administered  between  subject  and  subject;  and 
this  prerogative  was  commonly  exercised  with  the  advice  of  the 
king's  ordinary  or  select  council,  though  frequently  the  edict 
was  expressed  in  the  king's  name  alone.  But  as  far  as  can  be 
judged  from  existing  documents  or  from  history,  it  was  gener- 
ally conceived  that  beyond  these  limits  the  consent  of  a  larger 
assembly,  of  that  which  was  deemed  the  *  Commune  concilium 
regni,'  was  in  strictness  necessary;  though  sometimes  the  mon- 
arch on  the  throne  ventured  to  stretch  his  prerogative  further, 
even  to  the  imposition  of  taxes  to  answer  his  necessities,  with- 
out the  common  consent;  and  the  great  struggles  between  the 
Kings  of  England  and  their  people  have  generally  been  produced 
by  such  stretches  of  the  royal  prerogative,  till  at  length  it  has 
been  established  that  no  legislative  act  can  be  done  without  the 
concurrence  of  that  assembly,  now  emphatically  called  the  king's 
Parliament."  ("  Report  of  Lords'  Committee  on  the  Dignity  of 
a  Peer,"  p.  22,  edit.  1819.) 

"  It  appears,"  says  the  committee  afterward,  "  from  all  the 
charters  taken  together,  that  during  the  reigns  of  William  Rufus, 
his  brother  Henry,  and  Stephen,  many  things  had  been  done 
contrary  to  law ;  but  that  there  did  exist  some  legal  constitution 
of  government,  of  which  a  legislative  council  (for  some  purposes 
at  least)  formed  a  part ;  and  particularly  that  all  impositions  and 
exactions  by  the  mere  authority  of  the  crown,  not  warranted 
by  the  existing  law,  were  reprobated  as  infringements  of  the  just 

*  It  seems  to  be  a  necessary  inference  exception  of  the  terra  regis,  if  that  were 

from  the  evidence  of  "  Doomsday  Book  "  trulv   the  representative  of  ancient  folo- 

tiiat  all  England  had  been  converted  into  land,  as  Allen  supposea* 
boduid    b«ore   the   conquest,    with   the 
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rights  of  the  subjects  of  the  realm,  though  the  existing  law  left 
a  large  portion  of  the  king's  subjects  liable  to  tallage  imposed  at 
the  will  of  the  crown ;  and  the  tenants  of  the  mesne  lords  were 
in  many  cases  exposed  to  similar  exaction  "  (p.  42). 

These  passages  appeared  to  Mr.  Allen  so  inadequate  a  repre- 
sentation of  the  Anglo-Norman  constitution,  that  he  commented 
upon  the  ignorance  of  the  committee  with  no  slight  severity 
in  the  "  Edinburgh  Review."  The  principal  charges  against  the 
report  in  this  respect  are,  that  the  committee  have  confounded 
the  ordinary  or  select  council  of  the  king  with  the  commune 
concilium,  and  supposed  that  the  former  alone  was  intended  by 
historians,  as  the  advisers  of  the  crown  in  its  prerogative  of  alter- 
ing the  law  of  the  land,  when,  in  fact,  the  great  council  of  the 
national  aristocracy  is  clearly  pointed  out;  and  that  they  have 
disregarded  a  great  deal  of  historical  testimony  to  the  political 
importance  of  the  latter.  It  appears  to  be  clearly  shown,  from 
the  **  Saxon  Chronicle  "  and  other  writers,  that  assemblies  of 
bishops  and  nobles,  sometimes  very  large,  were  held  by  custom, 
"  de  more,"  three  times  in  the  year,  by  William  the  Conqueror 
and  by  both  his  sons ;  that  they  were,  however,  gradually  inter- 
mitted by  Henry  I,  and  ceased  early  in  the  reign  of  Stephen. 
In  these  councils,  which  were  legislative  so  far  as  new  statutes 
were  ever  required,  a  matter  of  somewhat  rare  occurrence,  but 
more  frequently  rendering  their  advice  on  measures  to  be  adopted, 
or  their  judgment  in  criminal  charges  against  men  of  high  rank, 
and  even  in  civil  litigation,  we  have,  at  least  in  theory,  the  ac- 
knowledged limitations  of  royal  authority.  I  refer  the  reader  to 
this  article  in  the  "  Edinburgh  Review  "  (vol.  xxxv),  to  which 
we  must  generally  assent;  observing,  however,  that  the  com- 
mittee, though  in  all  probability  mistaken  in  ascribing  proceed- 
ings of  the  Norman  sovereigns  to  the  advice  of  a  select  council, 
which  really  emanated  from  one  much  larger,  did  not  call  in 
question,  but  positively  assert,  the  constitutional  necessity  of  the 
latter  for  general  taxation,  and  perhaps  for  legislative  enactments 
of  an  important  kind.  And,  when  we  consider  the  improbability 
that  "  all  the  great  men  over  all  England,  archbishops  and  bish- 
ops, abbots  and  earls,  thanes  and  knights,"  as  the  Saxon  chroni- 
cler pretends,  could  have  been  regularly  present  thrice  a  year, 
at  Winchester,  Westminster,  and  Gloucester,  when  William,  as 
he  informs  us,  "  wore  his  crown,"  we  may  well  suspect  that,  in 
the  ordinary  exercise  of  his  prerogative,  and  even  in  such  pro- 
visions as  might  appear  to  him  necessary,  he  did  not  wait  for  a 
very  full  assembly  of  his  tenants  in  chief.  The  main  question  is, 
whether  this  council  of  advice  and  assent  was  altogether  of  his 
own  nomination,  and  this  we  may  confidently  deny. 

The  custom  of  the  Anglo-Saxon  kings  had  been  to  hold  meet- 
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ings  of  their  witan  very  frequently,  at  least  in  the  regular  course 
of  their  government.  And  this  was  also  the  rule  in  the  grand 
fiefs  of  France.  The  pomp  of  their  court,  the  maintenance  of 
loyal  respect,  the  power  of  keeping  a  vigilant  eye  over  the  be- 
haviour of  the  chief  men,  were  sufficient  motives  for  the  Norman 
kings  to  preserve  this  custom ;  and  the  nobility,  of  course,  saw 
in  it  the  security  of  their  privileges  as  well  as  the  exhibition  of 
their  importance.  Hence  we  find  that  William  and  his  sons  held 
their  courts  de  more,  as  a  regular  usage,  three  times  a  year, 
and  generally  at  the  great  festivals,  and  in  different  parts  of  the 
kingdom.  Instances  are  collected  by  the  "  Edinbur^  Review  ■ ' 
(vol.  XXXV,  p.  5).  And  here  the  public  business  was  transacted ; 
though,  if  these  meetings  were  so  frequent,  it  is  probable  that 
for  the  most  part  they  passed  off  in  a  banquet  or  a  tournament. 

The  Lords'  Committee,  in  notes  on  the  second  report,  when 
reprinted  in  1829,  do  not  acquiesce  in  the  positions  of  their 
hardy  critic,  to  whom,  without  direct  mention,  they  manifestly 
allude.  "  From  the  relations  of  annalists  and  historians,"  they 
observe,  "  it  has  been  inferred  that  during  the  reign  of  the  Con- 
queror, and  during  a  long  course  of  time  from  the  conquest, 
the  archbishops,  bishops,  abbots  and  priors,  earls  and  barons  of 
the  realm  were  regularly  convened  three  times  in  every  year,  at 
three  different  and  distinct  places  in  the  kingdom,  to  a  general 
council  of  the  realm.  Considering  the  state  of  the  country,  and 
the  habits  and  dispositions  of  the  people,  this  seems  highly  im- 
probable; especially  if  the  word  barones,  or  the  words  proceres 
or  magnates,  often  used  by  writers  in  describing  such  assem- 
blies, were  intended  to  include  all  the  persons  holding  immedi-  • 
ately  of  the  crown,  who,  according  to  the  charter  of  John,  were 
required  to  be  summoned  to  constitute  the  great  council  of  the 
realm,  for  the  purpose  of  granting  aids  to  the  crown  "  (p.  449). 
But  it  is  not  necessary  to  suppose  this;  those  might  have  at- 
tended who  lived  near,  or  who  were  specially  summoned.  The 
committee  argue  on  the  supposition  that  all  tenants  in  chief  must 
have  attended  thrice  a  year,  which  no  one  probably  ever  asserted. 
But  that  William  and  his  sons  did  hold  public  meetings,  de  more, 
at  three  several  places  in  every  year,  or  at  least  very  frequently, 
can  not  be  controverted  without  denying  what  respected  his- 
torical testimonies  affirm ;  and  the  language  of  these  early  writers 
intimates  that  they  were  numerously  attended.  Aids  were  not 
regularly  granted,  and  laws  much  more  rarely  enacted  in  them ; 
but  they  might  still  be  a  national  council.  But  the  constituent 
parts  of  such  councils  will  be  discussed  in  a  subsequent  note. 

It  is  to  be  here  remarked  that,  with  the  exception  of  the  char- 
ters granted  by  William,  Henry,  and  Stephen,  which  are  in  gen- 
eral rather  like  confirmations  of  existing  privileges  tVvaxv  \vs>m'^ 
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enactments,  though  some  clauses  appear  to  be  of  the  latter  kind, 
little  authentic  evidence  can  be  found  of  any  legislative  proceed- 
ings from  the  conquest  to  the  reign  of  Henry  II.  The  laws  of 
the  Conqueror,  which  we  find  in  Ingulfus,  do  not  come  within 
this  category ;  they  are  a  confirmation  of  English  usages,  granted 
by  William  to  his  subjects.  "  Cez  sunt  les  leis  et  les  custumes 
que  li  reis  William  grantad  el  pople  de  Engleterre  apres  le  con- 
quest de  la  terre-  Iceles  mesmes  que  li  reis  Edward  sun  cusin 
tint  devant  lui."  These,  published  by  Gale  ("  Script.  Rer.  An- 
glic," vol.  i),  and  more  accurately  than  before  from  the  Holkham 
manuscript  by  Sir  Francis  Palgrave,  have  sometimes  passed  for 
genuine.  The  real  original,  however,  is  the  Latin  text,  first  pub- 
lished by  him  with  the  French.  ("  Eng.  Commonw.,"  vol.  ii,  p. 
89.)  The  French  translation  he  refers  to  the  early  part  of  the 
reign  of  Henry  III.  At  the  time  when  Ingulfus  is  supposed  to 
have  lived,  soon  after  the  conquest,  no  laws,  as  Sir  F.  Palgrave 
justly  observes,  were  written  in  French,  and  he  might  have  added 
that  we  can  not  produce  any  other  specimen  of  the  language 
which  is  certainly  of  that  age.  (See  "  Quarterly  Review,"  xxxiv, 
260.)  It  is  said  in  the  charter  of  Henry  I  that  the  laws  of  Ed- 
ward were  renewed  by  William  with  the  same  emendation. 

But  the  changes  introduced  by  William  in  the  tenure  of  land 
were  so  momentous  that  the  most  cautious  inquirers  have  been 
induced  to  presume  some  degree  of  common  consent  by  those 
whom  they  so  much  affected.  "  There  seems  to  be  evidence  to 
show  that  the  great  change  in  the  tenure  of  land,  and  particularly 
the  very  extensive  introduction  of  tenure  by  knight-service,  was 
made  by  the  consent  of  those  principally  interested  in  the  land 
charged  with  the  burdens  of  that  tenure;  and  that  the  general 
changes  made  in  the  Saxon  laws  by  the  Conqueror,  forming 
of  the  two  one  people,  was  also  effected  by  common  consent; 
namely,  in  the  language  of  the  charter  of  William  with  respect 
to  the  tenures,  *  per  commune  concilium  tocius  regni,'  and  with 
respect  to  both,  as  expressed  in  the  charter  of  his  son  Henry, 
*  concilio  baronum ' ;  though  it  is  far  from  clear  who  were  the 
persons  intended  to  be  so  described."  ("  Report  of  Lords'  Com- 
mittee," p.  50.) 

The  separation  of  the  civil  and  ecclesiastical  jurisdictions  was 
another  great  innovation  in  the  reign  of  the  Conqueror.  This 
the  Lords'  Committee  incline  to  refer  to  his  sole  authority.  But 
Allen  has  shown  by  a  writ  of  William  addressed  to  the  Bishop 
of  Lincoln  that  it  was  done  "  communi  concilio,  et  concilio  archi- 
episcoporum  meorum,  et  caeterorum  episcoporum  et  abbatum, 
et  omnium  principum  regni  mei."  ("  Edinb.  Rev.,"  p.  15.)  And 
the  "  Doomsday  "  survey  was  determined  upon,  after  a  consulta- 
tion of  William  with  his  great  council  at  Gloucester,  in  1084. 
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This  would,  of  course,  be  reckoned  a  legislative  measure  in  the 
present  day,  but  it  might  not  pass  for  more  than  a  temporary 
ordinance.  The  only  laws  under  Henry  I,  except  his  charter, 
of  which  any  account  remains  in  history  (there  are  none  on 
record),  fall  under  the  same  description. 

The  constitutions  of  Clarendon,  in  1164,  are  certainly  a  regu- 
lar statute;  whoever  might  be  the  consenting  parties,  a  subject 
to  be  presently  discussed,  these  famous  provisions  were  enacted 
in  the  great  council  of  the  nation.  This  is  equally  true  of  the 
assizes  of  Northampton,  in  1 178.  But  the  earliest  Anglo-Norman 
law  which  is  extant  in  a  regular  form  is  the  assize  made  at  Clar- 
endon for  the  preservation  of  the  peace,  probably  between  1165 
and  1 176.  This  remarkable  statute,  "  quam  dominus  rex  Hen- 
ricus,  consilio  archiepiscoporum  et  episcoporum  et  abbatum, 
caeterorumque  baronum  suorum  constituit,"  was  first  published 
by  Sir  F.  Palgrave  from  a  manuscript  in  the  British  Museum. 
("Engl.  Commonw.,"  i,  257;  ii,  168.)  In  other  instances  the 
royal  prerogative  may  perhaps  have  been  held  sufficient  for  in- 
novations which,  after  the  constitution  became  settled,  would 
have  required  the  sanction  of  the  whole  legislature.  No  act  of 
Parliament  is  known  to  have  been  made  under  Richard  I ;  but 
an  ordinance,  setting  the  assize  of  bread,  in  the  fifth  of  John,  is 
recited  to  be  established  "communi  concilio  baronum  nostrorum." 
Whether  these  words  afford  sufficient  ground  for  believing  that 
the  assize  was  set  in  a  full  council  of  the  realm,  may  possibly 
be  doubtful.  The  committee  incline  to  the  affirmative,  and  re- 
mark that  a  general  proclamation  to  the  same  effect  is  mentioned 
in  history,  but  merely  as  proceeding  from  the  king,  so  that  "  the 
omission  of  the  words  '  communi  concilio  baronum '  in  the 
proclamation  mentioned  by  the  historian,  though  appearing  in 
the  ordinance,  tends  also  to  show  that,  though  similar  words  may 
not  be  found  in  other  similar  documents,  the  absence  of  those 
words  ought  not  to  lead  to  a  certain  conclusion  that  the  act  done 
had  not  the  authority  of  the  same  common  council  "  (p.  84). 

XI,  page  548. — ^This  charter  has  been  introduced  into  the 
new  edition  of  R)rmer*s  "  Foedera,"  and  heads  that  collection. 
The  Committee  of  the  Lords  on  the  Dignity  of  a  Peer,  in  their 
second  report,  have  the  following  observations :  "  The  printed 
copy  is  taken  from  the  *  Red  Book  of  the  Exchequer,'  a  docu- 
ment which  has  long  been  admitted  in  the  Court  of  Exchequer 
as  evidence  of  authority  for  certain  purposes ;  but  no  trace  has 
been  hitherto  found  of  the  original  charter  of  William,  though 
the  insertion  of  a  copy  in  a  book  in  the  custody  of  the  king's 
exchequer,  resorted  to  by  the  judges  of  that  court  for  otKex 
purposes,  seems  to  afford  reasonable  groMtv^  lot  vx^v^ivcvsL*^^^ 
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such  a  charter  was  issued,  and  that  the  copy  so  preserved  is  prob- 
ably correct,  or  nearly  correct.  The  copy  in  the  *  Red  Book ' 
is  without  date,  and  no  circumstance  tending  to  show  its  true 
date  has  occurred  to  the  committee;  but  it  may  be  collected 
from  its  contents  that  it  was  probably  issued  in  the  latter  part 
of  that  king's  reign;  about  which  time  it  appears  from  history 
that  he  confirmed  to  his  subjects  in  England  the  ancient  Saxon 
laws,  with  alterations  "  (p.  28). 

I  once  thought,  and  have  said,  that  this  charter  seems  to  com- 
prehend merely  the  feudal  tenants  of  the  crown.  This  may  be 
true  of  one  clause ;  but  it  is  impossible  to  construe  "  omnes  liberi 
homines  totius  monarchiae  "  in  so  contracted  a  sense.  The  com- 
mittee, indeed,  observe  that  many  of  the  king's  tenants  were  long 
after  subject  to  tallage.  But  I  do  not  suppose  these  to  have  been 
included  in  "  libert  homines."  The  charter  involves  a  promise 
of  the  crown  to  abstain  from  exactions  frequent  in  the  Conquer- 
or's reign,  and  falling  on  mesne  tenants  and  others  not  liable 
to  arbitrary  taxation. 

This  charter  contains  a  clause,  "  Hoc  quoque  praecipimus 
ut  omnes  habeant  et  teneant  legem  Edwardi  Regis  in  omnibus 
rebus  adjunctis  his  quae  constituimus  ad  utilitatem  Anglorum." 
And  as  there  is  apparent  reference  to  these  words  in  the  charter 
of  Henry  I,  "  Legem  Edwardi  Regis  vobis  reddo  cum  illis  emen- 
dationibus  quibus  pater  mens  eam  emendavit  consilio  baronum 
suorum,"  the  committee  are  sufficiently  moderate  in  calling 
this  "  a  clause,  tending  to  give  in  some  degree  authenticity  to 
the  copy  of  the  charter  of  William  the  Conqueror  inserted  in  the 
*  Red  Book  of  the  Exchequer '  "  (p.  39).  This  charter  seems  to 
be  fully  established :  it  deserves  to  be  accounted  the  first  reme- 
dial concession  by  the  crown;  for  it  indicates,  especially  taken 
in  connection  with  public  history,  an  arbitrary  exercise  of  royal 
power  which  neither  the  new  nor  the  old  subjects  of  the  Eng- 
lish monarchy  reckoned  lawful.  It  is  also  the  earliest  recogni- 
tion of  the  Anglo-Saxon  laws,  such  as  they  subsisted  under  the 
Confessor,  and  a  proof  both  that  the  English  were  now  endeav- 
ouring to  raise  their  heads  from  servitude,  and  that  the  Normans 
had  discovered  some  immunities  from  taxation,  or  some  securi- 
ties from  absolute  power,  among  the  conquered  people,  in  which 
they  desired  to  participate.  It  is  deserving  of  remark  that  the 
distinction  of  personal  law,  which,  indeed,  had  almost  expired 
on  the  Continent,  was  never  observed  in  England ;  at  least,  we 
have  no  evidence  of  it,  and  the  contrary  is  almost  demonstrable. 
The  conquerors  fell  at  once  into  the  laws  of  the  conquered,  and 
this  continued  for  more  than  a  century. 

The  charter  of  William,  like  many  others,  was  more  ample 
than  effectual.    "  The  committee  have  found  no  document  to 
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show,  nor  does  it  appear  probable  from  any  relation  in  history 
that  William  ever  obtained  any  general  aid  from  his  subjects  by 
grant  of  a  legislative  assembly;  though  according  to  history, 
even  after  the  charter  before  mentioned,  he  extorted  great  sums 
from  individuals  by  various  means  and  under  various  pretences. 
Toward  the  close  of  his  reign,  when  he  had  exacted,  as  stated 
by  the  editor  of  the  first  part  of  the  annals  called  the  '  Annals 
of  Waverley,'  the  oath  of  fealty  from  the  principal  landholders 
of  every  description,  the  same  historian  adds  that  William  passed 
into  Normandy,  '  adquisitis  magnis  thesauris  ab  hominibus  suis, 
super  quos  aliquam  causam  invenire  poterat,  sive  juste  sive 
inique '  (words  which  import  exaction  and  not  grant),  and  he 
died  the  year  following  in  Normandy  "  (p.  35). 

The  deeply  learned  reviewer  of  this  report  has  shown  that 
the  "  Annals  of  Waverley  "  are  of  very  little  authority,  and  merely 
in  this  part  a  translation  from  the  "  Saxon  Chronicle."  But  the 
translation  of  the  passage  quoted  by  the  committee  is  correct; 
and  it  was  perhaps  rather  hypercritical  to  cavil  at  their  phrase 
that  William  obtained  this  money  "by  exaction  and  not  by 
grant."  They  never  meant  that  he  imposed  a  general  tax.  That 
it  was  not  by  grant  is  all  that  their  purpose  required ;  the  pas- 
sage which  they  quote  shows  that  it  was  under  some  pretext, 
and  often  an  unjust  one,  which  is  not  very  unlike  exaction. 

It  is  highly  probable  that,  in  promising  this  immunity  from 
unjust  exactions,  William  did  not  intend  to  abolish  the  ancient 
tax  of  Danegeld,  or  to  demand  the  consent  of  his  great  council 
when  it  was  thought  necessary  to  impose  it.  We  read  in  the 
"  Saxon  Chronicle  "  that  the  king  in  1083  exacted  a  heavy  trib- 
ute all  over  England — that  is,  seventy-two  pence  for  each  hide. 
This  looks  like  a  Danegeld.  The  rumour  of  invasion  from  Den- 
mark is  set  down  by  the  chronicler  under  the  year  1085;  but 
probably  William  had  reason  to  be  prepared.  He  may  have 
had  the  consent  of  his  great  council  in  this  instance.  But  as 
the  tax  had  formerly  been  perpetual,  so  that  it  was  a  relaxation 
in  favour  of  the  subject  to  reserve  it  for  an  emergency,  we  may 
think  it  more  likely  that  this  imposition  was  within  his  preroga- 
tive ;  that  he,  in  other  words,  was  sole  judge  of  the  danger  that 
required  it.  It  was,  however,  in  truth,  a  heavy  tribute,  being 
six  shillings  for  every  hide,  in  many  cases,  as  we  see  by  "  Dooms- 
day," no  small  proportion  of  the  annual  value,  and  would  have 
been  a  grievous  burden  as  an  annual  payment. 

XII,  page  549. — This  passage  in  a  contemporary  writer,  being 
so  unequivocal  as  it  is,  ought  to  have  much  weight  in  the  ques- 
tion which  an  eminent  foreigner  has  lately  raised  as  to  the  dura- 
tion of  the  distinction  between  the  Norman  and  Rw^vskL  x^5l^&. 
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It  is  the  favourite  theory  of  M.  Thierry,  pushed  to  an  extreme 
length  both  as  to  his  own  country  and  ours,  that  the  conquer- 
ing nation,  Franks  in  one  case,  Normans  in  the  other,  remained 
down  to  a  late  period — a.  period,  indeed,  to  which  he  assigns 
no  conclusion — unmingled,  or  at  least  undistinguishable,  con- 
stituting a  double  people  of  sovereigns  and  subjects,  becoming 
a  noble  order  in  the  state,  haughty,  oppressive,  powerful,  or, 
what  is  in  one  word  most  odious  to  a  French  ear  in  the  nine- 
teenth century,  aristocratic. 

It  may  be  worthy  of  consideration,  since  the  authority  of  this 
writer  is  not  to  be  disregarded,  whether  the  Norman  blood  were 
really  blended  with  the  native  quite  so  soon  as  the  reign  of 
Henry  II — that  is,  whether  intermarriages  in  the  superior  dasses 
of  society  had  become  so  frequent  as  to  efface  the  distinction. 
M.  Thierry  produces  a  few  passages  which  seem  to  intimate  its 
continuance.  But  these  are  too  loosely  worded  to  warrant  much 
regard ;  and  he  admits  that  after  the  reign  of  Henry  I  we  have 
no  proof  of  any  hostile  spirit  on  the  part  of  the  English  toward 
the  new  dynasty ;  and  that  some  efforts  were  made  to  conciliate 
them  by  representing  Henry  II  as  the  descendant  of  the  Saxon 
line  (vol.  ii,  p.  374).  This,  in  fact,  was  true ;  and  it  was  still  more 
important  that  the  name  of  English  was  studiously  assumed  by 
our  kings  (ignorant  though  they  might  be,  in  M.  Thierry's 
phrase,  what  was  the  vernacular  word  for  that  dignity),  and  that 
the  Anglo-Normans  are  seldom,  if  ever,  mentioned  by  that  sepa- 
rate designation.  England  was  their  dwelling  place,  English  their 
name,  the  English  law  their  inheritance ;  if  this  was  not  wholly 
the  case  before  the  separation  of  the  mother-country  under  John, 
and  yet  we  do  not  perceive  much  limitation  necessary,  it  can 
admit  of  no  question  afterward. 

It  is,  nevertheless,  manifest  that  the  descendants  of  William's 
tenants  in  capite,  and  of  others  who  seized  on  so  large  a  por- 
tion of  our  fair  country  from  the  Channel  to  the  Tweed,  formed 
the  chief  part  of  that  aristocracy  which  secured  the  liberties  of 
the  Anglo-Saxon  race,  as  well  as  their  own,  at  Runnymede ;  and 
which,  sometimes  as  peers  of  the  realm,  sometimes  as  well-bom 
commoners,  placed  successive  barriers  against  the  exorbitances 
of  power,  and  prepared  the  way  for  that  expanded  scheme  of 
government  which  we  call  the  Encflish  Constitution.  The  names 
in  Dugdale's  "  Baronage  "  and  in  his  "  Summonitiones  ad  Parlia- 
mentum"  speak  for  themselves;  in  all  the  earlier  periods,  and 
perhaps  almost  through  the  Plantagenet  dynasty,  we  find  a  great 
preponderance  of  such  as  indicate  a  French  source.  New  fami- 
lies sprung  up  by  degrees,  and  are  now  sometimes  among  our 
chief  nobility;  but  in  general,  if  we  find  any  at  this  day  who 
have  tolerable  pretensions  to  deduce  their  lineage  from  the  con- 
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quest,  they  are  of  Norman  descent ;  the  very  few  Saxon  families 
that  may  remain  with  an  authentic  pedigree  in  the  male  line  are 
seldom  found  in  the  wealthier  class  of  gentry.  This  is,  of  course, 
to  be  taken  with  deference  to  the  genealogists.  And  on  this 
account  I  must  confess  that  M.  Thierry's  opinion  of  a  long- 
continued  distinction  of  races  has  more  semblance  of  truth  as  to 
this  kingdom  than  can  be  pretended  as  to  France,  without  a  blind 
sacrifice  of  undeniable  facts  at  the  altar  of  plebeian  malignity. 
In  the  celebrated  "  Lettres  sur  THistoire  de  France,"  published 
about  1820,  there  seems  to  be  no  other  aim  than  to  excite  a 
factious  animosity  against  the  ancient  nobility  of  France,  on  the 
preposterous  hypothesis  that  they  are  descended  from  the  follow- 
ers of  Qovis ;  that  Frank  and  Gaul  have  never  been  truly  inter- 
mingled; and  that  a  conquering  race  was,  even  in  this  age,  at- 
tempting to  rivet  its  yoke  on  a  people  who  disdained  it.  This 
strange  theory,  or  something  like  it,  had  been  announced  in  a 
very  different  spirit  by  Boulainvilliers  in  the  last  century.  But 
of  what  family  in  France,  unless  possibly  in  the  eastern  part, 
can  it  be  determined  with  confidence  whether  the  founder  were 
Frank  or  Gallo-Roman?  Is  it  not  a  moral  certainty  that  many 
of  the  most  ancient,  especially  in  the  south,  must  have  been  of 
the  latter  origin?  It  would  be  highly  wrong  to  revive  such 
obsolete  distinctions  in  order  to  keep  up  social  hatreds  were 
they  founded  in  truth ;  but  what  shall  we  say  if  they  are  purely 
chimerical  ? 

XIII,  page  559. — It  appears  to  have  been  the  opinion  of 
Madox,  and  probably  has  been  taken  for  granted  by  most  other 
antiquaries,  that  this  court,  denominated  Aula  or  Curia  Regis, 
administered  justice  when  called  upon,  as  well  as  advised  the 
crown  in  public  affairs,  during  the  first  four  Norman  reigns  as 
much  as  afterward.  Allen,  however,  maintained  ("  Edinb.  Rev.," 
xxvi,  p.  364)  that  "  the  administration  of  justice  in  the  last  re- 
sort belonged  originally  to  the  great  council.  It  was  the  king's 
baronial  court,  and  his  tenants  in  chief  were  the  suitors  and 
judges."  Their  unwillingness  and  inability  to  deal  with  intricate 
questions  of  law,  which,  after  the  simpler  rules  of  Anglo-Saxon 
jurisprudence  were  superseded  by  the  subtleties  of  Normandy, 
became  continually  more  troublesome,  led  to  the  separation  of 
an  inferior  council  from  that  of  the  legislature,  to  both  which 
the  name  Curia  Regis  is  for  some  time  indifferently  applied  by 
historians.  This  was  done  by  Henry  II,  as  Allen  conjectures, 
at  the  great  council  of  Qarendon,  in  1 164. 

The  Lords'  Committee  took  another  view,  and  one,  it  must 
be  confessed,  more  consonant  to  the  prevailing  opinion.  "  The 
ordinary  council  of  the  king,  properly  deuoimT^aX^^^^V)  ^^^^^^^^ 
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'  concilium '  simply,  seems  always  to  have  consisted  of  persons 
selected  by  him  for  that  ptirpose;  and  these  persons  in  later 
times,  if  not  always,  took  an  oath  of  office,  and  were  assisted  by 
the  king's  justiciaries  or  judges,  who  seem  to  have  been  con- 
sidered as  members  of  this  council ;  and  the  chief  justiciar,  the 
treasurer  and  chancellor,  and  some  other  great  officers  of  the 
crown,  who  might  be  styled  the  king's  confidential  ministers, 
seem  also  to  have  been  always  members  of  this  select  council; 
the  chief  justiciar,  from  the  high  rank  attributed  to  his  office, 
generally  acting  as  president.  This  select  council  was  not  only 
the  king's  ordinary  council  of  state,  but  formed  the  supreme 
court  of  justice,  denominated  Curia  Regis,  which  commonly 
assembled  three  times  in  every  year,  wherever  the  king  held  his 
court,  at  the  three  great  feasts  of  Easter,  Whitsuntide,  and  Christ- 
mas, and  sometimes  also  at  Michaelmas.  Its  constant  and  im- 
portant duty  at  those  times  was  the  administration  of  justice" 
(p.  20). 

It  has  been  seen  in  a  former  note  that  the  meetings  de  more, 
three  times  in  the  year,  are  supposed  by  Mr.  Allen  to  have  been 
of  the  great  council,  composed  of  the  baronial  aristocracy.  The 
positions,  therefore,  of  the  Lords'  Committee  were,  of  course, 
disputed  in  his  celebrated  review  of  their  report.  "  So  far  is  it," 
he  says,  "  from  being  true  that  the  term  Curia  Regis,  in  the  time 
of  the  Conqueror  and  his  immediate  successors,  meant  the  king's 
high  court  of  justice,  as  distinguished  from  the  legislature,  that 
it  is  doubtful  whether  such  a  court  then  existed."  ("  Edinb. 
Rev.,"  XXXV,  6.)  This  is  expressed  with  more  hesitation  than 
in  the  earlier  article,  and  in  a  subsequent  passage  we  read  that 
"  the  high  court  of  justice,  to  which  the  committee  would  re- 
strict the  appellation  of  Curia  Regis,  and  of  which  such  frequent 
mention  is  made  under  that  name  in  our  early  records  and  courts 
of  law,  was  confirmed  and  fully  established  by  Henry  II,  if  not 
originally  instituted  by  that  prince  "  (p.  8). 

The  argument  of  Mr.  Allen  rests  very  much  on  the  judicial 
functions  of  the  witenagemot,  which  he  would  consider  as  main- 
tained in  its  substantial  character  by  the  great  councils  or  Par- 
liaments of  the  Norman  dynasty.  In  this  we  may  justly  concur; 
but  we  have  already  seen  how  far  he  is  from  having  a  right  to 
assume  that  the  Anglo-Saxon  kings,  though  they  might  admin- 
ister justice  in  the  full  meetings  called  witenagemots,  were  re- 
strained from  its  exercise  before  a  smaller  body  more  perma- 
nently attached  to  their  residence.  It  is  certain  that  there  was 
an  appeal  to  the  king's  court  for  denial  of  justice  in  that  of  the 
lord  having  territorial  jurisdiction,  and,  as  the  words  and  the 
reason  imply,  from  that  of  the  sheriff.  '  ("  Leg.  Hen.  I,"  c.  58.) 
This  was  also  the  law  before  the  conquest.     But  the  plaintiff 
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incurred  a  fine  if  he  brought  his  cause  in  the  first  instance  before 
the  king.  (Thorpe's  "  Ancient  Laws/'  p.  85 ;  and  see  "  Edinb. 
Rev.,"  XXXV,  10.)  It  hardly  appears  evident  that  these  cases,  rare 
probably  and  not  generally  interesting,  might  not  be  determined 
ostensibly,  as  they  would  on  any  hypothesis  be  in  reality,  by  the 
chancellor,  the  high  justiciar,  and  other  great  officers  of  the 
crown,  during  the  intervals  of  the  national  council ;  and  this 
is  confirmed  by  the  analogy  of  the  royal  courts  in  France,  which 
were  certainly  not  constituted  on  a  very  broad  basis.  The  feudal 
court  of  a  single  barony  might  contain  all  the  vassals;  but  the 
inconvenience  would  have  become  too  great  if  the  principle  had 
been  extended  to  all  the  tenants  in  chief  of  the  realm.  This  re- 
lates to  the  first  four  reigns,  for  which  we  are  reduced  to  these 
grounds  of  probable  and  analogical  reasoning,  since  no  proof 
of  the  distinct  existence  of  a  judicial  court  seems  to  be  producible. 

In  the  reign  of  Henry  II  a  court  of  justice  is  manifestly  dis- 
tinguishable both  from  the  select  and  from  the  greater  council. 
"  In  the  Curia  Regis  were  discussed  and  tried  all  pleas  immedi- 
ately concerning  the  king  and  the  realm ;  and  suitors  were  al- 
lowed, on  payment  of  fines,  to  remove  their  plaints  from  inferior 
jurisdictions  of  Anglo-Saxon  creation  into  this  court,  by  which 
a  variety  of  business  was  wrested  from  the  ignorance  and  par- 
tiality of  lower  tribunals,  to  be  more  confidently  submitted  to  the 
decision  of  judges  of  high  reputation.  Some  plaints  were  also 
removed  into  the  Curia  Regis  by  the  express  order  of  the  king, 
others  by  the  justices,  then  itinerant,  who  not  unfrequently  felt 
themselves  incompetent  to  decide  upon  difficult  points  of  law. 
Matters  of  a  fiscal  nature,  together  with  the  business  performed 
by  the  Chancery,  were  also  transacted  in  the  Curia  Regis.  Such 
a  quantity  of  miscellaneous  business  was  at  length  found  to  be 
so  perplexing  and  impracticable,  not  only  to  the  officers  of  the 
Curia  Regis,  but  also  to  the  suitors  themselves,  that  it  became 
absolutely  necessary  to  devise  a  remedy  for  the  increasing  evil. 
A  division  of  that  court  into  distinct  departments  was  the  con- 
sequence; and  thenceforth  pleas  touching  the  crown,  together 
with  common  pleas  of  a  civil  and  criminal  nature,  were  continued 
to  the  Curia  Regis;  plaints  of  a  fiscal  kind  were  transferred  to 
the  Exchequer ;  and  for  the  Court  of  Chancery  were  reserved  all 
matters  unappropriated  to  the  other  courts."  (Hardy's  intro- 
duction to  "  Close  Rolls,"  p.  23.) 

Mr.  Hardy  quotes  a  passage  from  Benedict  Abbas,  a  con- 
temporary historian,  which  illustrates  very  remarkably  the  de- 
velopment of  our  judicial  polity.  Henry  II,  in  1176,  reduced 
the  justices  in  the  Curia  Regis  from  eighteen  to  five ;  and  ordered 
that  they  should  hear  and  determine  all  writs  of  the  kingdom — 
not  leaving  the  king's  court,  but  remaining  there  fox  \!cv^  -^vsx- 
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pose;  so  that,  if  any  question  should  arise  which  they  could  not 
settle,  it  should  be  referred  to  the  king  himself,  and  be  decided 
as  it  might  please  him  and  the  wisest  men  of  the  realm.  And 
this  reduction  of  the  justices  from  eighteen  to  five  is  said  to  have 
been  made  per  consilium  sapientium  regni  sui ;  which  may,  per- 
haps, be  understood  of  Parliament.  But  we  have  here  a  distinct 
mention  of  the  Curia  Regis,  as  a  standing  council  of  the  king, 
neither  to  be  confounded  with  the  great  council  or  Parliament, 
nor  with  the  select  body  of  judges,  which  was  now  created  as 
an  inferior,  though  most  important  tribunal.  From  this  time, 
and  probably  from  none  earlier,  we  may  date  the  commencement 
of  the  Court  of  King's  Bench,  which  very  soon  acquired,  at  first 
indifferently  with  the  council,  and  then  exclusively,  the  appella- 
tion of  Curia  Regis. 

The  rolls  of  the  Curia  Regis,  or  Court  of  King's  Bench,  begin 
in  the  sixth  year  of  Richard  I.  They  are  regularly  extant  from 
that  time ;  but  the  usage  of  preserving  a  regular  written  record 
of  judicial  proceedings  was  certainly  practised  in  England  dur- 
ing the  preceding  reign.  The  roll  of  Michaelmas  Term,  in 
9  John,  contains  a  short  transcript  of  certain  pleadings  in  7  Henry 
II,  "  proving  that  the  mode  of  enrolment  was  then  entirely  set- 
tled." (Palgrave's  introduction  to  "  Rot.  Cur.  Reg^s,"  p.  2.) 
This  authentic  precedent  (in  1161),  though  not  itself  extant,  must 
lead  us  to  carry  back  the  judicial  character  of  the  Curia  Regis, 
and  that  in  a  perfectly  regular  form,  at  least  to  an  early  part  oi 
the  reign  of  Henry  II ;  and  this  is  more  probable  than  the  date 
conjectured  by  Allen,  the  assembly  at  Clarendon  in  1164.^*  But, 
in  fact,  the  interruption  of  the  regular  assemblies  of  the  great 
council,  thrice  a  year,  which  he  admits  to  date  from  the  reign  ol 
Stephen,  would  necessitate,  even  on  his  hypothesis,  the  institutiofi 
of  a  separate  court  or  council,  lest  justice  should  be  denied  or 
delayed.  I  do  not  mean  that  in  the  seventh  year  of  Henry  II  there 
was  a  Court  of  King's  Bench,  distinct  from  the  select  council, 
which  we  have  not  any  grounds  for  affirming,  and  the  date  ol 
which  I,  on  the  authority  of  Benedict  Abbas,  have  inclined  to 
place  several  years  lower,  but  that  suits  were  brought  before  thei 
king's  judges  by  regular  process,  and  recorded  by  regular  eori 
rolment.  J 

These  rolls  of  the  Curia  Regis,  or  the  King's  Court,  held  b? 
fore  his  justices  or  justiciars,  are  the  earliest  consecutive  judicial 
records  in  existence.  The  "  Olim  Registers  "  of  the  Parliament 
of  Paris,  next  to  our  own  in  antiquity,  begin  in  I254.«t     (Pal- 

».«.!!  ^"  discovery  has  led  Sir  F.   Pal-        anr  written  records  in  his  time.    ("  Eng- 

fvl      f?  *^*V^S^*  his  former  opmfon.  that       lish  Commonw.,"  toI.  ii.  p.   i.) 

tne  rolls  of  Curia   Regis  under   Richard  "  They  arc  published   in   the   "  Docu 


T  a---^-lu  ui     /t.     /^^«»"*.  "»*"^»    ivitnara  -•  i  ncy  arc  puDiisnea   m   tne       u 

CwS^-****^  ^*  **'**  *****  *^*'  existed,       mens  InMite."  1859.  by  M.  Beu^ot 
uianvjl  giving  us  no  reason  to  presume  »       ^*    *  -• 
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grave's  introduction,  p.  i.)  Every  reader,  he  observes,  will  be 
struck  by  the  great  quantity  of  business  transacted  before  the 
justiciars.  "  And  when  we  recollect  the  heavy  expenses  which, 
even  at  this  period,  were  attendant  upon  legal  proceedings,  and 
the  difficulties  of  communication  between  the  remote  parts  of  the 
kingdom  and  the  central  tribunal,  it  must  appear  evident  that  so 
many  cases  would  not  have  been  prosecuted  in  the  king's  court 
had  not  some  very  decided  advantage  been  derived  from  this 
source  "  (p.  6).  The  issues  of  fact,  however,  were  remitted  to  be 
tried  by  a  jury  of  the  vicinage;  so  that,  possibly,  the  expense 
might  not  be  quite  so  considerable  as  is  here  suggested.  And 
the  jurisdiction  of  the  county  and  hundred  courts  was  so  limited 
in  real  actions,  or  those  affecting  land,  by  the  assizes  of  novel 
disseizin  and  mort  d'ancestor,  that  there  was  no  alternative  but 
to  sue  before  the  courts  at  Westminster. 

It  would  be  travelling  beyond  the  limits  of  my  design  to 
dwell  longer  on  these  legad  antiquities.  The  reader  will  keep  in 
mind  the  threefold  meaning  of  Curia  Regis :  the  common  council 
of  the  realm,  already  mentioned  in  a  former  note,  and  to  be  dis- 
cussed again ;  the  select  council  for  judicial  as  well  as  adminis- 
trative purposes ;  and  the  Court  of  King's  Bench,  separated  from 
the  last  in  the  reign  of  Henry  II,  and  soon  afterward  acquiring, 
exclusively,  the  denomination  Curia  Regis. 

In  treating  the  judges  of  the  Court  of  Exchequer  as  officers 
of  the  crown,  rather  than  nobles,  I  have  followed  the  usual  opin- 
ion. But  Allen  contends  that  they  were  "  barons  selected  from 
the  common  council  of  the  realm  on  account  of  their  rank  or 
reputed  qualifications  for  the  office."  They  met  in  the  palace; 
and  their  court  was  called  Curia  Regis,  with  the  addition  "  ad 
scaccarium."  Hence  Fleta  observes  that,  after  the  Court  of  Ex- 
chequer was  filled  with  mere  lawyers,  they  were  styled  barons, 
because  formerly  real  barons  had  been  the  judges ;  *'  justiciarios 
ibidem  commorantes  barones  esse  dicimus,  eo  quod  suis  locis 
barones  sedere  solebant."  ("  Edinb.  Rev.,"  xxxv,  11.)  This  is 
certainly  an  important  remark.  But  in  practice  it  is  to  be  pre- 
sumed that  the  king  selected  such  barons  (a  numerous  body,  we 
should  remember)  as  were  likely  to  look  well  after  the  rights 
of  the  crown.  The  Court  of  Exchequer  is  distinctly  traced  to  the 
yeign  of  Henry  I. 

w 

XIV,  page  566. — ^The  theory  of  succession  to  the  crown  in 

e  Norman  period  intimated  in  the  text  has  now  been  exten- 

tively  received.    "  It  does  not  appear,"  says  Mr.  Hardy,  "  that 

my  of  the  early  English  monarchs  exercised  any  act  of  sovereign 

►wer,  or  disposed  of  public  affairs,  till  after  their  election  and 

coronation.  .  .  .  These  few  examples  appeal  to  >a^  >\xv^'ecvv5S^^ 
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proofs  that  the  fundamental  laws  and  institutions  of  this  king- 
dom, based  on  the  Anglo-Saxon  custom,  were  at  that  time  against 
an  hereditary  succession  unless  by  common  consent  of  the 
realm."  (Introduction  to  "  Close  Rolls,*'  p.  35.)  It  will  be  seen 
that  this  abstinence  from  all  exercise  of  power  can  not  be  asserted 
without  limitation. 

The  early  kings  always  date  their  reign  from  their  corona- 
tion, and  not  from  the  decease  of  their  predecessor,  as  is  shown 
by  Sir  Harris  Nicolas  in  his  **  Chronology  of  History  "  (p.  272). 
It  had  been  with  less  elaborate  research  pointed  out  by  Mr.  Allen 
in  his  "  Inquiry  into  the  Royal  Prerogative."  The  former  has 
even  shown  that  an  exception  which  Mr.  Allen  had  made  in 
respect  of  Richard  I,  of  whom  he  supposes  public  acts  to  exist, 
dated  in  the  first  year  of  his  reign,  but  before  his  coronation, 
ought  not  to  have  been  made;  having  no  authority  but  a  blun- 
der made  by  the  editors  of  Rymer*s  "  Foedera  "  in  antedating 
by  one  month  the  decease  of  Henry  II,  and  following  up  that 
mistake  by  the  usual  assumption  that  the  successor's  reign  com- 
menced immediately,  in  placing  some  instruments  bearing  date 
in  the  first  year  of  Richard  just  twelve  months  too  early.  This 
discovery  has  been  confirmed  by  Mr.  W.  Hardy  in  the  twenty- 
seventh  volume  of  the  "  Archaeologia  "  (p.  109),  by  means  of  a 
charter  in  the  archives  of  the  duchy  of  Lancaster,  where  Richard, 
before  his  coronation,  confirms  the  right  of  Gerald  de  Camville 
and  his  wife  Nichola  to  the  inheritance  of  the  said  Nichola 
in  England  and  Normandy,  with  an  additional  g^ant  of  lands. 
In  this  he  only  calls  himself  "  Ricardus  Dei  gratia  dominus 
Angliae."  It  has  been  observed,  as  another  slighter  circum- 
stance, that  he  uses  the  form  ego  and  mens  instead  of  nos  and 
noster. 

Whatever,  therefore,  may  have  been  the  case  in  earlier  reigns, 
all  the  kings,  indeed,  except  Henry  II,  having  come  in  by  a 
doubtful  title,  we  perceive  that,  as  has  been  before  said  in  the 
text  on  the  authority  of  a  historian,  Richard  I  acted  in  some 
respects  as  king  before  the  title  was  constitutionally  his  by  his 
coronation.  It  is  now  known  that  John's  reign  began  with  his 
coronation,  and  that  this  is  the  date  from  which  his  charters, 
like  those  of  his  predecessors,  are  reckoned.  But  he  seems  to 
have  acted  as  king  before.  (Palgrave's  introduction  to  "  Rot. 
Cur.  Regis,"  vol.  i,  p.  91 ;  and  further  proof  is  adduced  in  the 
introduction  to  the  second  volume.)  Palgrave  thinks  the  reign 
virtually  began  with  the  proclamation  of  the  king's  peace,  which 
was  at  some  short  interval  after  the  demise  of  the  predecessor. 
He  is  positive,  indeed,  that  the  Anglo-Saxon  kings  had  no  right 
before  their  acceptance  by  the  people  at  their  coronation.  But, 
"  after  the  conquest,"  he  proceeds,  "  it  is  probable,  for  we  can 
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only  speak  doubtingly  and  hypothetically,  that  the  heir  obtained 
the  royal  authority,  at  least  for  the  purposes  of  administering 
the  law,  from  the  day  that  his  peace  was  proclaimed.  He  was 
obeyed  as  chief  magistrate  so  soon  as  he  was  admitted  to  the 
high  office  of  protector  of  the  public  tranquility.  But  he  was 
not  honoured  as  the  king  until  the  sacred  oil  had  been  poured 
upon  him,  and  the  crown  set  upon  his  head,  and  the  sceptre 
grasped  in  his  hand."  (Introduction  to  "  Rot.  Cur.  Reg.," 
p.  92.) 

This  hypothesis,  extremely  probable  in  all  cases  where  no 
opposition  was  contemplated,  is  not  entirely  that  of  Allen,  Hardy, 
and  Nicolas;  and  it  seems  to  imply  an  admitted  right,  which, 
indeed,  can  not  be  disputed  in  the  case  of  Henry  H,  who  suc- 
ceeded by  virtue  of  a  treaty  asserted  to  by  the  baronage,  nor 
is  it  likely  to  have  been  in  the  least  doubtful  when  Richard  I 
and  Henry  HI  came  to  the  throne.  It  is  important,  however, 
for  the  unlearned  reader  to  be  informed  that  he  has  been  deceived 
by  the  almanacs  and  even  the  historians,  who  lay  it  down  that 
a  king's  reign  has  always  begun  from  the  death  of  his  prede- 
cessor: and  yet,  that,  although  he  bore  not  the  royal  name  be- 
fore his  coronation,  the  interval  of  a  vacant  throne  was  virtually 
but  of  a  few  days;  the  successor  taking  on  himself  the  admin- 
istration without  the  royal  title,  by  causing  public  peace  to  be 
proclaimed. 

The  original  principle  of  the  necessity  of  consent  to  a  king's 
succession  was  in  some  measure  preserved,  even  at  the  death 
of  Henry  III  in  1272,  when  fifty-six  years  of  a  single  reign  might 
have  extinguished  almost  all  personal  recollections  of  precedent. 
"  On  the  day  of  the  king's  burial  the  barons  swore  fealty  to 
Edward  I,  then  absent  from  the  realm,  and  from  this  his  reign 
is  dated."  Four  days  having  elapsed  between  the  death  of  Henry 
and  the  recognition  of  Edward  as  king,  the  accession  of  the  latter 
was  dated,  not  from  his  father's  death,  but  from  his  own  recog- 
nition. Henry  died  on  the  i6th  of  November,  and  his  son  was 
not  acknowledged  king  till  the  20th.  (Allen's  "  Inquiry,"  p.  44, 
quoting  Palgrave's  "  Parliamentary  Writs.")  Thus  this  recog- 
nition by  the  oath  of  fealty  came  in  and  was  in  the  place  of  the 
coronation,  though  with  the  important  difference  that  there  was 
no  reciprocity. 

XV,  page  568. — Mr.  Allen  has  differed  from  me  on  the  law- 
fulness of  private  war,  quoting  another  passage  from  Glanvil 
and  one  from  Bracton  ("  Edinb.  Rev.,"  xxx,  168) ;  and  I  modi- 
fied the  passage  after  the  first  edition  in  consequence  of  his 
remarks.  But  I  adhere  to  the  substance  of  what  I  have  said. 
It  appears,  indeed,  that  the  king's  peace  was  OYVg^xv^Vi^j  "^  "^^xv^-w^ 
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security,  granted  by  charter  under  his  hand  and  seal»  which  could 
not  be  violated  without  incurring  a  penalty.  Proofs  of  this  arc 
found  in  ''  Doomsday/'  and  it  was  a  Saxon  usage  derived  from 
the  old  Teutonic  mundeburde.  William  I,  if  we  are  to  believe 
what  is  written,  maintained  the  peace  throughout  the  realm. 
But  the  general  proclamation  of  the  king's  peace  at  his  acces- 
sion, which  became  the  regular  law,  may  have  been  introduced 
by  Henry  II.  Palgrave,  to  whom  I  am  indebted,  states  this 
clearly  enough :  "  Peace  is  stated  in  *  Doomsday '  to  have  been 
given  by  the  king's  seal — ^that  is,  by  a  writ  under  seal.  This 
practice,  which  is  not  noticed  in  the  Anglo-Saxon  laws,  contin- 
ued in  the  protections  granted  at  a  much  later  period,  though 
after  the  general  law  of  the  king's  peace  was  established  such 
a  charter  had  ceased  to  afford  any  special  privilege.  All  the 
immunities  arising  from  residence  within  the  verge  or  ambit  of 
the  king's  presence — from  the  truces,  as  they,  are  termed  in  the 
continental  laws,  which  recurred  at  the  stated  times  and  seasons 
— ^and  also  from  the  '  handselled '  protection  of  the  king,  were 
then  absorbed  in  the  general  declaration  of  the  peace  upon  the 
accession  of  the  new  monarch.  This  custom  was  probably  intro- 
duced by  Henry  II.  It  is  inconsistent  with  the  laws  of  Henry 
I ;  which,  whether  an  authorized  collection  or  not,  exhibit  the 
jurisprudence  of  that  period,  but  it  is  wholly  accordant  with  the 
subsequent  tenor  of  the  proceedings  of  the  Curia  Regis."  ("  Eng- 
lish Commonwealth,"  vol.  ii,  p.  105.) 

A  few  words  in  Glanvil  (those  in  Bracton  are  more  ambigu- 
ous), which  may  have  been  written  before  the  king's  peace  was 
become  a  matter  of  permanent  law,  or  may  rather  refer  to  Nor- 
mandy than  England,  ought  not,  in  my  opinion,  to  be  set  against 
so  clear  a  declaration.  The  right  of  private  war  in  the  time  of 
Henry  II  was  giving  way  in  France;  and  we  should  always 
remember  that  the  Anglo-Norman  government  was  one  of  high 
prerogative.  The  paucity  of  historical  evidence  or  that  for 
records  for  private  war,  as  a  usual  practice,  is  certainly  not  to 
be  overlooked. 

THE   ENGLISH    CONSTITUTION 

I'  psige  573. — It  is  rather  a  curious  speculative  question,  and 
such  only,  we  may  presume,  it  will  long  continue,  whether  bish- 
ops are  entitled,  on  charges  of  treason  or  felony,  to  a  trial  by 
the  peers.  If  this  question  be  considered  either  tfieoreticaily  or 
according  to  ancient  authority,  I  think  the  affirmative  proposi- 
tion is  beyond  dispute.  Bishops  were  at  all  times  members  of 
the  great  national  council,  and  fully  equal  to  lay  lords  in  tem- 
poral power  as  well  as  dignity.    Since  the  conquest  they  have 
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hdd  their  temporalities  of  the  crown  by  a  baronial  tenure,  which, 
if  there  be  any  consistency  in  law,  must  unequivocally  distinguish 
them  from  commoners — since  any  one  holding  by  barony  might 
be  challenged  on  a  jury,  as  not  being  the  peer  of  the  party  whom 
he  was  to  try.  It  is  true  that  they  take  no  share  in  the  judicial 
power  of  the  House  of  Lords  in  cases  of  treason  or  felony ;  but 
this  is  merely  in  conformity  to  those  ecclesiastical  canons 
which  prohibited  the  clergy  from  partaking  in  capital  judg- 
ment, and  they  have  always  withdrawn  from  the  House  on  such 
occasions  under  a  protestation  of  their  right  to  remain.  Had 
it  not  been  for  this  particularity,  arising  wholly  out  of  their 
own  discipline,  the  question  of  their  peerage  could  never  have 
come  into  dispute.  As  for  the  common  argument  that  they 
are  not  tried  as  peers  because  they  have  no  inheritable  nobil- 
ity, I  consider  it  as  very  frivolous,  since  it  takes  for  granted 
the  precise  matter  in  controversy,  that  an  inheritable  nobility 
is  necessary  to  the  definition  of  peerage  or  to  its  incidental 
privileges. 

If  we  come  to  constitutional  precedents,  by  which,  when  suf- 
ficiently numerous  and  unexceptionable,  all  questions  of  this  kind 
are  ultimately  to  be  determined,  the  weight  of  ancient  authority 
seems  to  be  in  favour  of  the  prelates.  In  the  fifteenth  year  of 
Edward  III  (1340),  the  king  brought  several  charges  against 
Archbishop  Stratford.  He  came  to  Parliament  with  a  declared 
intention  of  defending  himself  before  his  peers.  The  king  in- 
sisted upon  his  answering  in  the  Court  of  Exchequer.  Strat- 
ford, however,  persevered,  and  the  House  of  Lords,  by  the  king's 
consent,  appointed  twelve  of  their  number — bishops,  earls,  and 
barons — ^to  report  whether  peers  ought  to  answer  criminal 
charges  in  Parliament,  and  not  elsewhere.  This  committee  re- 
ported to  the  king  in  full  Parliament  that  the  peers  of  the  land 
ought  not  to  be  arraigned,  nor  put  on  trial,  except  in  Parlia- 
ment and  by  their  peers.  The  archbishop  upon  this  prayed  the 
king  that,  inasmuch  as  he  had  been  notoriously  defamed,  he 
might  be  arraigned  in  full  Parliament  before  the  peers,  and  there 
make  answer;  which  request  the  king  granted.  ("Rot.  Pari.," 
vol.  ii,  p.  127 ;  Collier's  "  Eccles.  Hist.,"  vol.  i,  p.  543.)  The 
proceedings  against  Stratford  went  no  further;  but  I  think  it 
impossible  not  to  admit  that  his  right  to  trial  as  a  peer  was  fully 
recognised  both  by  the  king  and  lords. 

This  is,  however,  the  latest,  and  perhaps  the  only  instance 
of  a  prelate's  obtaining  so  high  a  privilege.  In  the  preceding 
reign  of  Edward  II,  if  we  can  rely  on  the  account  of  Walsing- 
ham  (p.  119),  Adam  Orleton,  the  factious  Bishop  of  Hereford, 
had  first  been  arraigned  before  the  House  of  Lords,  and  subse- 
quently convicted  by  a  common  jury ;  but  tVve  Xt^xvs^'t<\oxv  ^^^^ 
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of  a  singular  nature,  and  the  king  might  probably  be  influenced 
by  the  difficulty  of  obtaining  a  conviction  from  the  temporal 
peers,  of  whom  many  were  disaffected  to  him,  in  a  case  where 
privilege  of  clergy  was  vehemently  claimed.  But  about  1357 
a  Bishop  of  Ely,  being  accused  of  harbouring  one  guilty  of 
murder,  though  he  demanded  a  trial  by  the  peers,  was  compdled 
to  abide  the  verdict  of  a  jury.  (Collier,  p.  557.)  In  the  thirty- 
first  of  Edward  III  (1358)  the  Abbot  of  Missenden  was  hanged 
for  coining.  (2  Inst.,  p.  635.)  The  abbot  of  this  monastery 
appears  from  Dugdale  to  have  been  summoned  by  writ  in  the 
forty-ninth  of  Henry  III.  If  he  actually  held  by  barony,  I  do 
not  perceive  any  strong  distinction  between  his  case  and  that  of 
a  bishop.  The  leading  precedent,  however,  and  that  upon  which 
lawyers  principally  found  their  denial  of  this  privil^e  to  the 
bishops,  is  the  case  of  Fisher,  who  was  certainly  tried  before  an 
ordinary  jury ;  nor  am  I  aware  that  any  remonstrance  was  ma^e 
by  himself,  or  complaint  by  his  friends,  upon  this  ground.  Cran- 
mer  was  treated  in  the  same  manner;  and  from  these  two, 
being  the  most  recent  precedents,  though  neither  of  them  in 
the  best  of  times,  the  great  plurality  of  law-books  have  drawn 
a  conclusion  that  bishops  are  not  entitled  to  trial  by  the  tem- 
poral peers.  Nor  can  there  be  much  doubt  that,  whenever  the 
occasion  shall  occur,  this  will  be  the  decision  of  the  House  of 
Lords. 

There  are  two  peculiarities,  as  it  may  naturally  appear,  in 
the  above-mentioned  resolution  of  the  lords  in  Stratford's  case. 
The  first  is,  that  they  claim  to  be  tried,  not  only  before  their 
peers,  but  in  Parliament.  And  in  the  case  of  the  Bishop  of  Ely 
it  is  said  to  have  been  objected  to  his  claim  of  trial  by  his  peers, 
that  Parliament  was  not  then  sitting.  (Collier,  ubi  supra.)  It  is 
most  probable,  therefore,  that  the  court  of  the  lord  high  steward, 
for  the  special  purpose  of  trying  a  peer,  was  of  more  recent  in- 
stitution— as  appears  also  from  Sir  E.  Coke's  expressions.  (4 
Inst.,  p.  58.)  The  second  circumstance  that  may  strike  a  reader 
is,  that  the  lords  assert  their  privilege  in  all  criminal  cases,  not 
distinguishing  misdemeanors  from  treasons  and  felonies.  But 
in  this  they  were  undoubtedly  warranted  by  the  clear  language 
of  Magna  Charta,  which  makes  no  distinction  of  the  kind.  The 
practice  of  trying  a  peer  for  misdemeanours  by  a  jury  of  com- 
moners, concerning  the  origin  of  which  I  can  say  nothing,  is 
one  of  those  anomalies  which  too  often  render  our  laws  capricious 
and  unreasonable  in  the  eyes  of  impartial  men. 

Since  writing  the  above  note  I  have  read  StilHngfleet's  trea- 
tise on  the  judicial  power  of  the  bishops  in  capital  cases — a  right 
which,  though  now,  I  think,  abrogated  by  non-claim  and  a  course 
oi  contrary  precedents,  he  proves  beyond  dispute  to  have  ex- 
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isted  by  the  common  law  and  constitutions  of  Clarendon,  to 
have  been  occasionally  exercised,  and  to  have  been  only  sus- 
pended by  their  voluntary  act.  In  the  course  of  this  argument 
he  treats  of  the  peerage  of  the  bishops,  and  produces  abundant 
evidence-  from  the  records  of  Parliament  that  they  were  styled 
peers,  for  which,  though  convinced  from  general  recollection, 
I  had  not  leisure  or  disposition  to  search.  But  if  any  doubt 
should  remain,  the  statute  25  Edward  III,  c.  6,  contains  a  legisla- 
tive declaration  of  the  peerage  of  bishops.  The  whole  subject  is 
discussed  with  much  perspicuity  and  force  by  Stillingfleet,  who 
seems,  however,  not  to  press  very  greatly  the  right  of  trial  by 
peers,  aware  no  doubt  of  the  weight  of  opposite  precedents. 
(Stillingfleet's  works,  vol.  iii,  p.  820.)  In  one  distinction,  that 
the  bishops  vote  in  their  judicial  functions  as  barons,  but  in 
legislation  as  magnates,  which  Warburton  has  brought  forward 
as  his  own  in  the  "  Alliance  of  Church  and  State,"  Stillingfleet 
has  perhaps  not  taken  the  strongest  ground,  nor  sufficiently 
accounted  for  their  right  of  sitting  in  judgment  on  the  impeach- 
ment of  a  commoner.  Parliamentary  impeachment,  upon  charges 
of  high  public  crimes,  seems  to  be  the  exercise  of  a  right  inher- 
ent in  the  great  council  of  the  nation,  some  traces  of  which 
appear  even  before  the  conquest  ("  Chron.  Sax.,"  pp.  164,  169), 
independent  of  and  superseding  that  of  trial  by  peers,  which,  if 
the  twenty-ninth  section  of  Magna  Charta  be  strictly  construed, 
is  only  required  upon  indictments  at  the  king's  suit.  And  this 
consideration  is  of  great  weight  in  the  question,  still  unsettled, 
whether  a  commoner  can  be  tried  by  the  lords  upon  an  impeach- 
ment for  treason. 

The  treatise  of  Stillingfleet  was  written  on  occasion  of  the 
objection  raised  by  the  commons  to  the  bishops  voting  on  the 
question  of  Lord  Danby's  pardon,  which  he  pleaded  in  bar  of 
his  impeachment.  Burnet  seems  to  suppose  that  their  right  to 
final  judgment  had  never  been  defended,  and  confounds  judg- 
ment with  sentence.  Mr.  Hargrave,  strange  to  say,  has  made 
a  much  greater  blunder,  and  imagined  that  the  question  related 
to  their  right  of  voting  on  a  bill  of  attainder,  which  no  one,  I 
believe,  ever  disputed.    ("  Notes  on  Co.  Litt.,"  134  b.) 

II,  page  576. — ^The  constitution  of  Parliament  in  this  period, 
antecedent  to  the  Great  Charter,  has  been  minutely  and  scrupu- 
lously investigated  by  the  Lords'  Committee  on  the  Dignity  of 
a  Peer  in  1819.  Two  questions  may  be  raised  as  to  the  lay  por- 
tion of  the  great  council  of  the  nation  from  the  conquest  to  the 
reign  of  John:  first.  Did  it  comprise  any  members,  whether 
from  the  counties  or  boroughs,  not  holding  themselves,  nor 
deputed  by  others  holding  in  chief  of  the  crown  by  kni^hl-%«sH\K.^ 
69 
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isting  copies  be  correct,  afford  strong  ground  for  presuming  that 
owing  suit  to  the  king's  great  court  rendered  the  tenant  one  of 
the  king's  barons  or  members  of  that  court,  though  probably 
in  general  none  attended  who  were  not  specially  summoned.  It 
has  been  already  observed  that  this  would  not  include  all  the 
king's  tenants  in  chief,  and  particularly  those  who  did  not  hold 
of  him  as  of  his  crown,  or  even  to  all  who  did  hold  of  him  as 
of  his  crown,  but  not  by  knight-service  or  grand  sergeanty, 
which  were  alone  deemed  military  and  honourable  tenures; 
though,  whether  all  who  held  of  the  king  as  of  his  crown,  by 
knight-service  or  grand  sergeanty,  did  originally  owe  suit  to  the 
king's  court,  or  whether  that  obligation  was  confined  to  persons 
holding  by  a  particular  tenure,  called  tenure  per  baroniam,  as 
has  been  asserted,  the  constitutions  of  Clarendon  do  not  assist 
to  ascertain  "  (p.  45).  But  this,  as  they  point  out,  involves  the 
question  whether  the  Curia  Regis,  mentioned  in  these  constitu- 
tions, was  not  only  a  judicial  but  a  legislative  assembly,  or  one 
competent  to  levy  a  tax  on  military  tenants,  since  by  the  terms 
of  the  charter  of  Henry  I,  confirmed  by  that  of  Henry  H,  all 
such  tenants  were  clearly  exempted  from  taxation,  except  by 
their  own  consents. 

They  touch  slightly  on  the  reign  of  Richard  I  with  the  re- 
mark that  "  the  result  of  all  which  they  have  found  with  respect 
to  the  constitution  of  the  legislative  assemblies  of  the  realm  still 
leaves  the  subject  in  great  obscurity  "  (p.  49).  But  it  is  remark- 
able that  they  have  never  alluded  to  the  presence  of  tenants  in 
chief,  knights  as  well  as  barons,  at  the  Parliament  of  Northamp- 
ton under  Henry  H.  They  come,  however,  rather  suddenly  to 
the  conclusion  that  "  the  records  of  the  reign  of  John  seem  to 
give  strong  ground  for  supposing  that  all  the  king's  tenants  in 
chief  by  military  tenure,  if  not  all  the  tenants  in  chief,*  were  at 
one  time  deemed  necessary  members  of  the  common  councils  of 
the  realm,  when  summoned  for  extraordinary  purposes,  and  espe- 
cially for  the  purpose  of  obtaining  a  grant  of  any  extraordinary 
aid  to  the  king;  and  this  opinion  accords  with  what  has  gen- 
erally been  deemed  originally  the  law  in  France,  or  other  coun- 
tries where  what  is  called  the  feudal  system  of  tenures  has  been 
established  "  (p.  54).  It  can  not  surely  admit  of  a  doubt,  and 
has  been  already  affirmed  more  than  once  by  the  committee, 
that  for  an  extraordinary  grant  of  money  the  consent  of  military 
tenants  in  chief  was  required  long  before  the  reign  of  John. 
Nor  was  that  a  reign,  till  the  enactment  of  the  Great  Charter, 

*  This  hypothetical  clause  is  somewhat  might  be  some  by  petty  sergeanty.    Yet 

remarkable.    Grand  sergeanty  is  of  course  the  committee,  as  we  have  just  seen,  ab- 

included  by  paritr  under  military  service.  solutely  exclude  these  from  any  share  in 

But  did  any  hold  of  the  king  in  socage,  the  great  councils  of  the  Conqueror  and 

except   on   his   demesne   lands?     There  his  immediate  descendants. 
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incurred  a  fine  if  he  brought  his  cause  in  the  first  instance  before 
the  king.  (Thorpe's  "  Ancient  Laws,"  p.  85 ;  and  see  "  Edinb. 
Rev.,"  XXXV,  10.)  It  hardly  appears  evident  that  these  cases,  rare 
probably  and  not  generally  interesting,  might  not  be  determined 
ostensibly,  as  they  would  on  any  hypothesis  be  in  reality,  by  the 
chancellor,  the  high  justiciar,  and  other  great  officers  of  the 
crown,  during  the  intervals  of  the  national  council;  and  this 
is  confirmed  by  the  analogy  of  the  royal  courts  in  France,  which 
were  certainly  not  constituted  on  a  very  broad  basis.  The  feudal 
court  of  a  single  barony  might  contain  all  the  vassals ;  but  the 
inconvenience  would  have  become  too  great  if  the  principle  had 
been  extended  to  all  the  tenants  in  chief  of  the  realm.  This  re- 
lates to  the  first  four  reigns,  for  which  we  are  reduced  to  these 
grounds  of  probable  and  analogical  reasoning,  since  no  proof 
of  the  distinct  existence  of  a  judicial  court  seems  to  be  producible. 

In  the  reign  of  Henry  II  a  court  of  justice  is  manifestly  dis- 
tinguishable both  from  the  select  and  from  the  greater  council. 
"  In  the  Curia  Regis  were  discussed  and  tried  all  pleas  immedi- 
ately concerning  the  king  and  the  realm ;  and  suitors  were  al- 
lowed, on  payment  of  fines,  to  remove  their  plaints  from  inferior 
jurisdictions  of  Anglo-Saxon  creation  into  this  court,  by  which 
a  variety  of  business  was  wrested  from  the  ignorance  and  par- 
tiality of  lower  tribunals,  to  be  more  confidently  submitted  to  the 
decision  of  judges  of  high  reputation.  Some  plaints  were  also 
removed  into  the  Curia  Regis  by  the  express  order  of  the  king, 
others  by  the  justices,  then  itinerant,  who  not  unfrequently  felt 
themselves  incompetent  to  decide  upon  difficult  points  of  law. 
Matters  of  a  fiscal  nature,  together  with  the  business  performed 
by  the  Chancery,  were  also  transacted  in  the  Curia  Regis.  Such 
a  quantity  of  miscellaneous  business  was  at  length  found  to  be 
so  perplexing  and  impracticable,  not  only  to  the  officers  of  the 
Curia  Regis,  but  also  to  the  suitors  themselves,  that  it  became 
absolutely  necessary  to  devise  a  remedy  for  the  increasing  evil, 
A  division  of  that  court  into  distinct  departments  was  the  con- 
sequence; and  thenceforth  pleas  touching  the  crown,  together 
with  common  pleas  of  a  civil  and  criminal  nature,  were  continued 
to  the  Curia  Regis;  plaints  of  a  fiscal  kind  were  transferred  to 
the  Exchequer ;  and  tor  the  Court  of  Chancery  were  reserved  all 
matters  unappropriated  to  the  other  courts."  (Hardy's  intro- 
duction to  "  Close  Rolls,"  p.  23.) 

Mr.  Hardy  quotes  a  passage  from  Benedict  Abbas,  a  con- 
temporary historian,  which  illustrates  very  remarkably  the  de- 
velopment of  our  judicial  polity.  Henry  II,  in  1176,  reduced 
the  justices  in  the  Curia  Regis  from  eighteen  to  five;  and  ordered 
that  they  should  hear  and  determine  all  writs  of  the  kingdom — 
not  leaving  the  king's  court,  but  remaining  there  for  that  ^ut- 
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pose ;  so  that,  if  any  question  should  arise  which  they  could  not 
settle,  it  should  be  referred  to  the  king  himself,  and  be  decided 
as  it  might  please  him  and  the  wisest  men  of  the  realm.  And 
this  reduction  of  the  justices  from  eighteen  to  five  is  said  to  have 
been  made  per  consilium  sapientium  regni  sui ;  which  may,  per- 
haps, be  understood  of  Parliament.  But  we  have  here  a  distinct 
mention  of  the  Curia  Regis,  as  a  standing  council  of  the  king, 
neither  to  be  confounded  with  the  great  council  or  Parliament, 
nor  with  the  select  body  of  judges,  which  was  now  created  as 
an  inferior,  though  most  important  tribunal.  From  this  time, 
and  probably  from  none  earlier,  we  may  date  the  commencement 
of  the  Court  of  King's  Bench,  which  very  soon  acquired,  at  first 
indifferently  with  the  council,  and  then  exclusively,  the  appella- 
tion of  Curia  Regis. 

The  rolls  of  the  Curia  Regis,  or  Court  of  King's  Bench,  begin 
in  the  sixth  year  of  Richard  I.  They  are  regularly  extant  from 
that  time ;  but  the  usage  of  preserving  a  regular  written  record 
of  judicial  proceedings  was  certainly  practised  in  England  dur- 
ing the  preceding  reign.  The  roll  of  Michaelmas  Term,  in 
9  John,  contains  a  short  transcript  of  certain  pleadings  in  7  Henry 
II,  "  proving  that  the  mode  of  enrolment  was  then  entirely  set- 
tled." (Palgrave's  introduction  to  "  Rot.  Cur.  Regis,"  p.  2.) 
This  authentic  precedent  (in  1161),  though  not  itself  extant,  must 
lead  us  to  carry  back  the  judicial  character  of  the  Curia  Regis, 
and  that  in  a  perfectly  regular  form,  at  least  to  an  early  part  of 
the  reign  of  Henry  II ;  and  this  is  more  probable  than  the  date 
conjectured  by  Allen,  the  assembly  at  Clarendon  in  1 164.**  But, 
in  fact,  the  interruption  of  the  regular  assemblies  of  the  g^eat 
council,  thrice  a  year,  which  he  admits  to  date  from  the  reign  of 
Stephen,  would  necessitate,  even  on  his  hypothesis,  the  institution 
of  a  separate  court  or  council,  lest  justice  should  be  denied  or 
delayed.  I  do  not  mean  that  in  the  seventh  year  of  Henry  II  there 
was  a  Court  of  King's  Bench,  distinct  from  the  select  council, 
which  we  have  not  any  grounds  for  affirming,  and  the  date  of 
which  I,  on  the  authority  of  Benedict  Abbas,  have  inclined  to 
place  several  years  lower,  but  that  suits  were  brought  before  the 
king's  judges  by  regular  process,  and  recorded  by  regular  en- 
rolment. 

These  rolls  of  the  Curia  Regis,  or  the  King's  Court,  held  Be- 
fore his  justices  or  justiciars,  are  the  earliest  consecutive  judicial 
records  in  existence.  The  "  Olim  Registers  "  of  the  Parliament 
of  Paris,  next  to  our  own  in  antiquity,  begin  in  1254.*^    (Pal- 

••  This  discovery  has  led  Sir  F.   Pal-  anr  written  records  in  his  time.    ("  Eng- 

Save  to  correct  his  former  opinibn,  that  lish  Commonw./'  toI.  ii.  p.  i.) 
c  rolls  of  Curia  Regis  under   Richard  "  They  are  published  in  the  "  Docn-, 

I  are  probably  the  first  that  ever  existed.  mens  Inedito,"  1839,  by  M.  Bcngnot        I 
Ulanvil  givmg  us  no  reason  to  presume  f 
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grave's  introduction,  p.  i.)  Every  reader,  he  observes,  will  be 
struck  by  the  great  quantity  of  business  transacted  before  the 
justiciars.  "  And  when  we  recollect  the  heavy  expenses  which, 
even  at  this  period,  were  attendant  upon  legal  proceedings,  and 
the  difficulties  of  communication  between  the  remote  parts  of  the 
kingdom  and  the  central  tribunal,  it  must  appear  evident  that  so 
many  cases  would  not  have  been  prosecuted  in  the  king's  court 
had  not  some  very  decided  advantage  been  derived  from  this 
source  "  (p.  6).  The  issues  of  fact,  however,  were  remitted  to  be 
tried  by  a  jury  of  the  vicinage;  so  that,  possibly,  the  expense 
might  not  be  quite  so  considerable  as  is  here  suggested.  And 
the  jurisdiction  of  the  county  and  hundred  courts  was  so  limited 
in  real  actions,  or  those  affecting  land,  by  the  assizes  of  novel 
disseizin  and  mort  d'ancestor,  that  there  was  no  alternative  but 
to  sue  before  the  courts  at  Westminster. 

It  would  be  travelling  beyond  the  limits  of  my  design  to 
dwell  longer  on  these  legal  antiquities.  The  reader  will  keep  in 
mind  the  threefold  meaning  of  Curia  Regis :  the  common  council 
of  the  realm,  already  mentioned  in  a  former  note,  and  to  be  dis- 
cussed again ;  the  select  council  for  judicial  as  well  as  adminis- 
trative purposes ;  and  the  Court  of  King's  Bench,  separated  from 
the  last  in  the  reign  of  Henry  II,  and  soon  afterward  acquiring, 
exclusively,  the  denomination  Curia  Regis. 

In  treating  the  judges  of  the  Court  of  Exchequer  as  officers 
of  the  crown,  rather  than  nobles,  I  have  followed  the  usual  opin- 
ion. But  Allen  contends  that  they  were  "  barons  selected  from 
the  common  council  of  the  realm  on  account  of  their  rank  or 
reputed  qualifications  for  the  office."  They  met  in  the  palace; 
and  their  court  was  called  Curia  Regis,  with  the  addition  ''ad 
scaccarium."  Hence  Fleta  observes  that,  after  the  Court  of  Ex- 
chequer was  filled  with  mere  lawyers,  they  were  styled  barons, 
because  formerly  real  barons  had  been  the  judges ;  **  justiciarios 
ibidem  commorantes  barones  esse  dicimus,  eo  quod  suis  locis 
barones  sedere  solebant."  ("  Edinb.  Rev.,"  xxxv,  11.)  This  is 
certainly  an  important  remark.  But  in  practice  it  is  to  be  pre- 
sumed that  the  king  selected  such  barons  (a  numerous  body,  we 
should  remember)  as  were  likely  to  look  well  after  the  rights 
of  the  crown.  The  Court  of  Exchequer  is  distinctly  traced  to  the 
reign  of  Henry  I. 

XIV,  page  566. — ^The  theory  of  succession  to  the  crown  in 
the  Norman  period  intimated  in  the  text  has  now  been  exten- 
sively received.  "  It  does  not  appear,"  says  Mr.  Hardy,  "  that 
any  of  the  early  English  monarchs  exercised  any  act  of  sovereign 
power,  or  disposed  of  public  affairs,  till  after  their  election  and 
coronation.  .  .  .  These  few  examples  appear  to  be  undeniable 
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proofs  that  the  fundamental  laws  and  institutions  of  this  king- 
dom, based  on  the  Anglo-Saxon  custom,  were  at  that  time  against 
an  hereditary  succession  unless  by  common  consent  of  the 
realm."  (Introduction  to  "  Close  Rolls,"  p.  35.)  It  will  be  seen 
that  this  abstinence  from  all  exercise  of  power  can  not  be  asserted 
without  limitation. 

The  early  kings  always  date  their  reign  from  their  corona- 
tion, and  not  from  the  decease  of  their  predecessor,  as  is  shown 
by  Sir  Harris  Nicolas  in  his  *'  Chronology  of  History  "  (p.  272). 
It  had  been  with  less  elaborate  research  pointed  out  by  Mr.  Allen 
in  his  "  Inquiry  into  the  Royal  Prerogative."  The  former  has 
even  shown  that  an  exception  which  Mr.  Allen  had  made  in 
respect  of  Richard  I,  of  whom  he  supposes  public  acts  to  exist, 
dated  in  the  first  year  of  his  reign,  but  before  his  coronation, 
ought  not  to  have  been  made ;  having  no  authority  but  a  blun- 
der made  by  the  editors  of  Rymer's  "  Fcedera "  in  antedating 
by  one  month  the  decease  of  Henry  II,  and  following  up  that 
mistake  by  the  usual  assumption  that  the  successor's  reign  com- 
menced immediately,  in  placing  some  instruments  bearing  date 
in  the  first  year  of  Richard  just  twelve  months  too  early.  This 
discovery  has  been  confirmed  by  Mr.  W.  Hardy  in  the  twenty- 
seventh  volume  of  the  "  Archseologia  "  (p.  109),  by  means  of  a 
charter  in  the  archives  of  the  duchy  of  Lancaster,  where  Richard, 
before  his  coronation,  confirms  the  right  of  Gerald  de  Camville 
and  his  wife  Nichola  to  the  inheritance  of  the  said  Nichola 
in  England  and  Normandy,  with  an  additional  grant  of  lands. 
In  this  he  only  calls  himself  "  Ricardus  Dei  gratia  dominus 
Angliae."  It  has  been  observed,  as  another  slighter  circum- 
stance, that  he  uses  the  form  ego  and  mens  instead  of  nos  and 
noster. 

Whatever,  therefore,  may  have  been  the  case  in  earlier  reigns, 
all  the  kings,  indeed,  except  Henry  II,  having  come  in  by  a 
doubtful  title,  we  perceive  that,  as  has  been  before  said  in  the 
text  on  the  authority  of  a  historian,  Richard  I  acted  in  some 
respects  as  king  before  the  title  was  constitutionally  his  by  his 
coronation.  It  is  now  known  that  John's  reign  began  with  his 
coronation,  and  that  this  is  the  date  from  which  his  charters, 
like  those  of  his  predecessors,  are  reckoned.  But  he  seems  to 
have  acted  as  king  before.  (Palgrave's  introduction  to  "  Rot. 
Cur.  Regis,"  vol.  i,  p.  91 ;  and  further  proof  is  adduced  in  the 
introduction  to  the  second  volume.)  Palgrave  thinks  the  reign 
virtually  began  with  the  proclamation  of  the  king's  peace,  which 
was  at  some  short  interval  after  the  demise  of  the  predecessor. 
He  is  positive,  indeed,  that  the  Anglo-Saxon  kings  had  no  right 
before  their  acceptance  by  the  people  at  their  coronation.  But, 
"  after  the  conquest,"  he  proceeds,  "  it  is  probable,  for  we  can 
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only  speak  doubtingly  and  hypothetically,  that  the  heir  obtained 
the  royal  authority,  at  least  for  the  purposes  of  administering 
the  law,  from  the  day  that  his  peace  was  proclaimed.  He  was 
obeyed  as  chief  magistrate  so  soon  as  he  was  admitted  to  the 
high  office  of  protector  of  the  public  tranquility.  But  he  was 
not  honoured  as  the  king  until  the  sacred  oil  had  been  poured 
upon  him,  and  the  crown  set  upon  his  head,  and  the  sceptre 
grasped  in  his  hand."  (Introduction  to  "  Rot.  Cur.  Reg.," 
p.  92.) 

This  hypothesis,  extremely  probable  in  all  cases  where  no 
opposition  was  contemplated,  is  not  entirely  that  of  Allen,  Hardy, 
and  Nicolas;  and  it  seems  to  imply  an  admitted  right,  which, 
indeed,  can  not  be  disputed  in  the  case  of  Henry  H,  who  suc- 
ceeded by  virtue  of  a  treaty  asserted  to  by  the  baronage,  nor 
is  it  likely  to  have  been  in  the  least  doubtful  when  Richard  I 
and  Henry  HI  came  to  the  throne.  It  is  important,  however, 
for  the  unlearned  reader  to  be  informed  that  he  has  been  deceived 
by  the  almanacs  and  even  the  historians,  who  lay  it  down  that 
a  king's  reign  has  always  begun  from  the  death  of  his  prede- 
cessor :  and  yet,  that,  although  he  bore  not  the  royal  name  be- 
fore his  coronation,  the  interval  of  a  vacant  throne  was  virtually 
but  of  a  few  days ;  the  successor  taking  on  himself  the  admin- 
istration without  the  royal  title,  by  causing  public  peace  to  be 
proclaimed. 

The  original  principle  of  the  necessity  of  consent  to  a  king's 
succession  was  in  some  measure  preserved,  even  at  the  death 
of  Henry  III  in  1272,  when  fifty-six  years  of  a  single  reign  might 
have  extinguished  almost  all  personal  recollections  of  precedent. 
"  On  the  day  of  the  king's  burial  the  barons  swore  fealty  to 
Edward  I,  then  absent  from  the  realm,  and  from  this  his  reign 
is  dated."  Four  days  having  elapsed  between  the  death  of  Henry 
and  the  recognition  of  Edward  as  king,  the  accession  of  the  latter 
was  dated,  not  from  his  father's  death,  but  from  his  own  recog- 
nition. Henry  died  on  the  i6th  of  November,  and  his  son  was 
not  acknowledged  king  till  the  20th.  (Allen's  "  Inquiry,"  p.  44, 
quoting  Palg^ave's  "  Parliamentary  Writs.")  Thus  this  recog- 
nition by  the  oath  of  fealty  came  in  and  was  in  the  place  of  the 
coronation,  though  with  the  important  difference  that  there  was 
no  reciprocity. 

XV.  page  568. — Mr.  Allen  has  differed  from  me  on  the  law- 
fulness of  private  war,  quoting  another  passage  from  Glanvil 
and  one  from  Bracton  ("  Edinb.  Rev.,"  xxx,  168) ;  and  I  modi- 
fied the  passage  after  the  first  edition  in  consequence  of  his 
remarks.  But  I  adhere  to  the  substance  of  what  I  have  said. 
It  appears,  indeed,  that  the  king's  peace  was  originally  a  personal 
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security,  granted  by  charter  under  his  hand  and  seal,  which  could 
not  be  violated  without  incurring  a  penalty.  Proofs  of  this  are 
found  in  "  Doomsday,"  and  it  was  a  Saxon  usage  derived  from 
the  old  Teutonic  mundeburde.  William  I,  if  we  are  to  believe 
what  is  written,  maintained  the  peace  throughout  the  realm. 
But  the  general  proclamation  of  the  king's  peace  at  his  acces- 
sion, which  became  the  regular  law,  may  have  been  introduced 
by  Henry  II.  Palg^ave,  to  whom  I  am  indebted,  states  this 
clearly  enough :  "  Peace  is  stated  in  *  Doomsday '  to  have  been 
given  by  the  king's  seal — that  is,  by  a  writ  under  seal.  This 
practice,  which  is  not  noticed  in  the  Anglo-Saxon  laws,  contin- 
ued in  the  protections  granted  at  a  much  later  period,  though 
after  the  general  law  of  the  king's  peace  was  established  such 
a  charter  had  ceased  to  afford  any  special  privilege.  All  the 
immunities  arising  from  residence  within  the  verge  or  ambit  of 
the  king's  presence — from  the  truces,  as  they  are  termed  in  the 
continental  laws,  which  recurred  at  the  stated  times  and  seasons 
— and  also  from  the  '  handselled '  protection  of  the  king,  were 
then  absorbed  in  the  general  declaration  of  the  peace  upon  the 
accession  of  the  new  monarch.  This  custom  was  probably  intro- 
duced by  Henry  II.  It  is  inconsistent  with  the  laws  of  Henry 
I ;  which,  whether  an  authorized  collection  or  not,  exhibit  the 
jurisprudence  of  that  period,  but  it  is  wholly  accordant  with  the 
subsequent  tenor  of  the  proceedings  of  the  Curia  Regis."  ("  Eng- 
lish Commonwealth,"  vol.  ii,  p.  105.) 

A  few  words  in  Glanvil  (those  in  Bracton  are  more  ambigu- 
ous), which  may  have  been  written  before  the  king's  peace  was 
become  a  matter  of  permanent  law,  or  may  rather  refer  to  Nor- 
mandy than  England,  ought  not,  in  my  opinion,  to  be  set  against 
so  clear  a  declaration.  The  right  of  private  war  in  the  time  of 
Henry  II  was  giving  way  in  France;  and  we  should  always 
remember  that  the  Anglo-Norman  government  was  one  of  high 
prerogative.  The  paucity  of  historical  evidence  or  that  for 
records  for  private  war,  as  a  usual  practice,  is  certainly  not  to 
be  overlooked. 

THE  ENGLISH   CONSTITUTION 

I,  page  573. — It  is  rather  a  curious  speculative  question,  and 
such  only,  we  may  presume,  it  will  long  continue,  whether  bish- 
ops are  entitled,  on  charges  of  treason  or  felony,  to  a  trial  by 
the  peers.  If  this  question  be  considered  either  theoretically  or 
according  to  ancient  authority,  I  think  the  afHrmative  proposi- 
tion is  beyond  dispute.  Bishops  were  at  all  times  members  of 
the  great  national  council,  and  fully  equal  to  lay  lords  in  tem- 
poral power  as  well  as  dignity.    Since  the  conquest  they  have 
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held  their  temporalities  of  the  crown  by  a  baronial  tenure,  which, 
if  there  be  any  consistency  in  law,  must  unequivocally  distinguish 
them  from  commoners — since  any  one  holding  by  barony  might 
be  challenged  on  a  jury,  as  not  being  the  peer  of  the  party  whom 
he  was  to  try.  It  is  true  that  they  take  no  share  in  the  judicial 
power  of  the  House  of  Lords  in  cases  of  treason  or  felony ;  but 
this  is  merely  in  conformity  to  those  ecclesiastical  canons 
which  prohibited  the  clergy  from  partaking  in  capital  judg- 
ment, and  they  have  always  withdrawn  from  the  House  on  such 
occasions  under  a  protestation  of  their  right  to  remain.  Had 
it  not  been  for  this  particularity,  arising  wholly  out  of  their 
own  discipline,  the  question  of  their  peerage  could  never  have 
come  into  dispute.  As  for  the  common  argument  that  they 
are  not  tried  as  peers  because  they  have  no  inheritable  nobil- 
ity, I  consider  it  as  very  frivolous,  since  it  takes  for  granted 
the  precise  matter  in  controversy,  that  an  inheritable  nobility 
is  necessary  to  the  definition  of  peerage  or  to  its  incidentd 
privileges. 

If  we  come  to  constitutional  precedents,  by  which,  when  suf- 
ficiently numerous  and  unexceptionable,  all  questions  of  this  kind 
are  ultimately  to  be  determined,  the  weight  of  ancient  authority 
seems  to  be  in  favour  of  the  prelates.  In  the  fifteenth  year  of 
Edward  III  (1340),  the  king  brought  several  charges  against 
Archbishop  Stratford.  He  came  to  Parliament  with  a  declared 
intention  of  defending  himself  before  his  peers.  The  king  in- 
sisted upon  his  answering  in  the  Court  of  Exchequer.  Strat- 
ford, however,  persevered,  and  the  House  of  Lords,  by  the  king's 
consent,  appointed  twelve  of  their  number — bishops,  earls,  and 
barons — to  report  whether  peers  ought  to  answer  criminal 
charges  in  Parliament,  and  not  elsewhere.  This  committee  re- 
ported to  the  king  in  full  Parliament  that  the  peers  of  the  land 
ought  not  to  be  arraigned,  nor  put  on  trial,  except  in  Parlia- 
ment and  by  their  peers.  The  archbishop  upon  this  prayed  the 
king  that,  inasmuch  as  he  had  been  notoriously  defamed,  he 
might  be  arraigned  in  full  Parliament  before  the  peers,  and  there 
make  answer;  which  request  the  king  granted.  ("Rot.  Pari.," 
vol.  ii,  p.  127;  Collier's  "  Eccles.  Hist.,"  vol.  i,  p.  543.)  The 
proceedings  against  Stratford  went  no  further;  but  I  think  it 
impossible  not  to  admit  that  his  right  to  trial  as  a  peer  was  fully 
recognised  both  by  the  king  and  lords. 

This  is,  however,  the  latest,  and  perhaps  the  only  instance 
of  a  prelate's  obtaining  so  high  a  privilege.  In  the  preceding 
reign  of  Edward  II,  if  we  can  rely  on  the  account  of  Walsing- 
ham  (p.  119),  Adam  Orleton,  the  factious  Bishop  of  Hereford, 
had  first  been  arraigned  before  the  House  of  Lords,  and  subse- 
quently convicted  by  a  common  jury;  but  the  transaction  was 
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of  a  singular  nature,  and  the  king  might  probably  be  influenced 
by  the  difficulty  of  obtaining  a  conviction  from  the  temporal 
peers,  of  whom  many  were  disaffected  to  him,  in  a  case  where 
privilege  of  clergy  was  vehemently  claimed.  But  about  1357 
a  Bishop  of  Ely,  being  accused  of  harbouring  one  guilty  of 
murder,  though  he  demanded  a  trial  by  the  peers,  was  compelled 
to  abide  the  verdict  of  a  jury.  (Collier,  p.  557.)  In  the  thirty- 
first  of  Edward  III  (1358)  the  Abbot  of  Missenden  was  hanged 
for  coining.  (2  Inst.,  p.  635.)  The  abbot  of  this  monastery 
appears  from  Dugdale  to  have  been  summoned  by  writ  in  the 
forty-ninth  of  Henry  III.  If  he  actually  held  by  barony,  I  do 
not  perceive  any  strong  distinction  between  his  case  and  that  of 
a  bishop.  The  leading  precedent,  however,  and  that  upon  which 
lawyers  principally  found  their  denial  of  this  privilege  to  the 
bishops,  is  the  case  of  Fisher,  who  was  certainly  tried  before  an 
ordinary  jury ;  nor  am  I  aware  that  any  remonstrance  was  ma{[e 
by  himself,  or  complaint  by  his  friends,  upon  this  ground.  Cran- 
mer  was  treated  in  the  same  manner;  and  from  these  two, 
being  the  most  recent  precedents,  though  neither  of  them  in 
the  best  of  times,  the  great  plurality  of  law-books  have  drawn 
a  conclusion  that  bishops  are  not  entitled  to  trial  by  the  tem- 
poral peers.  Nor  can  there  be  much  doubt  that,  whenever  the 
occasion  shall  occur,  this  will  be  the  decision  of  the  House  of 
Lords. 

There  are  two  peculiarities,  as  it  may  naturally  appear,  in 
the  above-mentioned  resolution  of  the  lords  in  Stratford's  case. 
The  first  is,  that  they  claim  to  be  tried,  not  only  before  their 
peers,  but  in  Parliament.  And  in  the  case  of  the  Bishop  of  Ely 
it  is  said  to  have  been  objected  to  his  claim  of  trial  by  his  peers, 
that  Parliament  was  not  then  sitting.  (Collier,  ubi  supra.)  It  is 
most  probable,  therefore,  that  the  court  of  the  lord  high  steward, 
for  the  special  purpose  of  trying  a  peer,  was  of  more  recent  in- 
stitution— as  appears  also  from  Sir  E.  Coke's  expressions.  (4 
Inst.,  p.  58.)  The  second  circumstance  that  may  strike  a  reader 
is,  that  the  lords  assert  their  privilege  in  all  criminal  cases,  not 
distinguishing  misdemeanors  from  treasons  and  felonies.  But 
in  this  they  were  undoubtedly  warranted  by  the  clear  language 
of  Magna  Charta,  which  makes  no  distinction  of  the  kind.  The 
practice  of  trying  a  peer  for  misdemeanours  by  a  jury  of  com- 
moners, concerning  the  origin  of  which  I  can  say  nothing,  is 
one  of  those  anomalies  which  too  often  render  our  laws  capricious 
and  unreasonable  in  the  eyes  of  impartial  men. 

Since  writing  the  above  note  I  have  read  Stillingfleet's  trea- 
tise on  the  judicial  power  of  the  bishops  in  capital  cases — a  right 
which,  though  now.  I  think,  abrogated  by  non-claim  and  a  course 
of  contrary  precedents,  he  proves  beyond  dispute  to  have  ex- 
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isted  by  the  common  law  and  constitutions  of  Clarendon,  to 
have  been  occasionally  exercised,  and  to  have  been  only  sus- 
pended by  their  voluntary  act.  In  the  course  of  this  argument 
he  treats  of  the  peerage  of  the  bishops,  and  produces  abundant 
evidence-  from  the  records  of  Parliament  that  they  were  styled 
peers,  for  which,  though  convinced  from  general  recollection, 
I  had  not  leisure  or  disposition  to  search.  But  if  any  doubt 
should  remain,  the  statute  25  Edward  III,  c.  6,  contains  a  legisla- 
tive declaration  of  the  peerage  of  bishops.  The  whole  subject  is 
discussed  with  much  perspicuity  and  force  by  Stillingfleet,  who 
seems,  however,  not  to  press  very  greatly  the  right  of  trial  by 
peers,  aware  no  doubt  of  the  weight  of  opposite  precedents. 
(Stillingfleet's  works,  vol.  iii,  p.  820.)  In  one  distinction,  that 
the  bishops  vote  in  their  judicial  functions  as  barons,  but  in 
legislation  as  magnates,  which  Warburton  has  brought  forward 
as  his  own  in  the  '*  Alliance  of  Church  and  State,"  Stillingfleet 
has  perhaps  not  taken  the  strongest  ground,  nor  sufficiently 
accotmted  for  their  right  of  sitting  in  judgment  on  the  impeach- 
ment of  a  commoner.  Parliamentary  impeachment,  upon  charges 
of  high  public  crimes,  seems  to  be  the  exercise  of  a  right  inher«- 
ent  in  the  great  council  of  the  nation,  some  traces  of  which 
appear  even  before  the  conquest  ("  Chron.  Sax.,"  pp.  164,  169), 
independent  of  and  superseding  that  of  trial  by  peers,  which,  if 
the  twenty-ninth  section  of  Magna  Charta  be  strictly  construed, 
is  only  required  upon  indictments  at  the  king's  suit.  And  this 
consideration  is  of  gjeat  weight  in  the  question,  still  unsettled, 
whether  a  commoner  can  be  tried  by  the  lords  upon  an  impeach- 
ment for  treason. 

The  treatise  of  Stillingfleet  was  written  on  occasion  of  the 
objection  raised  by  the  commons  to  the  bishops  voting  on  the 
question  of  Lord  Danby's  pardon,  which  he  pleaded  in  bar  of 
his  impeachment.  Burnet  seems  to  suppose  that  their  right  to 
final  judgment  had  never  been  defended,  and  confounds  judg- 
ment with  sentence.  Mr.  Hargrave,  strange  to  say,  has  made 
a  much  greater  blunder,  and  imagined  that  the  question  related 
to  their  right  of  voting  on  a  bill  of  attainder,  which  no  one,  I 
believe,  ever  disputed.    ("  Notes  on  Co.  Litt,"  134  b.) 

II,  page  576. — ^The  constitution  of  Parliament  in  this  period, 
antecedent  to  the  Great  Charter,  has  been  minutely  and  scrupu- 
lously investigated  by  the  Lords'  Committee  on  the  Digfnity  of 
a  Peer  in  181 9.  Two  questions  may  be  raised  as  to  the  lay  por- 
tion of  the  gjeat  council  of  the  nation  from  the  conquest  to  the 
reign  of  John:  first.  Did  it  comprise  any  members,  whether 
from  the  counties  or  boroughs,  not  holding  themselves,  nor 
deputed  by  others  holding  in  chief  of  the  crown  by  knight-service 
69 
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or  grand  sergeanty?  secondly,  Were  all  such  tenants  in  capite 
personally,  or  in  contemplation  of  law,  assisting,  by  advice  and 
suffrage,  in  councils  held  for  the  purpose  of  laying  on  burdens, 
or  for  permanent  and  important  legislation? 

The  former  of  these  questions  they  readily  determine.  The 
committee  have  discovered  no  proof,  nor  any  likelihood  from 
analogy,  that  the  great  council,  in  these  Norman  reigns,  was 
composed  of  any  who  did  not  hold  in  chief  of  the  crown  by  a 
military  tenure,  or  one  in  grand  sergeanty;  and  they  exclude, 
not  only  tenants  in  petty  sergeanty  and  socage,  but  such  as  held 
of  an  escheated  barony,  or,  as  it  was  called,  de  honore. 

They  found  more  difficulty  in  the  second  question.  It  has 
generally  been  concluded,  and  I  may  have  taken  it  for  granted 
in  my  text,  that  all  military  tenants  in  capite  were  summoned, 
or  ought  to  have  been  summoned,  to  any  great  council  of  the 
realm,  whether  for  the  purpose  of  levying  a  new  tax  or  any  other 
affecting  the  public  weal.  The  committee,  however,  laudably 
cautious  in  drawing  any  positive  inference,  have  moved  step 
by  step  through  this  obscure  path  with  a  circumspection  as 
honourable  to  themselves  as  it  renders  their  ultimate  judgment 
worthy  of  respect. 

"  The  council  of  the  kingdom,  however  composed  (they  are 
adverting  to  the  reign  of  Henry  I),  must  have  been  assembled 
by  the  king's  command;  and  the  king,  therefore,  may  have 
assumed  the  power  of  selecting  the  persons  to  whom  he  ad- 
dressed the  command,  especially  if  the  object  of  assembling  such 
a  council  was  not  to  impose  any  burden  on  any  of  the  subjects 
of  the  realm  exempted  from  such  burdens  except  by  their  own 
free  grants.  Whether  the  king  was  at  this  time  considered  as 
bound  by  any  constitutional  law  to  address  such  command  to 
any  particular  persons,  designated  by  law  as  essential  parts  of 
such  an  assembly  for  all  purposes,  the  committee  have  been  un- 
able to  ascertain.  It  has  generally  been  considered  as  the  law 
of  the  land  that  the  king  had  a  right  to  require  the  advice  of 
any  of  his  subjects,  and  their  personal  services,  for  the  general 
benefit  of  the  kingdom ;  but  as,  by  the  terms  of  the  charters  of 
Henry  and  of  his  father,  no  aid  could  be  required  of  the  immedi- 
ate tenants  of  the  crown  by  military  service,  beyond  the  obliga- 
tion of  their  respective  tenures,  if  the  crown  had  occasion  for 
any  extraordinary  aid  from  those  tenants,  it  must  have  been 
necessary,  according  to  law,  to  assemble  all  persons  so  holding, 
to  give  their  consent  to  the  imposition.  Though  the  numbers 
of  such  tenants  of  the  crown  were  not  originally  very  great,  as 
far  as  appears  from  *  Doomsday,'  yet,  if  it  was  necessary  to  con- 
vene all  to  form  a  constitutional  legislative  assembly,  the  dis- 
tances of  their  respective  residences,  and  the  inconvenience  of 
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assembling  at  one  time,  in  one  spot,  all  those  who  thus  held 
of  the  crown,  and  upon  whom  the  maintenance  of  the  conquest 
itself  must  for  a  considerable  time  have  importantly  depended, 
must  have  produced  difHculties,  even  in  the  reign  of  the  Con- 
queror; and  the  increase  of  their  numbers  by  subdivision  of 
tenures  must  have  greatly  increased  the  difficulty  in  the  reign 
of  his  son  Henry :  and  at  length,  in  the  reigfns  of  his  successors, 
it  must  have  been  almost  impossible  to  have  convened  such  an 
assembly,  except  by  general  summons  of  the  greater  part  of  the 
persons  who  were  to  form  it ;  and  unless  those  who  obeyed  the 
summons  could  bind  those  who  did  not,  the  powers  of  the  assem- 
bly when  convened  must  have  been  very  defective  "  (p.  40). 

Though  I  do  not  perceive  why  we  should  assume  any  grest 
subdivision  of  tenures  before  the  statute  of  Quia  Emptores,  in 
18  Edward  I,  which  prohibited  subinfeudation,  it  is  obvious  that 
the  committee  have  pointed  out  the  inconvenience  of  a  scheme 
which  gave  all  tenants  in  capite  (more  numerous  in  "  Doomsday  " 
than  they  perhaps  were  aware)  a  right  to  assist  at  great  coun- 
cils. Still,  as  it  is  manifest  from  the  early  charters,  and  explicitly 
admitted  by  the  committee,  that  the  king  could  raise  no  extraor- 
dinary contribution  from  his  immediate  vassals  by  his  own 
authority,  and  as  there  was  no  feudal  subordination  between  one 
of  these  and  another,  however  differing  in  wealth,  it  is  clear  that 
they  were  legally  entitled  to  a  voice,  be  it  through  general  or 
special  summons,  in  the  imposition  of  taxes  which  they  were  to 
pay.  It  will  not  follow  that  they  were  summoned,  or  had  an 
acknowledged  right  to  be  summoned,  on  the  few  other  occa- 
sions when  legislative  measures  were  in  contemplation,  or  in 
the  determinations  taken  by  the  king's  great  council.  This  can 
only  be  inferred  by  presumptive  proof  or  constitutional  analogy. 

The  eleventh  article  of  the  constitutions  of  Qarendon  in  11 64 
declares  that  archbishops,  bishops,  and  all  persons  of  the  realm 
who  hold  of  the  king  in  capite,  possess  their  lands  as  a  barony, 
and  are  bound  to  attend  in  the  judgments  of  the  king's  court 
like  other  barons.  It  is  plain,  from  the  general  tenor  of  these 
constitutions,  that  "  universae  persons  regni "  must  be  restrained 
to  ecclesiastics;  and  the  only  words  which  can  be  important 
in  the  present  discussion  are  "  sicut  barones  caeteri."  "  It  seems," 
says  the  committee,  "  to  follow  that  all  those  termed  the  king's 
barons  were  tenants  in  chief  of  the  king ;  but  it  does  not  follow 
that  all  tenants  in  chief  of  the  king  were  the  king's  barons,  and 
as  such  bound  to  attend  his  court.  They  might  not  be  bound 
to  attend  unless  they  held  their  lands  of  the  king  in  chief  '  sicut 
baroniam,'  as  expressed  in  this  article  with  respect  to  the  arch- 
bishops and  other  clergy "  (p.  44).  They  conclude,  however, 
that  ''  upon  the  whole  the  constitutions  of  Qarendon,  if  the  ex- 
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isting  copies  be  correct,  afford  strong  ground  for  presuming  that 
owing  suit  to  the  king's  great  court  rendered  the  tenant  one  of 
the  king's  barons  or  members  of  that  court,  though  probably 
in  general  none  attended  who  were  not  specially  summoned.  It 
has  been  already  observed  that  this  would  not  include  all  the 
king's  tenants  in  chief,  and  particularly  those  who  did  not  hold 
of  him  as  of  his  crown,  or  even  to  all  who  did  hold  of  him  as 
of  his  crown,  but  not  by  knight-service  or  grand  sergeanty, 
which  were  alone  deemed  military  and  honourable  tenures; 
though,  whether  all  who  held  of  the  king  as  of  his  crown,  by 
knight-service  or  gjand  sergeanty,  did  originally  owe  suit  to  the 
king's  court,  or  whether  that  obligation  was  confined  to  persons 
holding  by  a  particular  tenure,  called  tenure  per  baroniam,  as 
has  been  asserted,  the  constitutions  of  Clarendon  do  not  assist 
to  ascertain  "  (p.  45).  But  this,  as  they  point  out,  involves  the 
question  whether  the  Curia  Regis,  mentioned  in  these  constitu- 
tions, was  not  only  a  judicial  but  a  legislative  assembly,  or  one 
competent  to  levy  a  tax  on  military  tenants,  since  by  the  terms 
of  the  charter  of  Henry  I,  confirmed  by  that  of  Henry  II,  all 
such  tenants  were  clearly  exempted  from  taxation,  except  by 
their  own  consents. 

They  touch  slightly  on  the  reign  of  Richard  I  with  the  re- 
mark that  "  the  result  of  all  which  they  have  found  with  respect 
to  the  constitution  of  the  legislative  assemblies  of  the  realm  still 
leaves  the  subject  in  great  obscurity  "  (p.  49).  But  it  is  remark- 
able that  they  have  never  alluded  to  the  presence  of  tenants  in 
chief,  knights  as  well  as  barons,  at  the  Parliament  of  Northamp- 
ton under  Henry  II.  They  come,  however,  rather  suddenly  to 
the  conclusion  that  "  the  records  of  the  reign  of  John  seem  to 
give  strong  ground  for  supposing  that  all  the  king's  tenants  in 
chief  by  military  tenure,  if  not  all  the  tenants  in  chief,^  were  at 
one  time  deemed  necessary  members  of  the  common  councils  of 
the  realm,  when  summoned  for  extraordinary  purposes,  and  espe- 
cially for  the  purpose  of  obtaining  a  grant  of  any  extraordinary 
aid  to  the  king;  and  this  opinion  accords  with  what  has  gen- 
erally been  deemed  originally  the  law  in  France,  or  other  coun- 
tries where  what  is  called  the  feudal  system  of  tenures  has  been 
established  "  (p.  54).  It  can  not  surely  admit  of  a  doubt,  and 
has  been  already  affirmed  more  than  once  by  the  committee, 
that  for  an  extraordinary  grant  of  money  the  consent  of  military 
tenants  in  chief  was  required  long  before  the  reign  of  John. 
Nor  was  that  a  reign,  till  the  enactment  of  the  Great  Charter, 

>  This  hypothetical  clause  is  somewhat  might  be  some  by  petty  sergeanty.    Yet 

remarkable.    Grand  sergeanty  is  of  course  the  committee,  as  we  haye  just  seen,  ab- 

included  by  parity  under  military  service.  solutely  exclude  these  from  any  ^lare  in 

But  did  any  hold  of  the  king  in  socage,  the  great  councils  of  the  Conqueror  and 

except   on    his   demesne    lands?     There  his  immediate  descendants. 
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when  any  fresh  extension  of  political  liberty  was  likely  to  have 
become  established.  But  the  difficulty  may  still  remain  with 
respect  to  "  extraordinary  purposes  "  of  another  description. 

They  observe  afterward  that  "  they  have  found  no  document 
before  the  Great  Charter  of  John  in  which  the  term  *  majores 
barones '  has  been  used,  though  in  some  subsequent  documents 
words  of  apparently  similar  import  have  been  used.  From  the 
instrument  itself  it  might  be  presumed  that  the  term  *  majores 
barones '  was  then  a  term  in  some  degree  understood ;  and  that 
the  distinction  had,  therefore,  an  earlier  origin,  though  the  com- 
mittee have  not  found  the  term  in  any  earlier  instrument "  (p.  67). 
But  though  the  "  Dialogue  on  the  Exchequer,"  generally  re- 
ferred to  the  reign  of  Henry  II,  is  not  an  instrument,  it  is  a  law- 
book of  sufficient  reputation,  and  in  this  we  read :  "  Quidam  de 
rege  tenent  in  capite  quae  ad  coronam  pertinent ;  baronias  scilicet 
majores  seu  minores.''  (Lib.  ii,  cap.  10.)  It  would  be  trifling 
to  dispute  that  the  tenant  of  a  baronia  major  might 'be  called 
a  baro  major.  And  what  could  the  sectmdae  dignitatis  ba- 
rones at  Northampton  have  been  but  tenants  in  capite  hold- 
ing fiefs  by  some  line  or  other  distinguishable  from  a  superior 
class  ?  • 

It  appears,  therefore,  on  the  whole,  that  in  the  judgment 
of  the  committee,  by  no  means  indulgent  in  their  requisition  of 
evidence,  or  disposed  to  take  the  more  popular  side,  all  the  mili- 
tary tenants  in  capite  were  constitutionally  members  of  the  com- 
mune concilium  of  the  realm  during  the  Norman  constitution. 
This  commune  concilium  the  committee  distinguish  from  a  mag- 
num concilium,  though  it  seems  doubtful  whether  there  were 
any  very  definite  line  between  the  two.  But  that  the  consent  of 
these  tenants  was  required  for  taxation  they  repeatedly  acknowl- 
edge. And  there  appears  sufficient  evidence  that  they  were  oc- 
casionally present  for  other  important  purposes.  It  is,  however, 
very  probable  that  writs  of  summons  were  actually  addressed 
only  to  those  of  distinguished  name,  to  those  resident  near  the 
place  of  meeting,  or  to  the  servants  and  favourites  of  the  crown. 
This  seems  to  be  deducible  from  the  words  in  the  Great  Charter, 
which  limit  the  king's  engagement  to  summon  all  tenants  in 
chief,  through  the  sheriff,  to  the  case  of  his  requiring  an  aid  or 
scutage,  and  still  more  from  the  withdrawing  of  this  promise  in 
the  first  year  of  Henry  III.    The  privilege  of  attending  on  such 

*  Mr.  Spence  has  ingeniously  conjec- 
tured, observing  that  in  some  passases  of 
'*  Doomsdav  "  (he  quotes  two.  but  I  only 
find  one)  tne  barons  who  held  more  than 
six  manors  paid  their  relief  directly  to  the 
kin^,  while  those  who  had  six  or  less  paid 
theirs  to  the  sheriff  (Yorkshire,  J98,  b). 
that  "  this  may  terd  to  solve  the  disputed 
question   as  to   what  constituted  one  of 


the  oreater  barons  mentioned  in  the  Mag- 
na Charta  of  John  and  other  early  Nor^ 
man  documents;  for,  by  analogy  to  the 
mode  in  which  the  rehef  was  paid,  the 

greater  barons  were  summoned  by  par- 
cular  writs,  the  rest  by  one  general 
summons  through  the  sheriff/*  (**  His- 
tory of  Equitable  Jurisdiction,"  9.  4p.\ 
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occasions,  though  legally  general,  may  never  have  been  gen- 
erally exercised. 

The  committee  seem  to  have  been  perplexed  about  the  word 
magnates  employed  in  several  records  to  express  part  of  those 
present  in  great  councils.  In  general  they  interpret  it,  as  well 
as  the  word  proceres,  to  include  persons  not  distinguished  by 
the  name  "  barones  " ;  a  word  which  in  the  reign  of  Henry  III 
seems  to  have  been  chiefly  used  in  the  restricted  sense  it  has 
latterly  acquired.  Yet  in  one  instance,  a  letter  addressed  to  the 
justiciar  of  Ireland,  i  Henry  III,  they  suppose  the  word  mag- 
nates to  "  exclude  those  termed  therein  '  alii  quamplurimi ' ;  and 
consequently  to  be  confined  to  prelates,  earls,  and  barons.  This 
may  be  deemed  important  in  the  consideration  of  many  other 
instruments  in  which  the  word  magnates  has  been  used  to  ex- 
press persons  constituting  the  *  commune  concilium  regni.' " 
But  this  strikes  me  as  an  erroneous  construction  of  the  letter. 
The  words  are  as  follows :  "  Convenerunt  apud  Glocestriam 
plures  regni  nostri  magnates,  episcopi,  abbates,  comites,  et 
barones,  qui  patri  nostro  viventi  semper  astiterunt  fideliter  et 
devote,  et  alii  quamplurimi ;  applaudentibus  clero  et  populo,  etc., 
publice  fuimus  in  regem  Angliae  inuncti  et  coronati "  (p.  77). 
I  think  that  magnates  is  a  collective  word,  including  the  "alii 
quamplurimi."  It  appears  to  me  that  magnates,  and  perhaps 
some  other  Latin  words,  correspond  to  the  witan  of  the  Anglo- 
Saxons,  expressing  the  legislature  in  general,  under  which  were 
comprised  those  who  held  peculiar  dignities,  whether  lay  or  spir- 
itual. And  upon  the  whole  we  may  be  led  to  believe  that  the 
Norman  great  council  was  essentially  of  the  same  composition 
as  the  witenagemot  which  had  preceded  it;  the  king^s  thanes 
being  replaced  by  the  barons  of  the  first  or  second  degree,  who, 
whatever  may  have  been  the  distinction  between  them,  shared 
one  common  character,  one  source  of  their  legislative  rights— 
the  derivation  of  their  lands  as  immediate  fiefs  from  the  crown. 

The  result  of  the  whole  inquiry  into  the  constitution  of  Par- 
liament down  to  the  reign  of  John  seems  to  be:  i.  That  the 
Norman  kings  explicitly  renounced  all  prerogative  of  levying 
money  on  the  immediate  military  tenants  of  the  crown,  without 
their  consent  given  in  a  grest  council  of  the  realm;  this  im- 
munity extending  also  to  their  sub-tenants  and  dependants.  2. 
That  all  these  tenants  in  chief  had  a  constitutional  right  to  at- 
tend, and  ought  to  be  summoned ;  but  whether  they  could  attend 
without  a  summons  is  not  manifest.  3.  That  the  summons  was 
usually  directed  to  the  higher  barons,  and  to  such  of  a  second 
class  as  the  king  pleased,  many  being  omitted  for  different  rea- 
sons, though  all  had  a  right  to  it.  4.  That  on  occasions  when 
money  was  not  to  be  demanded,  but  alterations  made  in  the  law, 
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some  of  these  second  barons,  or  tenants  in  chief,  were  at  least 
occasionally  summoned,  but  whether  by  strict  right  or  usage 
does  not  fully  appear.  5.  That  the  irregularity  of  passing  many 
of  them  over  when  councils  were  held  for  the  purpose  of  levying 
money,  led  to  the  provision  in  the  Great  Charter  of  John  by 
which  the  king  promises  that  they  shall  all  be  summoned  through 
the  sheriff  on  such  occasions;. but  the  promise  does  not  extend 
to  any  other  subject  of  parliamentary  deliberation.  6.  That 
even  this  concession,  though  but  the  recognition  of  a  known 
right,  appeared  so  dangerous  to  some  in  the  government  that  it 
was  withdrawn  in  the  first  charter  of  Henry  III. 

The  charter  of  John,  as  has  just  been  observed,  while  it  re- 
moves all  doubt,  if  any  could  have  been  entertained,  as  to  the 
right  of  every  military  tenant  in  capite  to  be  summoned  through 
the  sheriff,  when  an  aid  or  scutage  was  to  be  demanded,  will 
not  of  itself  establish  their  right  of  attending  Parliament  on  other 
occasions.  We  can  not  absolutely  assume  any  to  have  been,  in 
a  general  sense,  members  of  the  legislature  except  the  prelates 
and  the  majores  barones.  But  who  were  these,  and  how  dis- 
tinguished? For  distinguished  they  must  now  have  become, 
and  that  by  no  new  provision,  since  none  is  made.  The  right 
of  personal  summons  did  not  constitute  them,  for  it  is  on  majores 
barones,  as  already  a  determinate  rank,  that  the  right  is  con- 
ferred. The  extent  of  property  afforded  no  definite  criterion; 
at  least  some  baronies,  which  appear  to  have  been  of  the  first 
class,  comprehended  very  few  knights'  fees;  yet  it  seems  prob- 
able that  this  was  the  original  ground  of  distinction.' 

The  charter,  as  renewed  in  the  first  year  of  Henry  HI,  does 
not  only  omit  the  clause  prohibiting  the  imposition  of  aids  and 
scutages  without  consent,  and  providing  for  the  summons  of  all 
tenants  in  capite  before  either  could  be  levied,  but  gives  the 
following  reason  for  suspending  this  and  other  articles  of  Kin^ 
John's  charter :  "  Quia  vero  quaedam  capitula  in  priori  carta 
continebantur,  quae  gravia  et  dubitabilia  videbantur,  sicut  de 
scutagiis  et  auxUiis  assidendis  .  .  .  placuit  supra-dictis  pradatis 
et  magnatibus  ea  esse  in  respectu,  quousque  plenius  consilium 
habuerimus,  et  tunc  faciemus  plurissime,  tam  de  his  quam  de 
aliis  quae  occurrerint  emendanda,  quae  ad  communem  omnium 
utilitatem  pertinuerint,  et  pacem  et  statum  nostrum  et  regni 
nostri."  This  charter  was  made  but  twenty-four  days  after  3ie 
death  of  John ;  and  we  may  agjee  with  the  committee  (p.  77)  in 
thinking  it  extraordinary  that  these  deviations  from  the  charter 
of  Runnymede,  in  such  important  particulars,  have  been  so  little 

*  See       quotation       from       Spence's  of  five  knights,  which  wis  afterward  re- 

"  EquiUble  Jurisdiction,"  a  little  above.  duced   to    three.     Nicolas's    **  Report   of 

The  barony  of  Berkeley  was  granted  in  Claim   to   Barony  of   L'Isle/'  Appendix. 

I  Richard  1,  to  be  holden  by  the  service  p.  318.) 
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noticed.  It  is  worthy  of  consideration  in  what  respects  the  pro- 
visions respecting  the  levying  of  money  could  have  appeared 
grave  and  doubtful.  We  can  not  believe  that  the  Earl  of  Pem- 
broke, and  the  other  barons  who  were  with  the  young  king, 
himself  a  child  of  nine  years  old  and  incapable  of  taking  a  part, 
meant  to  abandon  the  constitutional  privilege  of  not  being  taxed 
in  aids  without  their  consent.  But  this  they  might  deem  suffi- 
ciently provided  for  by  the  charters  of  former  kings  and  by  gen- 
eral usage.  It  is  not,  however,  impossible  that  the  government 
demurred  to  the  prohibition  of  levying  scutage,  which  stood  on 
a  different  footing  from  extraordinary  aids ;  for  scutage  appears 
to  have  been  formerly  taken  without  consent  of  the  tenants ;  and 
in  the  second  charter  of  Henry  III  there  is  a  clause  that  it  should 
be  taken  as  it  had  been  in  the  time  of  Henry  II.  This  was  a  cer- 
tain payment  for  every  knight's  fee ;  but  if  the  original  provision 
of  the  Runnymede  charter  had  been  maintained,  none  could  have 
been  levied  without  consent  of  Parliament. 

It  seems  also  highly  probable  that,  before  the  principle  of 
representation  had  been  established,  the  greater  barons  looked 
with  jealousy  on  the  equality  of  suffrage  claimed  by  the  inferior 
tenants  in  capite.  That  these  were  constitutionally  members  of 
the  great  council,  at  least  in  respect  of  taxation,  has  been  suf- 
ficiently shown;  but  they  had  hitherto  come  in  small  numbers, 
likely  to  act  always  in  subordination  to  the  more  potent  aris- 
tocracy. It  became  another  question  whether  they  should  all  be 
summoned,  in  their  own  counties,  by  a  writ  selecting  no  one 
through  favour,  and  in  its  terms  compelling  all  to  obey.  And 
this  question  was  less  for  the  crown,  which  might  possibly  find 
its  advantage  in  the  disunion  of  its  tenants,  than  for  the  barons 
themselves.  They  would  naturally  be  jealous  of  a  second  order, 
whom  in  their  haughtiness  they  held  much  beneath  them,  yet 
by  whom  they  might  be  outnumbered  in  those  councils  where 
they  had  bearded  the  king.  No  effectual  or  permanent  compro- 
mise could  be  made  but  by  representation,  and  the  hour  for 
representation  was  not  come. 

Ill,  page  585. — The  Lords'  Committee,  though  not  very  con- 
fidently, take  the  view  of  Brady  and  Blackstone,  confining  the 
electors  of  knights  to  tenants  in  capite.  They  admit  that  "  the 
subsequent  usage,  and  the  subsequent  statutes  founded  on  that 
usage,  afford  ground  for  supposing  that  in  the  forty-ninth  of 
Henry  III  and  in  the  reign  of  Edward  I  the  knights  of  the  shires 
returned  to  Parliament  were  elected  at  the  county  courts  and 
by  the  suitors  of  those  courts.  If  the  knights  of  the  shires  were 
so  elected  in  the  reigns  of  Henry  III  and  Edward  I,  it  seems 
important  to  discover,  if  possible,  who  were  the  suitors  of  the 
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county  courts  in  these  reigns  "  (p.  149).  The  subject,  they  are 
compelled  to  confess,  after  a  discussion  of  some  length,  remains 
involved  in  great  obscurity,  which  their  industry  has  been  un- 
able to  disperse.  They  had,  however,  in  an  eariier  part  of  their 
report  (p.  30),  thought  it  highly  probable  that  the  knights  of 
the  shires  in  the  reign  of  Edward  III  represented  a  description 
of  persons  who  might  in  the  reign  of  the  Conqueror  have  been 
termed  barons.  And  the  general  spirit  of  their  subsequent  in- 
vestigation seems  to  favour  this  result,  though  they  finally  some- 
what recede  from  it,  and  admit  at  least  that,  before  the  close  of 
Edward  IIFs  reign,  the  elective  franchise  extended  to  freeholders. 
The  question,  as  the  committee  have  stated  it,  will  turn  on 
the  character  of  those  who  were  suitors  to  the  county  court. 
And,  if  this  may  be  granted,  I  must  own  that  to  my  apprehen- 
sion there  is  no  room  for  the  hypothesis  that  the  county  court 
was  differently  constituted  in  the  reign  of  Edward  I  or  of  Edward 
III  from  what  it  was  very  lately,  and  what  it  was  long  before 
those  princes  sat  on  the  throne.  In  the  Anglo-Saxon  period 
we  find  this  court  composed  of  thanes,  but  not  exclusively  of 
royal  thanes,  who  were  comparatively  few.  In  the  laws  of  Henry 
I  we  still  find  sufficient  evidence  that  the  suitors  of  the  court 
were  all  who  held  freehold  lands,  terrarum  domini;  or,  even  if 
we  please  to  limit  this  to  lords  of  manors,  which  is  not  at  all 
probable,  still  without  distinction  of  a  mesne  or  immediate 
tenure.  Vavassors — ^that  is,  mesne  tenants — are  particularly 
mentioned  in  one  enumeration  of  barons  attending  the  court. 
In  some  counties  a  limitation  to  tenants  in  capite  would  have 
left  this  important  tribunal  very  deficient  in  numbers.  And  as  in 
all  our  law-books  we  find  the  county  court  composed  of  free- 
holders, we  may  reasonably  demand  evidence  of  two  changes  in 
its  constitution,  which  the  adherents  to  the  theory  of  restrained 
representation  must  combine — one  which  excluded  all  freehold- 
ers except  those  who  held  immediately  of  the  crown;  another 
which  restored  them.  The  notion  that  the  county  court  was 
the  king's  court  baron  ("Report,"  p.  150),  and  thus  bore  an 
analogy  to  that  of  the  lord  in  every  manor,  whether  it  rests  on 
any  modem  legal  authority  or  not,  seems  delusive.  The  court 
baron  was  essentially  a  feudal  institution ;  the  county  court  was 
from  a  different  source;  it  was  old  Teutonic,  and  subsisted  in 
this  and  other  countries  before  the  feudal  jurisdictions  had  taken 
root.  It  is  a  serious  error  to  conceive  that,  because  many  great 
alterations  were  introduced  by  the  Normans,  there  was  nothing 
left  of  the  old  system  of  society.* 

*  A  charter  of  Henry  I,  published  in  concedo  et  praecipio,  ut  i  modo  comita- 
the  new  edition  of  Rymer  (i.  p.  12),  fully  tus  mci  et  nundreda  in  illis  locis  et  iiv 
confirms  what  is  hefe  said.    Sciatis  quod       dem  termtnia  a«dcaxLV«  v^cax.  ^A«x>aaox  >». 
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It  may.  however,  be  V^'^^y  'T^'^^fTSnationll^ou^- 
tenants  in  chief  were  exclusVely  members  of  the  ^tionai  cou^ 

dl  before  the  era  of .  county V^^^^^^^^^^  ^^^^n  Z  wS 
that  pnvilege ;  especiaUy  if  we  ^P^^^l^  VL^-y  III  were  actuaUy 
probable  that  the  knights  chosen>in3»  ^  >  ^^^^  The  an- 
representatives  of  the  mihtery  tendf^^^  ^^  have  been 

swer  might  be  that  these  knights  dc4  "  .^at  mode  of  choosing 
elected  in  the  county  court;  and  whe^     ^      consonant  to  the 
knights  of  the  shire  was  adopted,  it  w^  £  •     ^j^^  ^j  the  barons, 
increasing  spirit  of  liberty,  and  to  the  weii^  freeholder  should  be 
whose  tenants  crowded  the  court,  that  nopi^    ^^^  ^he  more  im- 
debarred  of  his  equal  suffrage.    But  this  d  a^v.    v^hen  the  feudal 
portant,  and  we  might  almost  add  necessaryj^*.  .„     that    unless 
aids  were  replaced  by  subsidies  on  movables ;  isiigiL  ^hey  would 
the  mesne  freeholders  could  vote  at  county  electionsynt^^  a  worse 
have  been  taxed  without  their  consent  and  placed  u     -^g  almost 
condition  than  ordinary  burgesses.    This  of  itself  seenyrnLd  in  the 
a  decisive  argument  to  prove  that  they  must  have  join^mLj^amm. 
election  of  knights  of  the  shire  after  the  Confirmatio  Chixt  \)retend 
If  we  were  to  go  down  so  late  as  Richard  II,  and  some  \ 
that  the  mesne  freeholders  did  not  vote  before  the  reign  of 
IV,  we  find  Chaucer's  franklin,  a  vavassor,  capable  even 
ting  in  Parliament  for  his  shire.     For  I  do  not  think  Chat 
ignorant  of  the  proper  meaning  of  that  word.    And  Allen  a 
("  Edinb.  Rev.,"  xxviii,  145) :  "  In  the  earliest  records  of  i 
House  of  Commons  we  have  found  many  instances  of  su 
vassals  who  have  represented  their  counties  in  Parliament. 

If,  however,  it  should  be  suggested  that  the  practice  of  ad>Bt 
mitting  the  votes  of  mesne  tenants  at  county  elections  may  haveer,  \ 
crept  in  by  degrees,  partly  by  the  constitutional  principle  of  «t  * 
common  consent,  partly  on  account  of  the  broad  demarcation  of  ^ 
tenants  in  capite  by  knight-service  from  barons,  which  the  sepa- 
ration of  the  Houses  of  Parliament  produced,  thus  tending,  by 
diminishing  the  importance  of  the  former,  to  bring  them  down 
to  the  level  of  other  freeholders ;  partly,  also,  through  the  opera- 
tion of  the  statute  Quia  Emptores  (18  Edward  I),  which,  by  put- 
ting an  end  to  subinfeudation,  created  a  new  tenant  of  the  crown 
upon  every  alienation  of  land,  however  partial,  by  one  who  was 
such  already,  and  thus  both  multiplied  their  numbers  and  low- 
ered their  dignity;  this  supposition,  though  incompatible  with 


,    i 


tempore  regis  Edwardi,  et  non  aliter. 
Ego  enim,  qtiando  voluero,  faciam  ea 
satis  summoneri  propter  mea  dominica 
necessaria  ad  voluntatem  meam.  Et  si 
modo  exurgat  placitum  de  divisione  ter- 
rarum,  si  est  inter  barones  meos  domini- 
cos,  tractetur  placitum  in  curea  mea.  Et 
ai    est    inter    yavassores    duonim    domi- 


nonim,  tractetur  in  comitatu.  Et  hoc 
duello  fiat,  nisi  in  eis  remanaerit.  Et 
volo  et  praecipio,  ut  omnes  de  comitatu 
eant  ad  comitatus  et  hundreda.  sicut  fe- 
cerunt  in  tempore  regis  Edwarai.  But  it 
is  also  easily  proved  from  the  "  Leges 
Henrici  PrimL*' 
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the  argument  built  on  the  nature  of  the  county  court,  would  be 
sufficient  to  explain  the  facts,  provided  we  do  not  date  the  estab- 
lishment of  the  new  usage  too  low.  The  Lords'  Committee 
themselves,  after  much  wavering,  come  to  the  conclusion  that 
"  at  length,  if  not  always,  two  persons  were  elected  by  all  the 
freeholders  of  the  county,  whether  holding  in  chief  of  the  crown 
or  of  others  "  (p.  331).  This  they  infer  from  the  petitions  of 
the  commons  that  the  mesne  tenants  should  be  charged  with 
the  wages  of  knights  of  the  shire ;  since  it  would  not  be  reason- 
able to  levy  such  wages  from  those  who  had  no  voice  in  the  elec- 
tion. They  ultimately  incline  to  the  hypothesis  that  the  change 
came  in  silently,  favoured  by  the  growing  tendency  to  enlarge 
the  basis  of  the  constitution,  and  by  the  operation  of  the  statute 
Quia  Emptores,  which  may  not  have  been  of  inconsiderable  in- 
fluence. It  appears  by  a  petition  in  51  Edward  III  that  much 
confusion  had  arisen  with  respect  to  tenures;  and  it  was  fre- 
quently disputed  whether  lands  were  held  of  the  king  or  of 
other  lords.  This  question  would  often  turn  on  the  date  of 
alienation ;  and,  in  the  hurry  of  an  election,  the  bias  being  always 
in  favour  of  an  extended  suffrage,  it  is  to  be  supposed  that  the 
sheriff  would  not  reject  a  claim  to  vote  which  he  had  not  leisure 
to  investigate. 

IV,  page  586. — It  now  appears  more  probable  to  me  than 
it  did  that  some  of  the  greater  towns,  but  almost  unquestion- 
ably London,  did  enjoy  the  right  of  electing  magistrates  with  a 
certain  jurisdiction  before  the  conquest.  The  notion  which  I 
found  prevailing  among  the  writers  of  the  last  century,  that 
the  municipal  privileges  of  towns  on  the  Continent  were  merely 
derived  from  charters  of  the  twelfth  century,  though  I  was  aware 
of  some  degree  of  limitation  which  it  required,  swayed  me  too 
much  in  estimating  the  condition  of  our  own  burgesses.  And  I 
must  fairly  admit  that  I  have  laid  too  much  stress  on  the  silence 
•of  "  Doomsday  Book  " ;  which,  as  has  been  justly  pointed  out, 
does  not  relate  to  matters  of  internal  government,  unless  when 
they  involve  some  rights  of  property. 

I  do  not  conceive,  nevertheless,  that  the  municipal  govern- 
ment of  Anglo-Saxon  boroughs  was  analogous  to  that  generally 
established  in  our  corporations  from  the  reign  of  Henry  II  and 
his  successors.  The  real  presumption  has  been  acutely  indicated 
by  Sir  F.  Palgrave,  arising  from  the  universal  institution  of  the 
\court-leet,  which  gave  to  an  alderman,  or  otherwise  denominated 
.officer,  chosen  by  the  suitors,  a  jurisdiction,  in  conjunction  with 
•themselves  as  a  jury,  over  the  greater  part  of  civil  disputes  and 
criminal  accusations,  as  well  as  general  police,  that  might  arise 
■jvithin  the  hundred.    Wherever  the  lov^n  oi  XysycoM'sS^  n^'^s.  \s3^ 
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large  to  be  included  within  a  hundred,  this  would  imply  a  dis- 
tinct jurisdiction,  which  may,  of  course,  be  called  municipal. 
It  would  be  similar  to  that  which,  till  lately,  existed  in  some 
towns — an  elective  high  bailiff  or  principal  magistrate,  without 
a  representative  body  of  aldermen  and  councillors.  But  this  is 
more  distinctly  proved  with  respect  to  London,  which,  as  is 
well  known,  does  not  appear  in  "  Doomsday,"  than  as  to  any 
other  town.  It  was  divided  into  wards,  answering  to  hundreds 
in  the  county;  each  having  its  own  wardmote,  or  leet,  under 
its  elected  alderman.  "  The  city  of  London,  as  well  within  the 
walls  as  its  liberties  without  the  walls,  has  been  divided  from 
time  immemorial  into  wards,  bearing  nearly  the  same  relation 
to  the  city  that  the  hundred  anciently  did  to  the  shire.  Each 
ward  is,  for  certain  purposes,  a  distinct  jurisdiction.  The  organ- 
ization of  the  existing  municipal  constitution  of  the  city  is,  and 
always  has  been,  as  far  as  can  be  traced,  entirely  founded  upon 
the  ward  system."  (Introduction  to  the  "  French  Chronicle  of 
London,"  Camden  Society,  1844.) 

Sir  F.  Palgrave  extends  this  much  further :  "  There  were  cer- 
tain districts  locally  included  within  the  hundreds,  which  never- 
theless constituted  independent  bodies  politic.  The  burgesses, 
the  tenants,  the  resiants  of  the  king's  burghs  and  manors  in  an- 
cient demesne,  owed  neither  suit  nor  service  to  the  hundred 
leet.  They  attended  at  their  own  leet,  which  differed  in  no  essen- 
tial respect  from  the  leet  of  the  hundred.  The  principle  of  frank- 
pledge required  that  each  friborg  should  appear  by  its  head  as 
its  representative;  and,  consequently,  the  jurymen  of  the  leet 
of  the  burgh  or  manor  are  usually  described  under  the  style  of 
the  twelve  chief  pledges.  The  legislative  and  remedial  assem- 
bly of  the  burgh  or  manor  was  constituted  by  the  meeting  of 
the  heads  of  its  component  parts.  The  portreeve,  constable, 
head-borough,  bailiff,  or  other  chief  executive  magistrate,  was 
elected  or  presented  by  the  leet  jury.  Offences  against  the  law 
were  repressed  by  their  summary  presentments.  They  who  were 
answerable  to  the  community  for  the  breach  of  the  peace  pun- 
ished the  crime.  Responsibility  and  authority  were  conjoined. 
In  their  legislative  capacity  they  bound  their  fellow-townsmen 
by  making  by-laws."  ("  Edinb.  Rev.,"  xxxvi,  309.)  "  *  Dooms- 
day Book,' "  he  says  afterward,  "  does  not  notice  the  hundred 
court  or  the  county  court,  because  it  was  unnecessary  to  inform 
the  king  or  his  justiciaries  of  the  existence  of  the  tribunals  which 
were  in  constant  action  throughout  all  the  land.  It  was  equally 
unnecessary  to  make  a  return  of  the  leets  which  they  knew  to  be 
inherent  in  every  burgh.  Where  any  special  municipal  juris- 
diction existed,  as  in  Chester,  Stamford,  and  Lincoln,  then  it 
became  necessary  that  the  franchise  should  be  recorded.     The 
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twelve  lagemen  in  the  two  latter  burghs  were  probably  hereditary 
aldermen.  In  London  and  in  Canterbury  aldermen  occasionally 
held  their  sokes  by  inheritance.'  The  negative  evidence  extorted 
out  of  *  Doomsday '  has,  therefore,  little  weight "  (p.  313). 

It  seems,  however,  not  unquestionaUe  whether  this  repre- 
sentation of  an  Anglo-Saxon  and  Anglo-Norman  municipality 
is  not  urged  rather  beyond  the  truth.  The  portreeve  of  London, 
their  principal  magistrate,  appears  to  have  been  appointed  by 
the  crown.  It  was  not  till  1188  that  Henry  Fitzalwyn,  ancestor 
of  the  present  Lord  Beaumont,*  became  the  first  mayor  of  Lon- 
don. But  he  also  was  nominated  by  the  crown,  and  remained 
twenty-four  years  in  office.  In  the  same  year  the  first  sheriffs 
are  said  to  have  been  made  (facti).  But  John,  immediately  after 
his  accession  in  1199,  granted  the  citizens  leave  to  choose  their 
own  sheriffs.  And  his  charter  of  121 5  permits  them  to  elect 
annually  their  mayor.  (Maitland's  "  Hist,  of  London,"  pp.  74, 
76.)  We  read,  however,  under  the  year  1200,  in  the  ancient 
chronicle  lately  published,  that  twenty-five  of  the  most  discreet 
men  of  the  city  were  chosen  and  sworn  to  advise  for  the  dty, 
together  with  the  mayor.  These  were  evidently  different  from 
the  aldermen,  and  are  the  original  cpmmon  council  of  the  city. 
They  were  perhaps  meant  in  a  later  entry  (1229) :  "  Omnes  alder- 
manni  et  magnates  civitatis  per  assensum  universorum  civium," 
who  are  said  to  have  agreed  never  to  permit  a  sheriff  to  remain 
in  office  during  two  consecutive  years. 

The  city  and  liberties  of  London  were  not  wholly  under 
the  jurisdiction  of  the  several  wardmotes  and  their  aldermen. 
Landholders,  secular  and  ecclesiastical,  possessed  their  exclusive 
sokes,  or  jurisdictions,  in  parts  of  both.  One  of  these  has  left 
its  name  to  the  ward  of  Portsoken.  The  prior  of  the  Holy 
Trinity,  in  right  of  this  district,  ranked  as  an  alderman,  and  held 
a  regular  wardmote.  The  wards  of  Farringdon  are  denominated 
from  a  family  of  that  name,  who  held  a  part  of  them  by  hereditary 
right  as  their  territorial  franchise.  These  sokes  gave  way  so 
gradually  before  the  power  of  the  citizens,  with  whom,  as  may 
be  supposed,  a  perpetual  conflict  was  maintained,  that  there  were 
nearly  thirty  of  them  in  the  early  part  of  the  reign  of  Henry 
III,  and  upward  of  twenty  in  that  of  Edward  I.  With  the  ex- 
ception of  Portsoken,  they  were  not  commensurate  with  the 
city  wards,  and  we  find  the  juries  of  the  wards,  in  the  third  of 
Edward  I,  presenting  the  sokes  as  liberties  enjoyed  by  private 

*  See  the  ensuing  part  of  this  note.  Norman,   so  that  we   may  presume   the 

*  This  pedigree  is  elaborately  and  first  mayor  to  have  been  of  English  de- 
with  pious  care  traced  by  Mr.  Stapleton.  scent;  but  whether  he  were  a  merchant, 
in  his  excellent  introduction  to  the  old  or  a  landholder  living  in  the  city,  must 
chronicle  of  London,  already  emoted.  The  be  undecided. 

name  Alwyn  appears  rather  Saxon  than 
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persons  or  ecclesiastical  corporations,  to  the  detriment  of  the 
crown.  But,  though  the  lord  of  these  sokes  trenched  materially 
on  the  exclusive  privileges  of  the  city,  it  is  remarkable  that,  no 
condition  but  inhabitancy  being  required  in  the  thirteenth  cen- 
tury for  civic  franchises,  both  they  and  their  tenants  were  citi- 
zens, having  individually  a  voice  in  municipal  affairs,  though 
exempt  from  municipal  jurisdiction.  I  have  taken  most  of  this 
paragraph  from  a  valuable  though  short  notice  of  the  state  of 
London  in  the  thirteenth  century,  published  in  the  fourth  volume 
of  the  "  Archaeological  Journal "  (p.  273). 

The  inference  which  suggests  itself  from  these  facts  is  that 
London,  for  more  than  two  centuries  after  the  conquest,  was 
not  so  exclusively  a  city  of  traders,  a  democratic  municipality, 
as  we  have  been  wont  to  conceive.  And  as  this  evidently  ex- 
tends back  to  the  Anglo-Saxon  period,  it  both  lessens  the  improb- 
ability that  the  citizens  bore  at  times  a  part  in  political  affairs, 
and  exhibits  them  in  a  new  light,  as  lords  and  tenants  of  lords, 
as  well  as  what,  of  course,  they  were  in  part,  engaged  in  foreign 
and  domestic  commerce.  It  will  strike  every  one,  in  running 
over  the  list  of  mayors  and  sheriffs  in  the  thirteenth  century,  that 
a  large  proportion  of  the  names  are  French ;  indicating,  perhaps, 
that  the  territorial  proprietors  whose  sokes  were  intermingled 
with  the  city  had  influence  enough,  through  birth  and  wealth,  to 
obtain  an  election.  The  general  polity,  Saxon  and  Norman,  was 
aristocratic ;  whatever  infusion  there  might  be  of  a  more  popular 
scheme  of  government,  and  much  certainly  there  was,  could  not 
resist,  even  if  resistance  had  been  always  the  people's  desire,  the 
joint  predominance  of  rank,  riches,  military  habits,  and  common 
alliance,  which  the  great  baronage  of  the  realm  enjoyed.  Lon- 
don, nevertheless,  from  its  populousness,  and  the  ususd  character 
of  cities,  was  the  centre  of  a  democratic  power,  which,  bursting 
at  times  into  precipitate  and  needless  tumult  easily  repressed  by 
force,  kept  on  its  silent  course  till,  near  the  end  of  the  thirteenth 
century,  the  rights  of  the  citizens  and  burgesses  in  the  legisla- 
ture were  constitutionally  established.    [18^.] 

V,  page  590. — If  Fitz-Stephen  rightly  informs  us  that  in  Lon- 
don there  were  one  hundred  and  twenty-six  parish  churches, 
besides  thirteen  conventual  ones,  we  may  naturally  think  the 
population  much  underrated  at  forty  thousand.  But  the  fashion 
of  building  churches  in  cities  was  so  general  that  we  can  not 
apply  a  standard  from  modern  times.  Norwich  contained  sixty 
parishes. 

Even  under  Henry  II,  as  we  find  by  Fitz-Stephen,  the  prel- 
^m!  ^"^  cobles  had  town  houses.  "  Ad  haec  omnes  fere  episcopi, 
abbates,  et  magnates  Angliae,  guasi  cives  et  municipes  sunt  urbis 
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Lundoniae ;  sua  ibi  habentes  aedificia  praeclara ;  ubi  se  recipiunt, 
ubi  divites  impensas  faciunt,  ad  concilia,  ad  conventus  celebres 
in  urbem  evocati,  a  domino  rege  vel  metropolitano  suo,  sen  pro- 
priis  tracti  negotiis."  The  eulogy  of  London  by  this  writer  is 
very  curious;  its  citizens  were  thus  early  distinguished  by  their 
good  eating,  to  which  they  added  amusements  less  congenial 
to  later  liverymen,  hawking,  cock-fighting,  and  much  more.  The 
word  cockney  is  not  improbabfy  derived  from  cocayne,  the  name 
of  an  imaginary  land  of  ease  and  jollity. 

The  city  of  London  within  the  walls  was  not  wholly  built, 
many  gardens  and  open  spaces  remaining.  And  the  houses  were 
never  more  than  a  single  story  above  the  ground  floor,  accord- 
ing to  the  uniform  type  of  English  dwellings  in  the  twelfth  and 
following  centuries.  On  the  other  hand,  the  liberties  contained 
many  inhabitants ;  the  streets  were  narrower  than  since  the  fire 
of  1666 ;  and  the  vast  spaces  now  occupied  by  warehouses  might 
have  been  covered  by  dwelling  houses.  Forty  thousand,  on  the 
whole,  seems  rather  a  low  estimate  for  these  two  centuries,  but 
it  is  impossible  to  go  beyond  the  vaguest  conjecture. 

The  population  of  Paris  in  the  middle  ages  has  been  esti- 
mated with  as  much  diversity  as  that  of  London.  M.  Dulaure, 
on  the  basis  of  the  taille  in  13 13,  reckons  the  inhabitants  at 
49,110.^  But  he  seems  to  have  made  unwarrantable  assump- 
tions where  his  data  were  deficient.  M.  Guerard,  on  the  other 
hand  ("  Documens  Inedits,"  1841),  after  long  calculations,  brings 
the  poulation  of  the  city  in  1292  to  215,861.  This  is  certainly 
very  much  more  than  we  could  assign  to  London,  or  probably 
any  European  city ;  and,  in  fact,  his  estimate  goes  on  two  arbi- 
trary postulates.  The  extent  of  Paris  in  that  age,  which  is  toler- 
ably known,  must  be  decisive  against  so  high  a  population.® 

The  "  Winton  Doomsday,"  in  the  possession  of  the  Society 
of  Antiquaries  of  London,  furnishes  some  important  informa- 
tion as  to  that  city,  which,  as  well  as  London,  does  not  appear 
in  the  great  "  Doomsday  Book."  This  record  is  of  the  reign  of 
Henry  L  Winchester  had  been,  as  is  well  known,  the  capital 
of  the  Anglo-Saxon  kings.  It  has  been  observed  that  "  the  opu- 
lence of  the  inhabitants  may  possibly  be  gathered  from  the  fre- 
quent recurrence  of  the  trade  of  goldsmith  in  it,  and  the  popu- 
lousness  of  the  town  from  the  enumeration  of  the  streets." 
(Cooper's  "  Public  Records,"  i,  226.)  Of  these  we  find  sixteen. 
"  In  the  petition  from  the  city  of  Winchester  to  King  Henry  VI, 

T "  Hist,  de  Paris,"  vol.  iii,  p.  231.  gives    double,    which    is    incredible.     In 

"John    of   Troyes    says,    in    1467,    that  the   thirteenth    and   fourteenth    centuries 

from   sixty  to  eigh^  thousand   men  ap-  the  houses  were  still  cottages:  only  four 

feared    in    arms.      Dulaure    (**  Hist,    ac  streets  were  paved;  thejr  were  verv  nar- 

'aris/'   vol.   iii,   p.   505)    savs   this   gives  row  and  dirty,  and  often  inundated  by  the 

130,000  for  the  whole  population;  but  it  Seine.    (lb.,  p.  198.) 
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in  1450,  no  less  than  nine  of  these  streets  are  mentioned  as  hav- 
ing been  ruined."  As  York  appears  to  have  contained  about 
ten  thousand  inhabitants  under  the  Confessor,  we  may  probably 
compute  the  population  of  Winchester  at  nearly  tv\rice  th^ 
number. 

VI,  page  595. — ^The  Lords'  Committee  extenuate  the  pre- 
sumption that  either  knights  or  burgesses  sat  in  any  of  these 
Parliaments.  The  "  cunctartun  regni  civitatum  pariter  et  burgo- 
rum  potentiores,"  mentioned  by  Wikes  in  1269  or  1270,  they 
suppose  to  have  been  invited  in  order  to  witness  the  ceremony 
of  translating  the  body  of  Edward  the  Confessor  to  his  tomb 
newly  prepared  in  Westminster  Abbey  (p.  161).  It  is  evident, 
indeed,  that  this  assembly  acted  afterward  as  a  Parliament  in 
levying  money.  But  the  burgesses  are  not  mentioned  in  this. 
It  can  not,  nevertheless,  be  presumed  from  the  silence  of  the 
historian,  who  had  previously  informed  us  of  their  presence  at 
Westminster,  that  they  took  no  part.  It  may  be,  perhaps,  more 
doubtful  whether  they  were  chosen  by  their  constituents  or  merely 
summoned  as  "  potentiores." 

The  words  of  the  statute  of  Marlbridge  (51  Henry  III),  which 
are  repeated  in  French  by  that  of  Gloucester  (6  Edward  I),  do 
not  satisfy  th&  committee  that  there  was  any  representation  either 
of  counties  or  boroughs.  "  They  rather  import  a  selection  by 
the  king  of  the  most  discreet  men  of  every  degree  "  (p.  183). 
And  the  statutes  of  13  Edward  I,  referring  to  this  of  Gloucester, 
assert  it  to  have  been  made  by  the  king,  "  with  prelates,  earis, 
barons,  and  his  council,"  thus  seeming  to  exclude  what  would 
afterward  have  been  called  the  lower  House.  The  assembly  of 
1271,  described  in  the  "Annals  of  Waverley,  "seems  to  have 
been  an  extraordinary  convention,  warranted  rather  by  the  par- 
ticular circumstances  under  which  the  country  was  placed  than 
by  any  constitutional  law  "  (p.  173).  It  was,  however,  a  case 
of  representation;  and  following  several  of  the  like  nature,  at 
least  as  far  as  counties  were  concerned,  would  render  the  prin- 
ciple familiar.  The  committee  are  even  unwilling  to  admit  that 
"  la  communaute  de  la  terre  illocques  summons  "  in  the  statute 
of  Westminster  I,  though  expressly  distinguished  from  the  prd- 
ates,  earls,  and  barons,  appeared  in  consequence  of  election  (p. 
173).  But,  if  not  elected,  we  can  not  suppose  less  than  that  all 
the  tenants  in  chief,  or  a  large  number  of  them,  were  summoned; 
which,  after  the  experience  of  representation,  was  hardly  a  prob- 
able course. 

The  Lords'  Committee,  I  must  still  incline  to  think,  have 
gone  too  far  when  they  come  to  the  conclusion  that,  on  the 
whole  view,  of  the  evidence  collected  on  the  subject,  from  the 
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forty-ninth  of  Henry  III  to  the  eighteenth  of  Edward  I,  there 
seems  strong  ground  for  presuming  that,  after  the  forty-ninth 
of  Henry  HI,  the  constitution  of  the  legislative  assembly  returned 
generally  to  its  old  course ;  that  the  writs  issued  in  the  forty-ninth 
of  Henry  HI,  being  a  novelty,  were  not  afterward  precisely  fol- 
lowed, as  far  as  appears,  in  any  instance;  and  that  the  writs 
issued  in  the  eleventh  of  Edward  I,  "  for  assembling  two  conven- 
tions, at  York  and  Northampton,  of  knights,  citizens,  burgesses, 
and  representatives  of  towns,  without  prelates,  earls,  and  barons, 
were  an  extraordinary  measure,  probably  adopted  for  the  occa- 
sion, and  never  afterward  followed;  and  that  the  writs  issued 
in  the  eighteenth  of  Edward  I,  for  electing  two  or  three  knights 
for  each  shire  without  corresponding  writs  for  election  of  citizens 
or  burgesses,  and  not  directly  founded  on  or  conformable  to  the 
writs  issued  in  the  forty-ninth  of  Henry  IH,  were  probably 
adopted  for  a  particular  purpose,  possibly  to  sanction  one  im- 
portant law  [the  statute  Quia  Emptores],  and  because  the  smaller 
tenants  in  chief  of  the  crown  rarely  attended  the  ordinary  legis- 
lative assemblies  when  summoned,  or  attended  in  such  small 
numbers  that  a  representation  of  them  by  knights  chosen  for 
the  whole  shire  was  deemed  advisable,  to  give  sanction  to  a  law 
materially  affecting  all  the  tenants  in  chief,  and  those  holding 
under  them  "  (p.  204). 

The  election  of  two  or  three  knights  for  the  Parliament  of 
18  Edward  I,  which  I  have  overlooked  in  my  text,  appears  by 
an  entry  on  the  close  roll  of  that  year,  directed  to  the  sheriff 
of  Northumberland;  and  it  is  proved  from  the  same  roll  that 
similar  writs  were  directed  to  all  the  sheriffs  in  England.  We 
do  not  find  that  the  citizens  and  burgesses  were  present  in  this 
Parliament;  and  it  is  reasonably  conjectured  that,  the  object 
of  summoning  it  being  to  procure  a  legislative  consent  to  the 
statute  Quia  Emptores,  which  put  an  end  to  the  subinfeudation 
of  lands,  the  towns  were  thought  to  have  little  interest  in  the 
measure.  It  is,  however,  another  early  precedent  for  county 
representation ;  and  that  of  the  twenty-second  of  Edward  I  (see 
the  writ  in  "  Report  of  Committee,"  p.  209)  is  more  regular.  We 
do  not  find  that  the  citizens  and  burgesses  were  summoned  to 
either  Parliament. 

But,  after  the  twenty^third  of  Exiward  I,  the  legislative  consti- 
tution seems  not  to  have  been  unquestionably  settled,  even  in 
the  essential  point  of  taxation.  The  Confirmation  of  the  Char- 
ters, in  the  twenty-fifth  year  of  that  reign,  while  it  contained  a 
positive  declaration  that  no  "aids,  tasks,  or  prizes  should  be 
levied  in  future,  without  assent  of  the  realm,"  was  made  in  con- 
sideration of  a  grant  made  by  an  assembly  in  which  representa- 
tives of  cities  and  boroughs  do  not  appear  to  Vv^n^  \^^<^xi  v^^^ii^:^)^.. 
70 
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Yet,  though  the  words  of  the  charter  or  statute  are  prospective, 
it  seems  to  have  long  before  been  reckoned  a  clear  right  of  the 
subject,  at  least  by  himself,  not  to  be  taxed  without  his  consent. 
A  tallage  on  royal  towns  and  demesnes,  nevertheless,  was  set 
without  authority  of  Parliament  four  years  afterward.  This 
"  seems  to  show  either  that  the  king's  right  to  tax  his  demesnes 
at  his  pleasure  was  not  intended  to  be  included  in  the  word  tallage 
in  that  statute  [meaning  the  supposed  statute  de  tallagio  non 
concedendo],  or  that  the  king  acted  in  contravention  of  it.  But 
if  the  king's  cities  and  boroughs  were  still  liable  to  tallage  at 
the  will  of  the  crown,  it  may  not  have  been  deemed  inconsistent 
that  they  should  be  required  to  send  representatives  for  the  pur- 
pose of  granting  a  general  aid  to  be  assessed  on  the  same  cities 
and  boroughs,  together  with  the  rest  of  the  kingdom,  when  such 
general  aid  was  granted,  and  yet  should  be  liable  to  be  tallaged 
at  the  will  of  the  crown  when  no  such  general  aid  was  grant^  " 
(p.  244). 

If  in  these  later  years  of  Edward's  reign  the  king  could  ven- 
ture on  so  strong  a  measure  as  the  imposition  of  a  tallage  without 
consent  of  those  on  whom  it  was  levied,  it  is  less  surprising  that 
no  representatives  of  the  commons  appear  to  have  been  sum- 
moned to  one  Parliament,  or  perhaps  two,  in  his  twenty-seventh 
year,  when  some  statutes  were  enacted.  But,  as  this  is  merely 
inferred  from  the  want  of  any  extant  writ,  which  is  also  the  case 
in  some  Parliaments  where,  from  other  sources,  we  can  trace  the 
commons  to  have  been  present,  little  stress  should  be  laid  upon  it. 

In  the  remarks  which  I  have  offered  in  these  notes  on  the 
"  Report  of  the  Lords*  Committee  "  I  have  generally  abstained 
from  repeating  any  which  Mr.  Allen  brought  forward.  But  the 
reader  should  have  recourse  to  his  learned  criticism  in  the  "  Edin- 
burgh Review."  It  will  appear  that  the  committee  overlooked 
not  a  few  important  records,  both  in  the  reign  of  Edward  I 
and  that  of  his  son. 

VII,  page  597. — Two  considerable  authorities  have,  since  the 
first  publication  of  this  work,  placed  themselves,  one  very  con- 
fidently, one  much  less  so,  on  the  side  of  our  older  lawyers  and 
in  favour  of  the  antiquity  of  borough  representation.  Mr.  Allen, 
who,  in  his  review  of  my  volumes  ("  Edinb.  Rev.,"  xxx,  169), 
observes,  as  to  this  point,  "  We  are  inclined,  in  the  main,  to 
agree  with  Mr.  Hallam,"  lets  us  know,  two  or  three  years  after- 
ward, that  the  scale  was  tending  the  other  way,  when,  in  his 
review  of  the  "  Report  of  the  Lords'  Committee,"  who  give  a 
decided  opinion  that  cities  and  boroughs  were  on  no  occasion 
called  upon  to  assist  at  legislative  meetings  before  the  forty-ninth 
of  Henry  III,  and  are  much  disposed  to  believe  that  none  were 
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originally  summoned  to  Parliament,  except  cities  and  boroughs 
of  ancient  demesnes,  or  in  the  hands  of  the  king  at  the  time 
when  they  received  the  summons,  he  says,  "  We  are  inclined  to 
doubt  the  first  of  these  propositions,  and  convinced  that  the  latter 
is  entirely  erroneous."  ("  Edinb.  Rev.,"  xxxv,  30.)  He  allows, 
however,  that  our  kings  had  no  motive  to  summon  their  cities 
and  boroughs  to  the  legislature,  for  the  purpose  of  obtaining 
money,  "  this  being  procured  through  the  justices  in  eyre,  or 
special  commissioners;  and  therefore,  if  summoned  at  all,  it  is 
probable  that  the  citizens  and  burgesses  were  assembled  on  par- 
ticular occasions  only,  when  their  assistance  or  authority  was 
wanted  to  confirm  or  establish  the  measures  in  contemplation 
by  the  government."  But  as  he  alleges  no  proof  that  this  was 
ever  done,  and  merely  descants  on  the  importance  of  London 
and  other  cities  both  before  and  after  the  conquest,  and  as  such 
an  occasional  summons  to  a  great  council,  for  the  purpose  of 
advice,  would  by  no  means  involve  the  necessity  of  legislative 
consent,  we  can  hardly  reckon  this  very  acute  writer  among  the 
positive  advocates  of  a  high  antiquity  for  the  commons  in  Par- 
liament 

Sir  Francis  Palgrave  has  taken  much  higher  ground,  and 
his  theory,  in  part  at  least,  would  have  been  hailed  with  applause 
by  the  Parliaments  of  Charles  I.  According  to  this,  we  are  not 
to  look  to  feudal  principles  for  our  great  councils  of  advice  and 
consent.  They  were  the  aggregate  of  representatives  from  the 
courts-leet  of  each  shire  and  each  borough,  and  elected  by  the 
juries  to  present  the  grievances  of  the  people  and  to  suggest 
their  remedies.  The  assembly  summoned  by  William  the  Con- 
queror appears  to  him  not  only,  as  it  did  to  Lord  Hale,  "  a  suf- 
ficient Parliament,"  but  a  regular  one,  "  proposing  the  law  and 
giving  the  initiation  to  the  bill  which  required  the  kingfs  con- 
sent." ("  Edinb.  Rev.,"  xxxvi,  327.)  "  We  can  not,"  he  pro- 
ceeds, "  discover  any  essential  difference  between  the  powers  of 
these  juries  and  the  share  of  the  legislative  authority  which  was 
enjoyed  by  the  commons  at  a  period  when  the  constitution  as- 
sumed a  more  tangible  shape  and  form."  This  is  supported  with 
that  copiousness  and  variety  of  illustration  which  distinguish  his 
theories,  even  when  there  hangs  over  them  something  not  quite 
satisfactory  to  a  rigorous  inquirer,  and  when  their  absolute  origi- 
nality on  a  subject  so  beaten  is  of  itself  reasonably  suspicious. 
Thus  we  come  in  a  few  pages  to  the  conclusion :  "  Certainly  there 
is  no  theory  so  improbable,  so  irreconcilable  to  general  his- 
tory or  to  the  peculiar  spirit  of  our  constitution,  as  the  opin- 
ions which  are  held  by  those  who  deny  the  substantial  antiquity 
of  the  House  of  Commons.  No  paradox  is  so  startling  as  the 
assumption  that  the  knights  and  burgesses  vjVvo  %V^\&  Sx>&a  •"Cssr. 
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great  council  between  the  close  of  the  reign  of  John  and  the 
beginning  of  the  reign  of  Edward  should  convert  themselves  at 
once  into  the  third  estate  of  the  realm,  and  stand  before  the 
king  and  his  peers  in  possession  of  powers  and  privileges  which 
the  original  branches  of  the  legislature  could  neither  dispute  nor 
withstand  "  (p.  332).  "  It  must  not  be  forgotten  that  the  re- 
searches of  ail  previous  writers  have  been  directed  wholly  in 
furtherance  of  the  opinions  which  have  been  held  respecting  the 
feudal  origin  of  Parliament.  No  one  has  considered  it  as  a 
common-law  court." 

I  do  not  know  that  it  is  necessary  to  believe  in  a  properly 
feudal  origin  of  Parliament,  or  that  this  hypothesis  is  generally 
received.  The  great  council  of  the  Norman  kings  was,  as  in 
common  with  Sir  F.  Palgrave  and  many  others,  I  believe,  littie 
else  than  a  continuation  of  the  witenagemot,  the  immemorial 
organ  of  the  Anglo-Saxon  aristocracy  in  their  relation  to  the 
king.  It  might  be  composed,  perhaps,  more  strictly  according 
to  feudal  principles ;  but  the  royal  thanes  had  always  been  con- 
senting parties.  Of  the  representation  of  courts-leet  we  may 
require  better  evidence:  aldermen  of  London,  or  persons  bear- 
ing that  name,  perhaps  as  land-owners  rather  than  citizens  (see 
a  former  note),  may  possibly  have  been  occasionally  present ;  but 
it  is  remarkable  that  neither  in  historians  nor  records  do  we 
find  this  mentioned;  that  aldermen,  in  the  municipal  sense,  are 
never  enumerated  among  the  constituents  of  a  witenagemot  or  a 
council,  though  they  must,  on  the  representative  theory,  have 
composed  a  large  portion  of  both.  But,  waiving  this  hypothesis, 
which  the  author  seems  not  here  to  insist  upon,  though  he  re- 
turns to  it  in  the  "  Rise  and  Progress  of  the  English  Common- 
wealth," why  is  it  "  a  startling  paradox  to  deny  the  substantial 
antiquity  of  the  House  of  Commons  "  ?  By  this  I  understand 
him  to  mean  that  representatives  from  counties  and  boroughs 
came  regularly,  or  at  least  frequently,  to  the  great  councils  of 
Saxon  and  Norman  kings.  Their  indispensable  consent  in  legis- 
lation I  do  not  apprehend  him  to  affirm,  but  rather  the  reverse : 
"  The  supposition  that  in  any  early  period  the  burgesses  had  a 
voice  in  the  solemn  acts  of  the  legislature  is  untenable."  (*'  Rise 
and  Progress,"  etc.,  i,  314.)  But  they  certainly  did,  at  one  time 
or  other,  obtain  this  right,  "  or  convert  themselves,"  as  he  ex- 
presses it,  "  into  the  third  estate  of  the  realm,"  so  that  upon  any 
hypothesis  a  great  constitutional  change  was  wrought  in  the 
powers  of  the  commons.  The  revolutionary  character  of  Mont- 
fort's  Parliament  in  the  forty-ninth  of  Henry  III  woidd  sufficiently 
account  both  for  the  appearance  of  representatives  from  a  democ- 
racy so  favourable  to  that  bold  reformer  and  for  the  equality 
of  power  with  which  it  was  probably  designed  to  invest  them. 
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But  whether  in  the  more  peaceable  times  of  Edward  I  the  citi- 
zens or  burgesses  were  recognised  as  essential  parties  to  every 
legislative  measure  may,  as  I  have  shown,  be  open  to  much  doubt. 
I  can  not,  upon  the  whole,  overcome  the  argument  from  the 
silence  of  all  historians,  from  the  deficiency  of  all  proof  as  to 
any  presence  of  citizens  and  burgesses,  in  a  representative  char- 
acter as  a  House  of  Commons,  before  the  forty-ninth  year  of 
Henry  HI;  because  after  this  time  historians  and  chroniclers 
exactly  of  the  same  character  as  the  former,  or  even  less  copi- 
ous and  valuable,  do  not  omit  to  mention  it.  We  are  accustomed 
in  the  sister  kingdoms,  so  to  speak,  of  the  Continent,  founded 
on  the  same  Teutonic  original,  to  argue  against  the  existence  of 
representative  councils,  or  other  institutions,  from  the  same  ab- 
sence of  positive  testimony.  No  one  believes  that  the  three 
estates  of  France  were  called  together  before  the  time  of  Philip 
the  Fair.  No  one  strains  the  representation  of  cities  in  the  Cortes 
of  Castile  beyond  the  date  at  which  we  discover  its  existence 
by  testimony.  It  is  true  that  unreasonable  inferences  may  be 
made  from  what  is  usually  called  negative  evidence;  but  how 
readily  and  how  often  are  we  deceived  by  a  reliance  on  testi- 
mony! In  many  instances  the  negative  conclusion  carries  with 
it  a  conviction  equal  to  a  great  mass  of  affirmative  proof.  And 
such  I  reckon  the  inference  from  the  language  of  Roger  Hove- 
den,  of  Matthew  Paris,  and  so  many  more  who  speak  of  councils 
and  Parliaments  full  of  prelates  and  nobles,  without  a  syllable 
of  the  burgesses.  Either  they  were  absent  or  they  were  too 
insignificant  to  be  named ;  and  in  that  case  it  is  hard  to  perceive 
any  motive  for  requiring  their  attendance. 

Vni,  page  603. — A  record,  which  may  be  read  in  Brady's 
"  History  of  England  "  (vol.  ii,  appendix,  p.  66)  and  in  Rymer 
(tome  iv,  p.  1237),  relative  to  the  proceedings  on  Edward  H's 
flight  into  Wales  and  subsequent  detention,  recites  that,  "  the 
king  having  left  his  kingdom  without  government,  and  gone 
away  with  notorious  enemies  of  the  queen,  prince,  and  realm, 
divers  prelates,  earls,  barons,  and  knights,  then  being  at  Bristol 
in  the  presence  of  the  said  queen  and  duke  (Prince  Edward,  Duke 
of  Cornwall),  by  the  assent  of  the  whole  commonalty  of  the  realm 
there  being,  unanimously  elected  the  said  duke  to  be  guardian 
of  the  said  kingdom ;  so  that  the  said  duke  and  guardian  should 
rule  and  govern  the  said  realm  in  the  name  and  by  the  authority 
of  the  king  his  father,  he  being  thus  absent."-  But  the  king  being 
taken  and  brought  back  into  England,  the  power  thus  delegated 
to  the  guardian  ceased,  of  course ;  whereupon  the  Bishop  of  Here- 
ford was  sent  to  press  the  king  to  permit  that  the  great  seal, 
which  he  had  with  him,  the  prince  havmg  oA^  wsfc^  \vvs»  ^t>n^^^ 
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seal,  should  be  used  in  all  things  that  required  it.  Accordingly, 
the  king  sent  the  great  seal  to  the  queen  and  prince.  The  bishop 
is  said  to  have  been  thus  commissioned  to  fetch  the  seal  by  the 
prince  and  queen,  and  by  the  said  prelates  and  peers,  with  the 
assent  of  the  said  commonalty  then  being  at  Hereford.  It  is 
plain  that  these  were  mere  words,  of  course ;  for  no  Parliament 
had  been  convoked,  and  no  proper  representatives  could  have 
been  either  at  Bristol  or  Hereford.  However,  this  is  a  very  curi- 
ous record,  inasmuch  as  it  proves  the  importance  attached  to 
the  forms  of  the  constitution  at  this  period. 

The  Lords*  Committee  dwell  much  on  an  enactment  in  the 
Parliament  held  at  York  in  15  Edward  H  (1322),  which  they 
conceived  to  be  the  first  express  recognition  of  the  constitutional 
powers  of  the  lower  House.  It  was  there  enacted  that  "  forever 
thereafter  all  manner  of  ordinances  or  provisions  made  by  the 
subjects  of  the  king  or  his  heirs,  by  any  power  or  authority  what- 
soever, concerning  the  royal  power  of  the  king  or  his  heirs,  or 
against  the  estate  of  the  crown,  should  be  void  and  of  no  avail 
or  force  whatsoever;  but  the  matters  to  be  established  for  the 
estate  of  the  king  and  of  his  heirs,  and  for  the  estate  of  the  realm 
and  of  the  people,  should  be  treated,  accorded,  and  established 
in  Parliament  by  the  king,  and  by  the  assent  of  the  prelates,  earls, 
and  barons,  and  the  commonalty  of  the  realm,  according  as  had 
been  before  accustomed.  This  proceeding,  therefore,  declared 
the  legislative  authority  to  reside  only  in  the  king,  with  the  assent 
of  the  prelates,  earls,  and  barons,  and  commons  assembled  in 
Parliament ;  and  that  every  legislative  act  not  done  by  that  au- 
thority should  be  deemed  void  and  of  no  effect.  By  whatever 
violence  this  statute  may  have  been  obtained,  it  declared  the  con- 
stitutional law  of  the  realm  on  this  important  subject "  (p.  282). 
The  violence,  if  resistance  to  the  usurpation  of  a  subject  is  to  be 
called  such,  was  on  the  part  of  the  king,  who  had  just  sent  the 
Earl  of  Lancaster  to  the  scaffold,  and  the  present  enactment  was 
levelled  at  the  ordinances  which  had  been  forced  upon  the  crown 
by  his  faction.  The  lords  ordainers,  nevertheless,  had  been  ap- 
pointed with  consent  of  the  commons,  as  has  been  mentioned 
in  the  text;  so  that  this  provision  in  15  Edward  II  seems  rather 
to  limit  than  to  enhance  the  supreme  power  of  Parliament,  if  it 
were  meant  to  prohibit  any  future  enactment  of  the  same  kind 
by  its  sole  authority.  But  the  statute  is  declaratory  in  its  nature ; 
nor  can  we  any  more  doubt  that  the  legislative  authority  was 
reposed  in  the  king,  lords,  and  commons  before  this  era  than 
that  it  was  so  ever  afterward.  Unsteady  as  the  constitutional 
usage  had  been  through  the  reign  of  Edward  I,  and  willing  as 
both  he  and  his  son  may  have  been  to  prevent  its  complete  estab- 
Jishment,  the  necessity  of  parliamentary  consent  both  for  levying 
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money  and  enacting  laws  must  have  become  an  article  of  the 
public  creed  before  his  death.  If  it  be  true  that  even  after  this 
declaratory  statute  laws  were  made  without  the  assent  or  pres- 
ence of  the  commons,  as  the  Lords'  Committee  incline  to  hold 
(pp.  285-287),  it  was  undeniably  an  irregular  and  unconstitu- 
tional proceeding;  but  this  can  only  show  that  we  ought  to  be 
very  slow  in  presuming  earlier  proceedings  of  the  same  nature 
to  have  been  more  conformable  to  the  spirit  of  the  existing  con- 
stitution. The  Lords'  Committee  too  often  reason  from  the  fact 
to  the  right,  as  well  as  from  the  words  to  the  fact ;  both  are  fal- 
lacious, and  betray  them  into  some  vacillation  and  perplexity. 
They  do  not,  however,  question,  on  the  whole,  but  that  a  new 
constitution  of  the  legislative  assemblies  of  the  realm  had  been 
introduced  before  the  fifteenth  year  of  Edward  II,  and  that  "  the 
practice  had  prevailed  so  long  before  as  to  give  it,  in  the  opinion 
of  the  Parliament  then  assembled,  the  force  and  effect  of  a  cus- 
tom, which  the  Parliament  declared  should  thereafter  be  con- 
sidered as  established  law  *'  (p.  293).  This  appears  to  me  rather 
an  inadequate  exposition  of  the  public  spirit,  of  the  tendency 
toward  enlarging  the  basis  of  the  constitution,  to  which  the 
"  practice  and  custom  "  owed  its  origin ;  but  the  positive  facts 
are  truly  stated. 

IX,  page  668. — Writs  are  addressed  in  the  eleventh  of  Edward 
II  "  comitibus,  majoribus  baronibus,  et  praelatis,"  whence  the 
Lords'  Committee  infer  that  the  style  used  in  John's  charter  was 
still  preserved.  ("  Report,"  p.  2yy^  And  though  in  those  times 
there  might  be  much  irregularity  in  issuing  writs  of  summons,  the 
term  "  majores  barones  "  must  have  had  an  application  to  definite 
persons.  Of  the  irregularity  we  may  judge  by  the  fact  that  under 
Edward  I  about  eighty  were  generally  summoned ;  under  his  son 
never  so  many  as  fifty,  sometimes  less  than  forty,  as  may  be  seen 
in  Dugdale's  "  Summonitiones  ad  Parliamentum."  The  com- 
mittee endeavour  to  draw  an  inference  from  this  against  a  sub- 
sisting right  of  tenure.  But  if  it  is  meant  that  the  king  had  an 
acknowledged  prerogative  of  omitting  any  baron  at  his  discretion, 
the  higher  English  nobility  must  have  lost  its  notorious  privi- 
leges, sanctioned  by  long  usage,  by  the  analogy  of  all  feudal  gov- 
ernments, and  by  the  charter  of  John,  which,  though  not  renewed 
in  terms,  nor  intended  to  be  retained  in  favour  of  the  lesser  barons, 
or  tenants  in  capite,  could  not,  relatively  to  the  rights  of  the 
superior  order,  have  been  designedly  relinquished. 

The  committee  wish  to  get  rid  of  tenure  as  conferring  a  right 
to  summons;  they  also  strongly  doubt  whether  the  summons 
conferred  an  hereditary  nobility ;  but  they  assert  that,  in  the  fif- 
teenth of  Edward  III,  "  those  who  may  have  b^^xv  ^^^'onr.^  \55k 
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have  been  in  the  reign  of  John  distinguished  as  majores  barones 
by  the  honour  of  a  personal  writ  of  summons,  or  by  the  extent 
and  influence  of  their  property,  from  the  other  tenants  in  chief 
of  the  crown,  were  now  clearly  become,  with  the  earls  and  the 
newly  created  dignity  of  duke,  a  distinct  body  of  men  denomi- 
nated peers  of  the  land,  and  having  distinct  personal  rights ;  while 
the  other  tenants  in  chief,  whatsoever  their  rights  may  have  been 
in  the  reign  of  John,  sunk  into  the  general  mass ''  (p.  314). 

The  appellation  "  peers  of  the  land  "  is  said  to  occur  for  the 
first  time  in  14  Edward  II  (p.  281),  and  we  find  them  very  dis- 
tinctly in  the  proceedings  against  Hereford  and  others  at  the 
beginning  of  the  next  reign.  They  were,  of  course,  entitled  to 
trial  by  their  own  order.  But  whether  all  laymen  summoned  by 
particular  writs  to  Parliament  were  at  that  time  considered  as 
peers,  and  triable  by  the  rest  as  such,  must  be  questionable,  un- 
less we  could  assume  that  the  writ  of  summons  already  ennobled 
the  blood,  which  is  at  least  not  the  opinion  of  the  committee.  If, 
therefore,  the  writ  did  not  constitute  an  hereditary  peer,  nor 
tenure  in  chief  by  barony  g^ve  a  right  to  sit  in  Parliament,  we 
should  have  a  difficulty  in  finding  any  determinate  estate  of 
nobility  at  all,  exclusive  of  earls,  who  were,  at  all  times  and  with- 
out exception,  indisputably  noble ;  an  hypothesis  manifestly  para- 
doxical, and  contradicted  by  history  and  law.  If  it  be  said  that 
prescription  was  the  only  title,  this  may  be  so  far  granted  that 
the  majores  barones  had  by  prescription,  antecedent  to  any  stat- 
ute or  charter,  been  summoned  to  Parliament ;  but  this  prescrip- 
tion would  not  be  broken  by  the  omission,  through  negligence  or 
policy,  of  an  individual  tenant  by  barony  in  a  few  Parliaments. 
The  prescription  was  properly  in  favour  of  the  class,  the  majores 
barones  generally,  and  as  to  them  it  was  perfect,  extending  itsdf 
in  gght,  if  not  always  in  fact,  to  every  one  who  came  within  its 
scope. 

In  the  "  Third  Report "  of  the  Lords'  Committee,  apparendy 
drawn  by  the  same  hand  as  the  second,  they  "  conjecture  that 
after  the  establishment  of  the  commons*  House  of  Parliament 
as  a  body  by  election,  separate  and  distinct  from  the  lords,  all 
idea  of  a  right  to  a  writ  of  summons  to  Parliament  by  reason 
of  tenure  had  ceased,  and  that  the  dignity  of  baron,  if  not  con- 
ferred by  patent,  was  considered  as  derived  only  from  the  king's 
writ  of  summons."  ("  Third  Report,*'  p.  226.)  Yet  they  have 
not  only  found  many  cases  of  persons  summoned  by  writ  sev- 
eral times  whose  descendants  have  not  been  summoned,  and 
hesitate  even  to  approve  the  decision  of  the  House  on  the  Qifton 
barony  in  1673.  when  it  was  determined  that  the  claimant's  an- 
cestor, by  writ  of  summons  and  sitting  in  Parliament,  was  a  peer, 
J}Ut  doubt  whether  "  even  at  this  day  the  doctrine  of  that  case 
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ought  to  be  considered  as  generally  applicable,  or  may  be  limited 
by  time  and  circumstances  "  •  (p.  33). 

It  seems,  with  much  deference  to  more  learned  investigators, 
rather  improbable  that,  either  before  or  after  the  regular  admis- 
sion of  the  knights  and  burgesses  by  representation,  and  con- 
sequently the  constitution  of  a  distinct  lords'  House  of  Parlia- 
ment, a  writ  of  summons  could  have  been  lawfully  withheld  at 
the  king^s  pleasure  from  any  one  holding  such  lands  by  barony 
as  rendered  him  notoriously  one  of  the  majores  barones.  Nor 
will  this  be  much  affected  by  arguments  from  the  inexpediency 
or  supposed  anomaly  of  permitting  the  right  of  sitting  as  a  peer 
of  Parliament  to  be  transferred  by  alienation.  The  Lords'  Com- 
mittee dwell  at  length  upon  them.  And  it  is  true  that,  in  our 
original  feudal  constitution,  the  fiefs  of  the  crown  could  not  be 
alienated  without  its  consent.  But  when  this  was  obtained,  when 
a  barony  had  passed  by  piu-chase,  it  would  naturally  draw  with 
it,  as  an  incident  of  tenure,  the  privilege  of  being  summoned  to 
Parliament,  or,  in  language  more  accustomed  in  those  times,  the 
obligation  of  doing  suit  and  service  to  the  king  in  his  high  court. 
Nor  was  the  alienee,  doubtless,  to  be  taxed  without  his  own  con- 
sent, any  more  than  another  tenant  in  capite.  What  incongruity, 
therefore,  is  there  in  the  supposition  that,  after  tenants  in  fee- 
simple  acquired  by  statute  the  power  of  alienation  without  pre- 
vious consent  of  the  crown,  the  new  purchaser  stood  on  the  same 
footing  in  all  other  respects  as  before  the  statute?  It  is  also 
much  to  be  observed  that  the  claim  to  a  summons  might  be 
gained  by  some  methods  of  purchase,  using  that  word,  of  course, 
in  the  legal  sense.  Thus  the  husbands  of  heiresses  of  baronies 
were  frequently  summoned,  and  sat  as  tenants  by  courtesy  after 
the  wife's  death;  though  it  must  be  owned  that  the  committee 
doubt,  in  their  "  Third  Report "  (p.  47),  whether  tenancy  by 
courtesy  of  a  dignity  was  ever  allowed  as  a  right.  Thus,  too, 
every  estate  created  in  tail  male  was  a  diversion  of  the  inherit- 
ance by  the  owner's  sole  will  from  its  course  according  to  law. 
Yet  in  the  case  of  the  barony  of  Abergavenny,  even  so  late  as 
the  reig^  of  James  I,  the  heir  male,  being  in  seizin  of  the  lands, 
was  called  by  writ  as  baron,  to  the  exclusion  of  the  heir  general. 
Surely  this  was  an  authentic  recognition,  not  only  of  baronial 


*  This  doubt  was  soon  afterward 
changed  into  a  proposition,  strenuously 
maintained  by  the  supposed  compiler  of 
these  Reports,  Lord  Redesdale,  on  the 
claim  to  the  barony  of  L'Isle  in  1829. 
The  ancestor  had  been  called  by  writ  to 
several  Parliaments  of  Edward  III,  and 
having  only  a  daughter,  the  negative 
argument  from  the  omission  of  his  pos- 
terity is  of  little  value;  for  though  the 
husbands  of  heiresses  were  frequently 
summoned,  this  docs  not  seem  to  have 


been  a  universal  practice.  It  was  held 
by  Lord  Redesdale  that,  at  least  until 
the  statute  of  5  Richard  II,  c.  4,  no 
hereditary  or  even  personal  rijjht  to  the 
peerage  was  created  by  the  writ  of  sum- 
mons. The  House  of  Lords  rejected  the 
claim,  though  the  lan^age  of  their  reso- 
lution is  not  conclusive  as  to  the  prin- 
ciple. The  opinion  of  I^rd  R.  has  oeen 
ably  impugned  by  Sir  Harris  Nicolas,  in 
his  "  Report  of  the  L'Ul^  Pt%x^i,tr  iftas^- 
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tenure  as  the  foundation  of  a  right  to  sit  in  Parliament,  but  of 
its  alienability  by  the  tenant*® 

If  it  be  asked  whether  the  posterity  of  a  baron  aliening  the 
lands  which  gave  him  a  right  to  be  summoned  to  the  king's 
court  would  be  entitled  to  the  privileges  of  peerage  by  nobility 
of  blood,  it  is  true  that,  according  to  Collins,  whose  opinion  the 
committee  incline  to  follow,  there  are  instances  of  persons  in 
such  circumstances  being  summoned.  But  this  seems  not  to 
prove  anything  to  the  purpose.  The  king,  no  one  doubts,  from 
the  time  of  Edward  I,  used  to  summon  by  writ  many  who  had 
no  baronial  tenure;  and  the  circumstance  of  having  alienated 
a  barony  could  not  render  any  one  incapable  of  attending  Par- 
liament by  a  different  title.  It  is  very  hard  to  determine  any 
question  as  to  times  of  much  irregularity ;  but  it  seems  that  the 
posterity  of  one  who  had  parted  with  his  baronial  lands  would 
not,  in  those  early  times,  as  a  matter  of  course,  remain  noble. 
A  right  by  tenure  seems  to  exclude  a  right  by  blood ;  not  neces- 
sarily, because  two  collateral  titles  may  coexist,  but  in  the  prin- 
ciple of  the  constitution.  A  feudal  principle  was  surely  the  more 
ancient ;  and  what  could  be  more  alien  to  this  than  a  baron,  a 
peer,  an  hereditary  counsellor,  without  a  fief?  Nobility,  that  is, 
gentility  of  birth,  might  be  testified  by  a  pedigree  or  a  bearing ;  but 
a  peer  was  to  be  in  arms  for  the  crown,  to  grant  his  own  money 
as  well  as  that  of  others,  to  lead  his  vassals,  to  advise,  to  exhort, 
to  restrain  the  sovereign.  The  new  theory  came  in  by  degrees, 
but  in  the  decay  of  every  feudal  idea ;  it  was  the  substitution  of 
a  different  pride  of  aristocracy  for  that  of  baronial  wealth  and 
power;  a  pride  nourished  by  heralds,  more  peaceable,  more  in- 
dolent, more  accommodated  to  the  rules  of  fixed  law  and  vigor- 
ous monarchy.  It  is  difficult  to  trace  the  progress  of  this  theory, 
which  rested  on  nobility  of  blood,  but  yet  so  remarkably  modified 
by  the  original  principle  of  tenure,  that  the  privileges  of  this  no- 
bility were  ever  confined  to  the  actual  possessors,  and  did  not 
take  his  kindred  out  of  the  class  of  commoners.  This  sufficiently 
demonstrates  that  the  phrase  is,  so  to  say,  catachrestic,  not  used 
in  a  proper  sense;  inasmuch  as  the  actual  seizin  of  the  peerage 
as  an  hereditament,  whether  by  writ  or  by  patent,  is  as  much 
requisite  at  present  for  nobility  as  the  seizin  of  an  estate  by  barony 
was  in  the  reign  of  Henry  III. 

Tenure  by  barony  appears  to  have  been  recognised  by  the 
House  of  Lords  in  the  reign  of  Henry  VI,  when  the  earldom 
of  Arundel  was  claimed  as  annexed  to  the  "  castle,  honour,  and 
lordship  aforesaid."    The  Lords'  Committee  have  elaborately  dis- 


NOTES  TO  CHAPTER  VIIl  IO91 

proved  the  allegations  of  descent  and  tenure,  on  which  this  claim 
was  allowed.  ("  Second  Report,"  pp.  406-426.)  But  all  with 
which  we  are  concerned  is  the  decision  of  the  crown  and  of  the 
House  in  the  eleventh  year  of  Henry  VI,  whether  it  were  right 
or  wrong  as  to  the  particular  facts  of  the  case.  And  here  we 
find  that  the  king,  by  the  advice  and  assent  of  the  lords,  "  con- 
sidering that  Richard  Fitzalan,  etc.,  was  seized  of  the  castle,  hon- 
our, and  lordship  in  fee,  and  by  reason  of  his  possession  thereof, 
without  any  other  reason  or  creation,  was  Earl  of  Arundel,  and 
held  the  name,  style,  and  honour  of  Earl  of  Arundel,  and  the 
place  and  seat  of  Earl  of  Arundel  in  Parliament  and  councils  of 
the  king,"  etc.,  admits  him  to  the  same  seat  and  place  as  his 
ancestors,  Earls  of  Arundel,  had  held.  This  was  long  afterward 
confirmed  by  act  of  Parliament  (3  Car.  I),  reciting  the  dignity  of 
Earl  of  Arundel  to  be  real  and  local,  etc.,  and  settling  the  title 
on  certain  persons  in  tail,  with  provisions  against  alienation  of 
the  castle  and  honour.  This  appears  to  establish  a  tenure  by 
barony  in  Arundel,  as  a  recent  determination  had  done  in  Aber- 
gavenny. Arundel  was  a  very  peculiar  instance  of  an  earldom 
by  tenure.  For  we  can  not  doubt  that  all  earls  were  peers  of 
Parliament  by  virtue  of  that  rank,  though,  in  fact,  all  held  ex- 
tensive lands  of  the  crown.  But  in  1669  a  new  doctrine,  which 
probably  had  long  been  floating  among  lawyers  and  in  the  House 
of  Lords,  was  laid  down  by  the  king  in  council  on  a  claim  to 
the  title  of  Fitzwalter.  The  nature  of  a  barony  by  tenure  having 
been  discussed,  it  was  found  "  to  have  beeij  discontinued  for 
many  ages,  and  not  in  being  "  (a  proposition  not  very  tenable, 
if  we  look  at  the  Abergavenny  case,  even  setting  aside  that  of 
Arundel  as  peculiar  in  its  character,  and  as  settled  by  statute); 
"  and  so  not  fit  to  be  received,  or  to  admit  any  pretence  of  right 
to  succession  thereto."  It  is  fair  to  observe  that  some  eminent 
judges  were  present  on  this  occasion.  The  committee  justly  say 
that  "  this  decision  "  (which,  after  all,  was  not  in  the  House  of 
Lords)  "  may  perhaps  be  considered  as  amounting  to  a  solemn 
opinion  that,  although  in  early  times  the  right  to  a  writ  of  sum- 
mons to  Parliament  as  a  baron  may  have  been  founded  on  tenure, 
a  contrary  practice  had  prevailed  for  ages,  and  that,  therefore, 
it  was  not  to  be  taken  as  then  forming  part  of  the  constitutional 
law  of  the  land  "  (p.  446).  Thus  ended  barony  by  tenure.  The 
final  decision,  for  such  it  has  been  considered,  and  recent  at- 
tempts to  revive  the  ancient  doctrine  have  been  defeated,  has 
prevented  many  tedious  investigations  of  claims  to  baronial  de- 
scent, and  of  alienations  in  times  long  past.  For  it  could  not  be 
pretended  that  every  fraction  of  a  barony  gave  a  right  to  sum- 
mons ;  and,  on  the  other  hand,  alienations  of  parcels,  and  descents 
to  coparceners,  must  have  been  common,  atvd  soTcv^\!vK\fc%  ^^ffivc»^«^ 
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to  disprove.  It  was  held,  indeed,  by  some  that  the  caput  baroniae, 
or  principal  lordship,  contained,  as  it  were,  the  vital  principle 
of  the  peerage,  and  that  its  owner  was  the  true  baron ;  but  this 
assumption  seems  uncertain. 

It  is  not  very  easy  to  reconcile  this  peremptory  denial  of  peer- 
age by  tenure  with  the  proviso  in  the  recent  statute  taking  away 
tenure  by  knight-service,  and,  inasmuch  as  it  converts  all  tenure 
into  socage,  that  also  by  barony,  ''  that  this  act  shall  not  infringe 
or  hurt  any  title  of  honour,  feudal  or  other,  by  which  any  person 
hath  or  may  have  right  to  sit  in  the  lords'  House  of  Parliament, 
as  to  his  or  their  title  of  honour,  or  sitting  in  Parliament,  and  the 
privilege  belonging  to  them  as  peers."    (Stat.  12,  Car.  II,  c  24, 

S.  II.) 

Surely  this  clause  was  designed  to  preserve  the  incident  to 
baronial  tenure,  the  privilege  of  being  stunmoned  to  Parliament, 
while  it  destroyed  its  original  root,  the  tenure  itself.  The  privy 
council,  in  their  decision  on  the  Fitzwalter  claim,  did  not  allude 
to  this  statute,  probably  on  account  of  the  above  proviso,  and 
seem  to  argue  that,  if  tenure  by  barony  was  no  longer  in  being, 
the  privilege  attached  to  it  must  have  been  extinguished  also. 
It  is,  however,  observable  that  tenure  by  barony  is  not  taken 
away  by  the  statute,  except  by  implication.  No  act,  indeed,  can 
be  more  loosely  drawn  than  this,  which  was  to  change  essentially 
the  condition  of  landed  property  throughout  the  kingdom.  It 
literally  abolishes  all  tenure  in  capite;  though  this  is  the  basis 
of  the  crown's  right  to  escheat,  and  though  lands  in  common 
socage,  which  the  act  with  a  strange  confusion  opposes  to  socage 
in  capite,  were  as  much  holden  of  the  king  or  other  lord  as  those 
by  knight-service.  Whether  it  was  intended  by  the  silence  about 
tenure  by  barony  to  pass  it  over  as  obsolete,  or  this  arose  from 
negligence  alone,  it  can  not  be  doubted  that  the  proviso  pre- 
serving the  right  of  sitting  in  Parliament  by  a  feudal  honour 
was  introduced  in  order  to  save  that  privilege,  as  well  for  Arun- 
del and  Abergavenny  as  for  any  other  that  might  be  entitled 
to  it.^^ 


X,  page  682. — The  equitable  jurisdiction  of  the   Court  of 
Chancery  has  been  lately  traced,  in  some  respects,  though  not 


^^  The  continuance  of  barony  by  tenure 
has  been  controverted  by  Sir  Harris 
Nicolas,  in  some  remarks  on  such  a  claim 
preferred  by  the  present  Earl  Fitzharding 
while  yet  a  commoner,  in  virtue  of  the 
possession  of  Berkeley  Castle,  published 
as  an  appendix  to  his  "  Report  of  the 
L'Isle  Peerage.'*  In  the  particular  case 
there  seem  to  have  been  several  difficul* 
ties,  independently  of  the  great  one,  that, 
m  the  reign  of  Charles  II,  barony  by 
tenure  had  been  finally  condemned.  But 
there  i»  turely  a  great  general  dVEEoAty 


on  the  opposite  side,  in  the  hvpothesii 
that,  while  it  is  acknowledged  tnat  there 
were,  in  the  reigns  of  Edward  I  and  Ed- 
ward II,  certain  known  persons  holding 
by  barony  and  called  peers  of  the  realm, 
it  could  have  been  agreeable  to  the  fen- 
dal  or  to  the  English  conststutioo  that 
the  king,  by  refusing  to  the  posterity  of 
such  barons  a  writ  of  summons  to  Far- 
liament,  might  deprive  them  of  their  no- 
bility, and  reduce  them  forever  to  Am 
rank  of  commoners. 
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{or  the  special  purpose  mentioned  in  the  text,  higher  than  the 
reign  of  Richard  II.  This  great  minister  of  the  crown,  as  he 
was  at  least  from  the  time  of  the  conquest,^*  always  till  the  reign 
of  Edward  III  an  ecclesiastic  of  high  dignity,  and  honourably 
distinguished  as  the  keeper  of  the  king's  conscience,  was  pecul- 
iarly intrusted  with  the  duty  of  redressing  the  grievances  of  the 
subject,  both  when  they  sprung  from  misconduct  of  the  govern- 
ment, through  its  subordinate  officers,  and  when  the  injury  had 
been  inflicted  by  powerful  oppressors.  He  seems  generally  to 
have  been  the  chief  or  president  of  the  council,  when  it  exerted 
that  jurisdiction  which  we  have  been  sketching  in  the  text,  and 
which  will  be  the  subject  of  another  note.  But  he  is  more  promi- 
nent when  presiding  in  a  separate  tribunal  as  a  single  judge. 

The  Court  of  Chancery  is  not  distinctly  to  be  traced  under 
Henry  III.  For  a  passage  in  Matthew  Paris,  who  says  of  Radul- 
fus  de  Nevil,  "  Erat  regis  fidelissimus  cancellarius,  et  inconcussa 
columna  veritatis,  singulis  sua  jura,  praecipue  pauperibus,  juste 
reddens  et  indilate,"  may  be  construed  of  his  judicial  conduct  in 
the  council.  This  province  naturally,  however,  led  to  a  separa- 
tion of  the  two  powers.  And  in  the  reign  of  Edward  I  we  find 
the  king  sending  certain  of  the  petitions  addressed  to  him,  pray- 
ing extraordinary  remedies,  to  the  chancellor  and  master  of  the 
rolls,  or  to  either  separately,  by  writ  under  the  privy  seal,  which 
was  the  usual  mode  by  which  the  king  delegated  the  exercise  of 
his  prerogative  to  his  council,  directing  them  to  give  such  remedy 
as  should  appear  to  be  consonant  to  honesty  (or  equity,  honestati). 
"  There  is  reason  to  believe,"  says  Mr.  Spence  ("  Equitable  Juris- 
diction," p.  335),  "  that  this  was  not  a  novelty."  But  I  do  not 
know  upon  what  grounds  this  is  believed.  Writs,  both  those  of 
course  and  others,  issued  from  Chancery  in  the  same  reign.  (Pal- 
grave's  "  Essay  on  King's  Council,"  p.  15.)  Lord  Campbell  has 
given  a  few  specimens  of  petitions  to  the  council,  and  answers 
indorsed  upon  them,  in  the  reign  of  Edward  I,  communicated 
to  him  by  Mr.  Hardy  from  the  records  of  the  Tower.  In  all 
these  the  petitions  are  referred  to  the  chancellor  for  justice.  The 
entry,  at  least  as  given  by  Lord  Campbell,  is  commonly  so  short 
that  we  can  not  always  determine  whether  the  petition  was  on 
account  of  wrongs  by  the  crown  or  others.  The  following  is 
rather  more  clear  than  the  rest:  "  18  Edward  I.  The  king's  ten- 
ants of  Aulton  complain  that  Adam  Gordon  ejected  them  from 
their  pasture,  contrary  to  the  tenor  of  the  king's  writ.     Resp. 


^'  It  has  been  doubted,  notwithstand- 
ing the  authority  of  Spelman,  and  some 
earlier  but  rather  precarious  testimony, 
whether  the  chancellor  before  the  con- 
quest was  any  more  than  a  scribe  or 
secretary.  (Palgrave,  in  the  "  Quarterly 
Review,  *  xxxiv,  201.)  The  Anglo-Saxon 
charters,  at  far  as  1  have  observed,  never 


mention  him  as  a  witness,  which  seems 
a  verv  strong  circumstance.  Ingulfus, 
indeed,  has  given  a  pompous  account  of 
Chancellor  Turketul;  ana,  if  the  history 
ascribed  to  Ingulfus  be  genuine,  the 
office  must  have  been  of  hi^h  dignity. 
Lord  Campbell  a«&>iTsi^<&  ^3ck\%  vo^  '^occ^ 
*'  LWe%  oi  tti«  CVASLQiS^»t«r 
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Veniant  partes  coram  cancellario,  et  ostendat  ei  Adam  quart 
ipsos  ejecit,  et  fiat  iis  justitia."  Another  is  a  petition  concerning 
concealment  of  dower,  for  which,  perhaps,  there  was  no  legal 
remedy. 

In  the  reign  of  Edward  II  the  peculiar  jurisdiction  of  the 
chancellor  was  still  more  distinctly  marked.  "  From  petitions 
and  answers  lately  discovered,  it  appears  that  during  this  reign 
the  jurisdiction  of  the  Court  of  Chancery  was  considerably  ex- 
tended, as  the  *  consuetudo  cancellariae '  is  often  familiarly  men- 
tioned. We  find  petitions  referred  to  the  chancellor  in  his  court, 
either  separately,  or  in  conjunction  with  the  king's  justices,  or 
the  king's  sergeants ;  on  disputes  respecting  the  wardship  of  in- 
fants, partition,  dower,  rent  charges,  tithes,  and  goods  of  felons. 
The  chancellor  was  in  full  possession  of  his  jurisdiction  over  chari- 
ties, and  he  superintended  the  conduct  of  coroners.  Mere  wrongs, 
such  as  malicious  prosecutions  and  trespasses  to  personal  prop- 
erty, are  sometimes  the  subject  of  proceedings  before  him;  but 
I  apprehend  that  those  were  cases  where,  from  powerful  com- 
binations and  confederacies,  redress  could  not  be  obtained  in  the 
courts  of  common  law."    ("  Lives  of  Chancellors,"  vol.  i,  p.  204.) 

Lord  Campbell,  still  with  materials  furnished  by  Mr.  Hardy, 
has  given  not  less  than  thirty-eight  entries  during  the  reign  of 
Edward  II,  where  the  petition,  though  sometimes  directed  to  the 
council,  is  referred  to  the  chancellor  for  determination.  One  only 
of  these,  so  far  as  we  can  judge  from  their  very  brief  expression, 
implies  anything  of  an  equitable  jurisdiction.  It  is  ag^n  a  case 
of  dower,  and  the  claimant  is  remitted  to  the  Chancery ;  "  et  fiat 
sibi  ibidem  justitia,  quia  non  potest  juvari  per  communem  legem 
per  breve  de  dote."  This  case  is  in  the  rolls  of  Parliament  (i,  340), 
and  had  been  previously  mentioned  by  Mr.  Bruce  in  a  learned 
memoir  on  the  Court  of  Star  Chamber.  ("  Archaeologia,"  xxv, 
345.)  It  is  difficult  to  say  whether  this  fell  within  the  modem 
rules  of  equity,  but  the  general  principle  is  evidently  the  same. 

Another  petition  is  from  the  commonalty  of  Suffolk  to  the 
council,  complaining  of  false  indictments  and  presentments  in 
courts-leet.  It  is  answered :  "  Si  quis  sequi-voluerit  adversus 
falsos  indicatores  et  procuratores  de  falsis  indictamentis,  sequatur 
in  Cancell.  et  habebit  remedium  consequens."  Several  other 
entries  in  this  list  are  illustrative  of  the  jurisdiction  appertaining, 
in  fact  at  least,  to  the  council  and  the  chancellor ;  and  being  of  so 
early  a  reign  form  a  valuable  accession  to  those  which  later  rec- 
ords have  furnished  to  Sir  Matthew  Hale  and  others. 

The  Court  of  Chancery  began  to  decide  causes  as  a  court 
of  equity,  according  to  Mr.  Hardy,  in  the  reign  of  Edward  lUf 
probably  about  22  Edward  III.  (Introduction  to  "  Qose  Rolls," 
p.  28.)    Lord  Campbell  would  carry  this  jurisdiction  higher,  and 
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the  instances  already  mentioned  may  be  sufficient  just  to  prove 
that  it  had  begun  to  exist.  It  certainly  seems  no  unnatural  sup- 
position that  the  great  principle  of  doing  justice,  by  which  the 
council  and  the  chancellor  professed  to  guide  their  exercise  of 
judicature,  may  have  led  them  to  grant  relief  in  some  of  those 
numerous  instances  where  the  common  law  was  defective  or  its 
rules  too  technical  and  unbending.  But,  as  has  been  observed, 
the  actual  entries,  as  far  as  quoted,  do  not  afford  many  prece- 
dents of  equity.  Mr.  Hardy,  indeed,  suggests  (p.  25)  that  the 
Curia  Regis  in  the  Norman  period  proceeded  on  equitable  prin- 
ciples ;  and  that  this  led  to  the  removal  of  plaints  into  it  from  the 
county  court.  This  is,  perhaps,  not  what  we  should  naturally 
presume.  The  subtle  and  technical  spirit  of  the  Norman  lawyers 
is  precisely  that  which  leads,  in  legal  procedure,  to  definite  and 
unbending  rules ;  while  in  the  lower  courts,  where  Anglo-Saxon 
thanes  had  ever  judged  by  the  broad  rules  of  justice,  according 
to  the  circumstances  of  the  case,  rather  than  a  strict  line  of  law 
which  did  not  yet  exist,  we  might  expect  to  find  all  the  uncer- 
tainty and  inconsistency  which  belongs  to  a  system  of  equity, 
until,  as  in  England,  it  has  acquired  by  length  of  time  the  uni- 
formity of  law,  but  none  at  least  of  the  technicality  so  character- 
istic of  our  Norman  common  law,  and  by  which  the  great  object 
of  judicial  proceedings  was  so  continually  defeated.  This,  there- 
fore, does  not  seem  to  me  a  probable  cause  of  the  removal  of 
suits  from  the  county  court  or  court-baron  to  those  of  West- 
minster. The  true  reason,  as  I  have  observed  in  another  place, 
was  the  partiality  of  these  local  tribunals.  And  the  expense  of 
trying  a  suit  before  the  justices  in  eyre  might  not  be  very  much 
greater  than  in  the  county  court. 

I  conceive,  therefore,  that  the  three  supreme  courts  at  West- 
minster proceeded  upon  those  rules  of  strict  law  which  they  had 
chiefly  themselves  established;  and  this  from  the  date  of  their 
separation  from  the  original  Curia  Regis.  But  whether  the  kingf  s 
council  may  have  given  more  extensive  remedies  than  the  com- 
mon law  afforded,  as  early  at  least  as  the  reign  of  Henry  HI,  is 
what  we  are  not  competent  apparently  to  affirm  or  deny.  We 
are  at  present  only  concerned  with  the  Court  of  Chancery.  And 
it  will  be  interesting  to  quote  the  deliberate  opinion  of  a  late 
distinguished  writer,  who  has  taken  a  different  view  of  the  sub- 
ject from  any  of  his  predecessors. 

"  After  much  deliberation,"  says  Lord  Campbell,  "  I  must 
express  my  clear  conviction  that  the  chancellor's  equitable  juris- 
diction is  as  indubitable  and  as  ancient  as  his  common-law  juris- 
diction, and  that  it  may  be  traced  in  a  manner  equally  satisfac- 
tory. The  silence  of  Bracton,  Glanvil,  Fleta,  and  other  early 
juridical  writers  has  been  strongly  relied  upon  to  d\%^\^N^  ^^ 
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equitable  jurisdiction  of  the  chancellor;  but  they  as  little  notice 
his  common-law  jurisdiction,  most  of  them  writing  dtiring  the 
subsistence  of  the  Aula  Regia ;  and  they  all  speak  of  the  Chan- 
cery not  as  a  court,  but  merely  as  an  office  for  the  making  and 
sealing  of  writs.  There  are  no  very  early  decisions  of  the  chan- 
cellors on  points  of  law  any  more  than  of  equity  to  be  found  in 
the  year-books  or  old  abridgments.  ...  By  *  equitable  jurisdic- 
tion '  must  be  understood  the  extraordinary  interference  of  the 
chancellor,  without  common-law  process  or  regard  to  the  com- 
mon-law rules  of  proceeding,  upon  the  petition  of  a  party  grieved 
who  was  without  adequate  remedy  in  a  court  of  common  law; 
whereupon  the  opposite  party  was  compelled  to  appear  and  to 
be  examined,  either  personally  or  upon  written  interrogatories: 
and  evidence  being  heard  on  both  sides,  without  the  interposition 
of  a  jury,  an  order  was  made  secundum  sequum  et  bonum,  which 
was  enforced  by  imprisonment.  Such  a  jurisdiction  had  belonged 
to  the  Aula  Regia,  and  was  long  exercised  by  Parliament ;  and, 
when  Parliament  was  not  sitting,  by  the  king's  ordinary  council. 
Upon  the  dissolution  of  the  Aula  Regia  many  petitions,  which 
Parliament  or  the  council  could  not  conveniently  dispose  of,  were 
referred  to  the  chancellor,  sometimes  with  and  sometimes  with- 
out assessors.  To  avoid  the  circuity  of  applying  to  Parliament 
or  the  council,  the  petition  was  very  soon,  in  many  instances, 
addressed  originally  to  the  chancellor  himself."  ("  Lives  of  Chan- 
cellors," i,  7.) 

In  the  latter  part  of  Edward  IIFs  long  reign  this  equitable 
jurisdiction  had  become,  it  is  likely,  of  such  frequent  exercise, 
that  we  may  consider  the  following  brief  summary  by  Lord  Camp- 
bell as  probable  by  analogy  and  substantially  true,  if  not  sus- 
tained in  all  respects  by  the  evidence  that  has  yet  been  brought 
to  light :  "  The  jurisdiction  of  the  Court  of  Chancery  was  now 
established  in  all  matters  where  its  own  officers  were  con- 
cerned, in  petitions  of  right  where  an  injury  was  alleged  to 
be  done  to  a  subject  by  the  king  or  his  officers  in  relieving 
against  judgments  in  courts  of  law  (Lord  Campbell  gives  two 
instances),  and  generally  in  cases  of  fraud,  accident,  and  trust " 
(p.  291). 

In  the  reign  of  Richard  II  the  writ  of  subpoena  was  invented 
by  John  de  Waltham,  master  of  the  rolls;  and  to  this  a  great 
importance  seems  to  have  been  attached  at  the  time,  as  we  may 
perceive  by  the  frequent  complaints  of  the  commons  in  Parlia- 
ment, and  by  the  traditionary  abhorrence  in  which  the  name 
of  the  inventor  was  held.  "  In  reality,"  says  Lewd  Campbell, 
"  he  first  framed  it  in  its  present  form  when  a  clerk  in  Chancery 
in  the  latter  end  of  the  reign  of  Edward  III ;  but  the  invention 
consisted  in  merely  adding  to  the  old  clause,  Quibusdam  certis  de 
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causis,  the  words,  '  Et  hoc  subpoena  centum  librarum  nuUatenus 
omittas ' ;  and  I  am  at  a  loss  to  conceive  how  such  importance 
was  attached  to  it,  or  how  it  was  supposed  to  have  brought  about 
so  complete  a  revolution  in  equitable  proceedings,  for  the  penalty 
was  never  enforced ;  and  if  the  party  failed  to  appear,  his  default 
was  treated,  according  to  the  practice  prevailing  in  our  own  time, 
as  a  contempt  of  court,  and  made  the  foundation  of  compulsory 
process  "  (p.  296). 

The  commons  in  Parliament,  whose  sensitiveness  to  public 
grievances  was  by  no  means  accompanied  by  an  equal  sagacity 
in  devising  remedies,  had,  probably  without  intention,  vastly  en- 
hanced the  power  of  the  chancellor  by  a  cause  in  a  remedial 
act  passed  in  the  thirty-sixth  year  of  Edward  III,  that,  "  If  any 
man  that  feeleth  himself  aggrieved  contrary  to  any  of  the  articles 
above  written,  or  others  contained  in  divers  statutes,  will  come 
into  the  Chancery,  or  any  for  him,  and  thereof  make  his  com- 
plaint, he  shall  presently  there  have  remedy  by  force  of  the  said 
articles  or  statutes,  without  elsewhere  pursuing  to  have  remedy." 
Yet  nothing  could  be  more  obvious  than  that  the  breach  of  any 
statute  was  cognizable  before  the  courts  of  law.  And  the  mis- 
chief of  permitting  men  to  be  sued  vexatiously  before  the  chan- 
cellor becoming  felt,  a  statute  was  enacted,  thirty  years  indeed 
after  this  time  (17  Richard  II,  c.  6),  analogous  altogether  to  those 
in  the  late  reign  respecting  the  jurisdiction  of  the  council,  which, 
reciting  that  "  people  be  compelled  to  come  before  the  king's 
council,  or  in  the  Chancery  by  writs  grounded  on  untrue  sug- 
gestions," provided  that  "the  chancellor  for  the  time  being,  pres- 
ently after  that  such  suggestions  be  duly  found  and  proved  un- 
true, shall  have  power  to  ordain  and  award  damages,  according 
to  his  discretion,  to  him  which  is  so  troubled  unduly  as  afore- 
said." "  This  remedy,"  Lord  Campbell  justly  remarks,  "  which 
was  referred  to  the  discretion  of  the  chancellor  himself,  whose 
jurisdiction  was  to  be  controlled,  proved,  as  might  be  expected, 
wholly  ineffectual ;  but  it  was  used  as  a  parliamentary  recognition 
of  his  jurisdiction,  and  a  pretence  for  refusing  to  establish  any 
other  check  on  it "  (p.  247). 

A  few  years  before  this  statute  the  commons  had  petitioned 
(13  Richard  II,  "  Rot.  Pari.,"  lii,  269)  that  the  chancellor  might 
make  no  order  against  the  common  law,  and  that  no  one  should 
appear  before  the  chancellor  where  remedy  was  given  by  the  com- 
mon law.  "  This  carries  with  it  an  admission,"  as  Lord  Camp- 
bell observes,  "  that  a  power  of  jurisdiction  did  reside  in  the 
chancellor,  so  long  as  he  did  not  determine  against  the  common 
law,  nor  interfere  where  the  common  law  furnished  a  remedy. 
The  king's  answer,  "  That  it  should  continue  as  the  usage  had 
been  heretofore,"  clearly  demonstrates  that  such  atv  a.\5l\\!at^. 
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restrained  within  due  bounds,  was  recognised  by  the  constitution 
of  the  country  "  (p.  305). 

The  act  of  17  Richard  II  seems  to  have  produced  a  greater 
regularity  in  the  proceedings  of  the  court,  and  put  an  end  to  such 
hasty  interference,  on  perhaps  verbal  suggestions,  as  had  given 
rise  to  this  remedial  provision.  From  the  very  year  in  which 
the  statute  was  enacted  we  find  bills  in  Chancery,  and  the  an- 
swers to  them,  regularly  filed;  the  grounds  of  demanding  rdicf 
appear,  and  the  chancellor  renders  himself  in  every  instance  re- 
sponsible for  the  orders  he  has  issued,  by  thus  showing  that  they 
came  within  his  jurisdiction.  There  are  certainly  many  among 
the  earlier  bills  in  Chancery,  which,  according  to  the  statute  law 
and  the  great  principle  that  they  were  determinable  in  other 
courts,  could  not  have  been  heard;  but  we  are  unable  to  pro- 
nounce how  far  the  allegation  usually  contained  or  implied,  that 
justice  could  not  be  had  elsewhere,  was  founded  on  the  real  cir- 
cumstances. A  calendar  of  these  early  proceedings  (in  abstract) 
is  printed  in  the  introduction  to  the  first  volume  of  the  "  Calen- 
dar of  Chancery  Proceedings  in  the  Reign  of  Elizabeth,"  and 
may  also  be  found  in  Cooper's  "  Public  Records,"  i,  356. 

The  struggle,  however,  in  behalf  of  the  common  law  was  not 
at  an  end.  It  is  more  than  probable  that  the  petitions  against 
encroachments  of  Chancery,  which  fill  the  rolls  under  Henry  IV, 
Henry  V,  and  in  the  minority  of  Henry  VI,  emanated  from  that 
numerous  and  jealous  body  whose  interests  as  well  as  prejudices 
were  so  deeply  affected.  Certain  it  is  that  the  commons,  though 
now  acknowledging  an  equitable  jurisdiction,  or  rather  one  more 
extensive  than  is  understood  by  the  word  "  equitable,"  in  the 
greatest  judicial  officer  of  the  crown,  did  not  cease  to  remonstrate 
against  his  transgression  of  these  boundaries.  They  succeeded 
so  far,  in  1436,  as  to  obtain  a  statute  (15  Henry  VI,  c.  4)  in  these 
words :  "  For  that  divers  persons  have  before  this  time  been 
greatly  vexed  and  grieved  by  writs  of  subpoena,  purchased  for 
matters  determinable  by  the  common  law  of  this  land,  to  the 
great  damage  of  such  persons  so  vexed,  in  suspension  and  im- 
pediment of  the  common  law  as  aforesaid ;  Our  lord  the  king 
doth  command  that  the  statutes  thereof  made  shall  be  duly  ob- 
served, according  to  the  form  and  effect  of  the  same,  and  that 
no  writ  of  subpoena  be  granted  from  henceforth  until  surety  be 
found  to  satisfy  the  party  so  grieved  and  vexed  for  his  damages 
and  expenses,  if  so  be  that  the  matter  can  not  be  made  good 
which  is  contained  in  the  bill."  It  was  the  intention  of  the  com- 
mons, as  appears  by  the  preamble  of  this  statute  and  more  fully 
by  their  petition  in  "  Rot.  Pari."  (iv,  loi),  that  the  matters  con- 
tained in  the  bill  on  which  the  subpoena  was  issued  should  be 
not  only  true  in  themselves,  but  such  as  could  not  be  deter- 
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mined  at  common  law.     But  the  king's  answer  appears  rather 
equivocal. 

The  principle  seems  nevertheless  to  have  been  generally  estab- 
lished, about  the  reign  of  Henry  VI,  that  the  Court  of  Chancery 
exercises  merely  a  remedial  jurisdiction,  not  indeed  controllable 
by  courts  of  law,  unless  possibly  in  such  circumstances  as  can 
not  be  expected,  but  bound  by  its  general  responsibility  to  pre- 
serve the  limits  which  ancient  usage  and  innumerable  precedents 
have  imposed.  It  was  at  the  end  of  this  reign,  and  not  in  that  of 
Richard  II,  according  to  the  writer  so  often  quoted,  that  the  great 
enhancement  of  the  chancellor's  authority,  by  bringing  feoff- 
ments to  uses  within  it,  opened  a  new  era  in  the  history  of  our 
law.  And  this  the  judges  brought  on  themselves  by  their  nar- 
row adherence  to  technical  notions.  They  now  began  to  discover 
this ;  and  those  of  Edward  IV,  as  Lord  Campbell  well  says,  were 
"  very  bold  men,"  having  repealed  the  statute  de  donis  by  their 
own  authority  in  Taltarum's  case — a  stretch  of  judicial  power 
beyond  any  that  the  Court  of  Chancery  had  ventured  upon.  They 
were  also  exceedingly  jealous  of  that  court;  and  in  one  case, 
reported  in  the  year-books  (22  Edward  IV,  37),  advised  a  party 
to  disobey  an  injunction  from  the  Court  of  Chancery,  telling 
him  that,  if  the  chancellor  committed  him  to  the  Fleet,  they  would 
discharge  the  prisoner  by  habeas  corpus.  (Lord  Campbell,  p. 
394.)  The  case  seems  to  have  been  one  where,  in  modem  times, 
no  injunction  would  have  been  granted,  the  courts  of  law  being 
competent  to  appfy  a  remedy. 

XI,  page  684. — This  intricate  subject  has  been  illustrated, 
since  the  first  publication  of  these  volumes,  in  an  "  Essay  upon 
the  Original  Authority  of  the  King's  Council,"  by  Sir  Francis 
Palgrave  (1834),  written  with  remarkable  perspicuity  and  free- 
dom from  diffusiveness.  But  I  do  not  yet  assent  to  the  judgment 
of  the  author  as  to  the  legality  of  proceedings  before  the  council, 
which  I  have  represented  as  unconstitutional,  and  which  certainly 
it  was  the  object  of  Parliament  to  restrain. 

'*  It  seems,"  he  says,  "  that  in  the  reign  of  Henry  III  the 
council  was  considered  as  a  court  of  peers  within  the  terms  of 
Magna  Charta;  and  before  which,  as  a  court  of  original  juris- 
diction, the  rights  of  tenants  holding  in  capite  or  by  barony  were 
to  be  discussed  and  decided,  and  it  unquestionably  exercised  a 
direct  jurisdiction  over  all  the  king's  subjects  "  (p.  34).  The  first 
volume  of  "  Qose  Rolls,"  published  by  Mr.  Hardy  since  Sir  F. 
Palgrave's  essay,  contains  no  instances  of  jurisdiction  exercised 
by  the  council  in  the  reign  of  John.  But  they  begin  immediately 
afterward,  in  the  minority  of  Henry  III ;  so  that  we  have  not 
only  the  fullest  evidence  that  the  council  took  on  itselt  ^  ^^rx^qc^^ 
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jurisdiction  in  matters  of  law  at  that  time,  but  that  it  had  not  done 
so  before :  for  the  "  Close  Rolls  "  of  John  are  so  full  as  to  render 
the  negative  argument  satisfactory.  It  will,  of  course,  be  under- 
stood that  I  take  the  facts  on  the  authority  of  Mr.  Hardy  (intro- 
duction to  "  Close  Rolls,"  vol.  ii),  whose  diligence  and  accuracy 
are  indisputable.  Thus  this  exercise  of  judicial  power  began  im- 
mediately after  the  Great  Charter.  And  yet,  if  it  is  to  be  recon- 
ciled with  the  twenty-ninth  section,  it  is  difficult  to  perceive  in 
what  manner  that  celebrated  provision  for  personal  liberty  against 
the  crown,  which  has  always  been  accounted  the  most  precious 
jewel  in  the  whole  coronet,  the  most  valuable  stipulation  made 
at  Runnymede,  and  the  most  enduring  to  later  times,  could  merit 
the  fondness  with  which  it  has  been  regarded.  "  Non  super  eum 
ibimus,  nee  super  eum  mittemus,  nisi  per  legale  judicium  parium 
suorum,  vel  per  legem  terrae."  If  it  is  alleged  that  the  jurisdic- 
tion of  the  king's  council  was  the  law  of  the  land,  the  whole 
security  falls  to  the  ground  and  leaves  the  grievance  as  it  stood, 
unredressed.  Could  the  judgment  of  the  council  have  been  reck- 
oned, as  Sir  F.  Palgrave  supposes,  a  "  judicium  parium  suorum," 
except  perhaps  in  the  case  of  tenants  in  chief  ?  The  word  is  com- 
monly understood  of  that  trial  per  pais  which,  in  one  form  or 
another,  is  of  immemorial  antiquity  in  our  social  institutions. 

"  Though  this  jurisdiction,"  he  proceeds,  "  was  more  fre- 
quently called  into  action  when  Parliament  was  sitting,  still  it 
was  no  less  inherent  in  the  council  at  all  other  times ;  and  until 
the  middle  of  the  reign  of  Edward  III  no  exception  had  ever 
been  taken  to  the  form  of  its  proceedings."  He  subjoins,  indeed, 
in  a  note :  "  Unless  the  statute  of  5  Edward  III,  c.  9,  may  be 
considered  as  an  earlier  testimony  against  the  authority  of  the 
council.  This,  however,  is  by  no  means  clear,  and  there  is  no 
corresponding  petition  in  the  Parliament  roll  from  which  any 
further  information  could  be  obtained  "  (p.  34). 

The  irresistible  conclusion  from  this  passage  is,  that  we  have 
been  wholly  mistaken  in  supposing  the  commons  under  Edward 
III  and  his  successors  to  have  resisted  an  illegal  encroachment 
of  power  in  the  king's  ordinary  council,  while  it  had  in  truth 
been  exercising  an  ancient  jurisdiction,  never  restrained  by  law 
and  never  complained  of  by  the  subject.  This  would  reverse  our 
constitutional  theory  to  no  small  degree,  and  aflfect  so  much  the 
spirit  of  my  own  pages,  that  I  can  not  suffer  it  to  pass,  coming 
on  an  authority  so  respectable,  without  some  comment.  But  why 
is  it  asserted  that  this  jurisdiction  was  inherent  in  the  council? 
Why  are  we  to  interpret  Magna  Charta  otherwise  than  accord- 
ing to  the  natural  meaning  of  the  words  and  the  concurrent  voice 
of  Parliament  ?  The  silence  of  the  commons  in  Parliament  under 
Edward  II  as  to  this  grievance  will  hardly  prove  that  it  was  not 
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felt,  when  we  consider  how  few  petitions  of  a  public  nature, 
during  that  reign,  are  on  the  rolls.  But  it  may  be  admitted  that 
they  were  not  so  strenuous  in  demanding  redress,  because  they 
were  of  comparatively  recent  origin  as  an  estate  of  Parliament, 
as  they  became  in  the  next  long  reign,  the  most  important,  per- 
haps, in  our  early  constitutional  history. 

It  is  doubted  by  Sir  F.  Palgrave  whether  the  statute  of  5 
Edward  III,  c.  9,  can  be  considered  as  a  testimony  against  the 
authority  of  the  council.  It  is,  however,  very  natural  so  to  inter- 
pret it,  when  we  look  at  the  subsequent  statutes  and  petitions  of 
the  commons,  directed  for  more  than  a  century  to  the  same 
object.  "  No  man  shall  be  taken,"  says  Lord  Coke  (2  Inst., 
46),  "  that  is,  restrained  of  liberty,  by  petition  or  suggestion  to 
the  king  or  to  his  council,  unless  it  be  by  indictment  or  present- 
ment of  good  and  lawful  men,  where  such  deeds  be  done.  This 
branch  and  divers  other  parts  of  this  act  have  been  wholly  ex- 
plained by  divers  acts  of  Parliament,  etc.,  quoted  in  the  margent." 
He  then  gives  the  titles  of  six  statutes,  the  first  being  this  of 
5  Edward  III,  c.  9.  But  let  us  suppose  that  the  petition  of  the 
commons  in  25  Edward  III  demanded  an  innovation  in  law,  as 
it  certainly  did  in  long-established  usage.  And  let  us  admit  what 
is  justly  pointed  out  by  Sir  F.  Palgrave,  that  the  king's  first  an- 
swer to  their  petition  is  not  commensurate  to  its  request,  and  re- 
serves, though  it  is  not  quite  easy  to  see  what,  some  part  of  its 
extraordinary  jurisdiction.^*  Still  the  statute  itself,  enacted  on 
a  similar  petition  in  a  subsequent  Parliament,  is  explicit  that 
"  none  shall  be  taken  by  petition  or  suggestion  to  the  king  or  his 
council,  unless  it  be  by  indictment  or  presentment "  (in  a  criminal 
charge),  "  or  by  writ  original  at  the  common  law  "  (in  a  civil 
suit),  "  nor  shall  be  put  out  of  his  franchise  of  freehold,  unless 
he  have  been  duly  put  to  answer,  and  forejudged  of  the  same  by 
due  course  of  law." 

Lord  Hale  has  quoted  a  remarkable  passage  from  a  year- 
book, not  long  after  these  statutes  of  25  Edward  III  and  28 
Edward  III,  which,  if  Sir  F.  Palgrave  had  not  overlooked,  he 
would  have  found  not  very  favourable  to  his  high  notions  of  the 


^The  words  of  the  petition  and  an- 
swer are  the  following: 

*'  Item,  que  nul  franc  homme  ne  soit 
mys  a  respondre  de  son  franc  tenement, 
ne  de  riens  qui  touche  vie  et  membre, 
fyns  ou  redemptions,  par  apposailles  de- 
vant  le  conseil  notre  seigneur  le  roi, 
ne  devant  ses  ministres  queconques,  si- 
noun  par  proces  de  ley  de  ces  en  arere 
use." 

"  II  plest  a  notre  seigneur  le  roi  que 
les  leies  de  son  roialme  soient  tenuz  et 
gardez  en  lour  force,  et  que  nul  homme 
soit  tenu  a  respondre  de  son  fraunk  tene- 
ment, sinoun  par  processe  de  ley:  mes 
de  chose  que  touche  vie  ou  membre,  con- 


tempts ou  excesse,  soit  fait  come  ad  este 
use  ces  en  arere.**  (**  Rot.  Pari.,**  ii,  228.) 
It  is  not  easy  to  perceive  what  was  re- 
served by  the  words  "  chose  que  touche 
vie  ou  membre;  "  for  the  council  never 
determined  these.  Possibly  it  regarded 
accusations  of  treason  or  felony^  which 
they  miffht  entertain  as  an  inquest, 
though  they  would  ultimately  be  trlea 
by  a  jury.  Contempts  are  easily  under- 
stood; and  by  excesses  were  meant  riots 
and  seditions.  These  political  offences, 
which  could  not  be  alwavs  safely  triea 
in  a  lower  court,  it  was  the  constant  in» 
tention  of  the  government  to  reserve  ioc 
the  council. 
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kingf's  prerogative  in  council.  "  In  after  ages,"  says  Hale,  "  the 
constant  opinion  and  practice  was  to  disallow  any  reversals  of 
judgment  by  the  council,  which  appears  by  the  notable  case 
in  year-book,  39  Edward  III,  14."  ("Jurisdiction  of  Lords' 
House,"  p.  41.)  It  is  indeed  a  notable  case,  wherein  the  chan- 
cellor before  the  council  reverses  a  judgment  of  a  court  of  law. 
"  Mes  les  justices  ne  pristoient  nul  regard  al  reverser  devant  le 
council,  par  ceo  que  ce  ne  fust  place  ou  jugement  purroit  estre 
reverse."  If  the  council  could  not  exercise  this  jurisdiction  on 
appeal,  which  is  not  perhaps  expressly  taken  away  by  any  statute, 
much  less  against  the  language  of  so  many  statutes  could  they 
lawfully  entertain  any  original  suit.  Such,  however,  were  the 
vacillations  of  a  motley  assembly,  so  steady  the  perseverance  of 
government  in  retaining  its  power,  so  indefinite  the  limits  of  an- 
cient usage,  so  loose  the  phrases  of  remedial  statutes,  passing 
sometimes  by  their  generality  the  intentions  of  those  who  enacted 
them,  so  useful,  we  may  add,  and  almost  indispensable,  was  a 
portion  of  those  prerogatives  which  the  crown  exercised  through 
the  council  and  chancery,  that  we  find  soon  afterward  a  statute 
(37  Edward  III,  c.  18),  which  recognises  in  some  measure  those 
irregular  proceedings  before  the  council,  by  providing  only  that 
those  who  make  suggestions  to  the  chancellor  and  great  council, 
by  which  men  are  put  in  danger  against  the  form  of  the  charter, 
shall  give  security  for  proving  them.  This  is  rendered  more  reme- 
dial by  another  act  next  year  (38  Edward  III,  c.  9),  which,  how- 
ever, leaves  the  liberty  of  making  such  suggestions  untouched. 
The  truth  is,  that  the  act  of  25  Edward  III  went  to  annihilate  the 
legal  and  equitable  jurisdiction  of  the  Court  of  Chancery-^— the 
former  of  which  had  been  long  exercised,  and  the  latter  was  be- 
ginning to  spring  up.  But  the  42  Edward  III,  c.  3,  which  seems 
to  go  as  far  as  the  former  in  the  enacting  words,  will  be  found, 
according  to  the  preamble,  to  regard  only  criminal  charges. 

Sir  Francis  Palg^ave  maintains  that  the  council  never  inter- 
mitted its  authority,  but,  on  the  contrary,  "  it  continually  assumed 
more  consistency  and  order.  It  is  probable  that  the  long  absences 
of  Henry  V  from  England  invested  this  body  with  a  greater 
degree  of  importance.  After  every  minority  and  after  every  ap- 
pointment of  a  select  or  extraordinary  council  by  authority  of 
the  legislature,  we  find  that  the  ordinary  council  acquired  a  fresh 
impulse  and  further  powers.  Hence  the  next  reign  constitutes 
a  new  era  "  (p.  80).  He  proceeds  to  give  the  same  passage  which 
I  have  quoted  from  "  Rot.  Pari.,"  8  Henry  VI,  vol.  v,  p.  343,  as 
well  as  one  in  an  earlier  Parliament  (2  Henry  VI,  p.  28).  But 
I  had  neglected  to  state  the  whole  case  where  I  mention  the 
articles  settled  in  Parliament  for  the  regulation  of  the  council.  In 
the  first  place,  this  was  not  the  king's  ordinary  council,  but  one 
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specially  appointed  by  the  lords  in  Parliament  for  the  govern- 
ment of  the  realm  during  his  minority.  They  consisted  of  cer- 
tain lords  spiritual  and  temporal,  the  chancellor,  the  treasurer, 
and  a  few  commoners.  These  commissioners  delivered  a  schedule 
of  provisions  **  for  the  good  and  the  governance  of  the  land,  which 
the  lords  that  be  of  the  king's  council  desireth  "  (p.  28).  It  does 
not  explicitly  appear  that  the  commons  assented  to  these  pro- 
visions ;  but  it  may  be  presumed,  at  least  in  a  legal  sense,  by  their 
being  present  and  by  the  schedule  being  delivered  into  Parlia- 
ment, "  baillez  en  meme  le  Parlement."  But  in  the  8  Henry  VI, 
where  the  same  provision  as  to  the  jurisdiction  of  this  extraor- 
dinary council  is  repeated,  the  articles  are  said,  after  being  ap- 
proved by  the  lords  spiritual  and  temporal,  to  have  been  read 
'*  coram  domino  rege  in  eodem  Parliamento,  in  presentia  trium 
regni  statuum  "  (p.  343).  It  is  always  held  that  what  is  expressly 
declared  to  be  done  in  presence  of  all  the  estates  is  an  act  of 
Parliament. 

We  find,  therefore,  a  recognition  of  the  principle  which  had 
always  been  alleged  in  defence  of  the  ordinary  council  in  this 
parliamentary  confirmation — the  principle  that  breaches  of  the 
law,  which  the  law  could  not,  through  the  weakness  of  its  min- 
isters, or  corruption,  or  partiality,  sufficiently  repress,  must  be 
reserved  for  the  strong  arm  of  royal  authority.  "Thus,"  says 
Sir  Francis  Palgrave,  "  did  the  council  settle  and  define  its  prin- 
ciples and  practice.  A  new  tribunal  was  erected,  and  one  which 
obtained  a  virtual  supremacy  over  the  common  law.  The  ex- 
ception reserved  to  their '  discretion '  of  interfering  wherever  their 
lordships  felt  too  much  might  on  one  side,  and  too  much  unmight 
on  the  other,  was  of  itself  sufficient  to  embrace  almost  every  dis- 
pute or  trial  "  (p.  81). 

But,  in  the  first  place,  this  latitude  of  construction  was  not 
by  any  means  what  the  Parliament  meant  to  allow,  nor  could 
it  be  taken,  except  by  wilfully  usurping  powers  never  imparted ; 
and,  secondly,  it  was  not  the  ordinary  council  which  was  thus 
constituted  during  the  kingf s  minority ;  nor  did  the  jurisdiction 
intrusted  to  persons  so  specially  named  in  Parliament  extend  to 
the  regular  officers  of  the  crown.  The  restraining  statutes  were 
suspended  for  a  time  in  favour  of  a  new  tribunal.  But  I  have 
already  observed  that  there  was  always  a  class  of  cases  precisely 
of  the  same  kind  as  those  mentioned  in  the  act  creating  this 
tribunal,  tacitly  excluded  from  the  operation  of  those  statutes, 
wherein  the  coercive  jurisdiction  of  the  king's  ordinary  council 
had  great  convenience — ^namely,  where  the  course  of  justice  was 
obstructed  by  riots,  combinations  of  maintenance,  or  overawing 
influence.  And  there  is  no  doubt  that,  down  to  the  final  aboli- 
tion of  the  Court  of  Star  Chamber  (which  was  no  other  thas\  tJsNft. 
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consilium  ordinaritim  under  a  different  name),  these  offences  were 
cognizable  in  it,  without  the  regular  forms  of  the  common  law.^* 

*'  From  the  reign  of  Edward  IV  we  do  not  trace  any  further 
opposition  to  the  authority  either  of  the  chancery  or  of  the  coun- 
cil. These  courts  had  become  ingrafted  on  the  constitution ;  and 
if  they  excited  fear  or  jealousy,  there  was  no  one  who  dared  to 
complain.  Yet  additional  parliamentary  sanction  was  not  consid- 
ered as  unnecessary  by  Henry  VII,  and  in  the  third  year  of  his 
reign  an  act  was  passed  for  giving  the  Court  of  Star  Chamber, 
which  had  now  acquired  its  determinate  name,  further  authority 
to  punish  divers  misdemeanours."    (Palgrave,  p.  97.) 

It  is  really  more  than  we  can  grant  that  the  jurisdiction  of 
the  consilium  ordinarium  had  been  ingrafted  on  the  constitution, 
when  the  statute-book  was  full  of  laws  to  restrain,  if  not  to  abro- 
gate it.  The  acts  already  mentioned,  in  the  reign  of  Henry  VI, 
by  granting  a  temporary  and  limited  jurisdiction  to  the  council, 
demonstrate  that  its  general  exercise  was  not  acknowledged  by 
Parliament.  We  can  only  say  that  it  may  have  continued  with- 
out remonstrance  in  the  reign  of  Edward  IV.  I  have  observed 
in  the  text  that  the  rolls  of  Parliament  under  Edward  IV  contain 
no  complaints  of  grievances.  But  it  is  not  quite  manifest  that 
the  council  did  exercise  in  that  reign  as  much  jurisdiction  as  it 
had  once  done.  Lord  Hale  tells  us  that  "  this  jurisdiction  was 
gradually  brought  into  great  disuse,  though  there  remain  some 
straggling  footsteps  of  their  proceedings  till  near  3  Henry  VII." 
("Hist,  of  Lords'  Jurisdiction,"  p.  38.)  And  the  famous  statute 
in  that  year,  which  erected  a  new  court,  sometimes  improperly 
called  the  Court  of  Star  Chamber,  seems  to  have  been  prompted 
by  a  desire  to  restore,  in  a  new  and  more  legal  form,  a  jurisdic- 
tion which  was  become  almost  obsolete,  and,  being  in  contradic- 
tion to  acts  of  Parliament,  could  not  well  be  rendered  effective 
without  one.^* 

We  can  not  but  discover,  throughout  the  learned  and  luminous 
"  Essay  on  the  Authority  of  the  King's  Council,"  a  strong  tend- 
ency to  represent  its  exercise  as  both  constitutional  and  salutary. 
The  former  epithet  can  not,  I  think,  be  possibly  applicable  in 
the  face  of  statute  law ;  for  what  else  determines  our  constitution? 
But  it  is  a  problem  with  some,  whether  the  powers  actually  ex- 
erted by  this  anomalous  court,  admitting  them  to  have  been,  at 
least  latterly,  in  contravention  of  many  statutes,  may  not  have 
been  rendered  necessary  by  the  disorderly  condition  of  society 
and  the  comparative  impotence  of  the  common  law.  This  can 
not  easily  be  solved  with  the  defective  knowledge  that  we  pos- 
sess.   Sometimes,  no  doubt,  the  "  might  on  one  side,  and  unmight 


"See 
"See 


Note  on  p.  685,  for  the  statute  31  Henry  VI,  c  a. 

**  Constitutional  History  of  E^Iand/'  vol.  i,  p.  49  (184a). 
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on  the  other,"  as  the  answer  to  a  petition  forcibly  expresses  it, 
afforded  a  justification  which,  practically  at  least,  the  commons 
themselves  were  content  to  sdlo^.  But  were  these  exceptional 
instances  so  frequent  as  not  to  leave  a  much  greater  number 
wherein  the  legal  remedy  by  suit  before  the  kingfs  justices  of 
assize  might  have  been  perfectly  effectual  ?  For  we  are  not  con- 
cerned with  the  old  county  courts,  which  were  perhaps  tumultu- 
ary and  partial  enough,  but  with  the  regular  administration,  civil 
and  criminal,  before  the  king's  justices  of  Oyer  and  Terminer 
and  of  jail  delivery.  Had  not  they,  generally  speaking,  in  the 
reign  of  Edward  III  and  his  successors,  such  means  of  enforcing 
the  execution  of  law  as  left  no  sufficient  pretext  for  recurring  to 
an  arbitrary  tribunal?  Liberty,  we  should  remember,  may  re- 
quire the  sacrifice  of  some  degree  of  security  against  private 
wrong,  which  a  despotic  government,  with  an  unlimited  power 
of  restraint,  can  alone  supply.  If  no  one  were  permitted  to  travel 
on  the  high  road  without  a  license,  or,  as  now  so  usual,  without 
a  passport,  if  no  one  could  keep  arms  without  a  registry,  if  every 
one  might  be  indefinitely  detained  on  suspicion,  the  evil-doers 
of  society  would  be  materially  impeded,  but  at  the  expense,  to  a 
certain  degree,  of  every  man's  freedom  and  enjoyment.  Free- 
dom being  but  a  means  to  the  greatest  good,  times  might  arise 
when  it  must  yield  to  the  security  of  still  higher  blessings ;  but 
the  immediate  question  is,  whether  such  were  the  state  of  society 
in  the  fourteenth  and  fifteenth  centuries.  Now  that  it  was  lawless 
and  insecure,  comparatively  with  our  own  times  or  the  times  of 
our  fathers,  is  hardly  to  be  disputed.  But  if  it  required  that  arbi- 
trary government  which  the  king's  council  were  anxious  to  main- 
tain, the  representatives  of  the  commons  in  Parliament,  knights 
and  burgesses^  not  above  the  law,  and  much  interested  in  the 
conservation  of  property,  must  have  complained  very  unreason- 
ably for  more  than  a  hundred  years.  They  were  apparently  as 
well  able  to  judge  as  our  writers  can  be ;  and  if  they  reckoned  a 
trial  by  jury  at  nisi  prius  more  likely,  on  the  whole,  to  insure 
a  just  adjudication  of  a  civil  suit,  than  one  before  the  great  officers 
of  state  and  other  constituent  members  of  the  ordinary  council, 
it  does  not  seem  clear  to  me  that  we  have  a  right  to  assert  the 
contrary.  This  mode  of  trial  by  jury,  as  has  been  seen  in  another 
place,  had  acquired,  by  the  beginning  of  the  fifteenth  century,  its 
present  form ;  and  considering  the  great  authority  of  the  judges 
of  assize,  it  may  not,  probably,  have  given  very  frequent  occasion 
for  complaint  of  partiality  or  corrupt  influence. 

XII,  page  693. — ^The  learned  author  of  the  "  Inquiry  into  the 
Rise  and  Growth  of  the  Royal  Prerogative  in  England "  has 
founded  his  historical  theory  on  the  confusion  vibicXv  Vi^  %>a.^'^"Q?y^'5k 
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to  have  grown  up  between  the  ideal  king  of  the  constitution  and 
the  personal  king  on  the  throne.  By  me  former  he  means  the 
personification  of  abstract  principles,  sovereign  power,  and  abso- 
lute justice,  which  the  law  attributes  to  the  genus  king,  but  which 
flattery  or  other  motives  have  transferred  to  the  possessor  of  the 
crown  for  the  time  being,  and  have  thus  changed  the  Teutonic 
cyning,  the  first  man  of  the  commonwealth,  the  man  of  the  high- 
est weregild,  the  man  who  was  so  much  responsible  that  he  might 
be  sued  for  damages  in  his  own  courts  or  deposed  for  misgov- 
ernment,  into  the  sole  irresponsible  person  of  indefeasible  pre- 
rogatives, of  attributes  almost  divine,  whom  Bracton  and  a  long 
series  of  subsequent  lawyers  raised  up  to  a  height  far  beyond 
the  theory  of  our  early  constitution. 

This  is  supported  with  great  acuteness  and  learning;  nor 
is  it  possible  to  deny  that  the  King  of  England,  as  the  law-books 
represent  him,  is  considerably  different  from  what  we  generally 
conceive  an  ancient  German  chieftain  to  have  been.  Yet  I  doubt 
whether  Mr.  Allen  has  not  laid  too  much  stress  on  this,  and  given 
to  the  fictions  of  law  a  greater  influence  than  they  possessed  in 
those  times  to  which  his  inquiry  relates ;  and  whether,  also,  what 
he  calls  the  monarchical  theory  was  so  much  derived  from  for- 
eign sources  as  he  apprehends.  We  have  no  occasion  to  seek, 
in  the  systems  of  civilians  or  the  dogmas  of  churchmen,  what 
arose  from  a  deep-seated  principle  of  human  nature.  A  king 
is  a  person ;  to  persons  alone  we  attach  the  attributes  of  power 
and  wisdom ;  on  persons  we  bestow  our  affection  or  our  ill  will. 
An  abstraction,  a  politic  idea  of  royalty,  is  convenient  for  lawyers; 
it  suits  the  speculative  reasoner,  but  it  never  can  become  so  famil- 
iar to  a  people,  especially  one  too  rude  to  have  listened  to  such 
reasoners,  as  the  simple  image  of  the  king,  the  one  man  whom 
we  are  to  love  and  to  fear.  The  other  idea  is  a  sort  of  mo- 
narchical pantheism,  of  which  the  vanishing  point  is  a  republic. 
And  to  this  the  prevalent  theory,  that  kings  are  to  reign  but  not 
to  govern,  can  not  but  lead.  It  is  a  plausible,  and  in  the  main, 
perhaps,  for  the  times  we  have  reached,  a  necessary  theory;  but 
it  renders  monarchy  ultimately  scarcely  possible.  And  it  was 
neither  the  sentiment  of  the  Anglo-Saxons,  nor  of  the  Norman 
baronage ;  the  feudal  relation  was  essentially  and  exclusively  per- 
sonal; and  if  we  had  not  enough,  in  a  more  universal  feding 
of  human  nature,  to  account  for  loyalty,  we  could  not  mistake 
its  inevitable  connection  with  the  fealty  and  homage  of  the  vassal. 
The  influence  of  Roman  notions  was  not  inconsiderable  upon 
the  Continent;  but  they  never  prevailed  very  much  here;  and 
though,  after  the  close  alliance  between  the  Church  and  state 
established  by  the  Reformation,  the  whole  weight  of  the  former 
was  thrown  into  the  scale  of  the  crown,  the  mediaeval  clergy,  as 
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I  have  observed  in  the  text,  were  anything  rather  than  upholders 
of  despotic  power. 

It  may  be  very  true  that,  by  considering  the  monarchy  as 
a  merely  political  institution,  the  scheme  of  prudent  men  to  avoid 
confusion,  and  confer  the  minimum  of  personal  authority  on  the 
reigning  prince,  the  principle  of  his  irresponsibility  seems  to  be 
better  maintained.  But  the  question  to  which  we  are  turning 
our  eyes  is  not  a  political  one ;  it  relates  to  the  positive  law  and 
positive  sentiments  of  the  English  nation  in  the  mediaeval  period. 
And  here  I  can  not  put  a  few  necessary  fictions  grown  up  in  the 
courts,  such  as,  the  king  never  dies,  the  king  can  do  no  wrong, 
the  king  is  everywhere,  against  the  tenor  of  our  constitutional 
language,  which  implies  an  actual  and  active  personality.  Mr. 
Allen  acknowledges  that  the  act  against  the  Dispensers  under 
Edward  II,  and  reconfirmed  after  its  repeal,  for  promulgating 
the  doctrine  that  allegiance  had  more  regard  to  the  crown  than 
to  the  person  of  the  king,  "  seems  to  establish,  as  the  deliberate 
opinion  of  the  legislature,  that  allegiance  is  due  to  the  person  of 
the  king  generally,  and  not  merely  to  his  crown  or  politic  capacity, 
so  as  to  be  released  and  destroyed  by  his  misgovemment  of  the 
kingdom  "  (p.  14) ;  which,  he  adds,  is  not  easily  reconcilable  with 
the  deposition  of  Richard  II.  But  that  was  accomplished  by 
force,  with  whatever  formalities  it  may  have  been  thought  ex- 
pedient to  surround  it. 

We  can  not,  however,  infer  from  the  declaration  of  the  legis- 
lature, that  allegiance  is  due  to  the  king's  person  and  not  to  his 
politic  capacity,  any  such  consequence  as  that  it  is  not,  in  any 
possible  case,  to  be  released  by  his  misgovemment.  This  was 
surely  not  in  the  spirit  of  any  Parliament  under  Edward  II  or 
Edward  III ;  and  it  is  precisely  because  allegiance  is  due  to  the 
person  that,  upon  either  feudal  or  natural  principles,  it  might  be 
cancelled  by  personal  misconduct.  A  contrary  language  was 
undoubtedly  held  under  the  Stuarts,  but  it  was  not  that  of  the 
mediaeval  period. 

The  tenet  of  our  law,  that  all  the  soil  belongs  theoretically  to 
the  king,  is  undoubtedly  an  enormous  fiction,  and  very  repug- 
nant to  the  barbaric  theory  preserved  by  the  Saxons,  that  all 
unappropriated  land  belonged  to  the  folk,  and  was  unalienable 
without  its  consent.**  It  was,  however,  but  an  extension  of  the 
feudal  tenure  to  the  whole  kingdom,  and  rested  on  the  personality 
of  feudal  homage.  William  established  it  more  by  his  power 
than  by  any  theory  of  lawyers ;  though  doubtless  his  successors 
often  found  lawyers  as  ready  to  shape  the  acts  of  power  into  a 
theory  as  if  they  had  originjjly  projected  them.    And  thus  grew 

**  It  has  been  mentioned  in  a  former       folcland  had  acquired  the  appellation  ter- 
note,  on  Mr.  Allen's  authority,  that  the       ra  regis  before  the  conquest. 
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up  the  high  schemes  of  prerogative,  which,  for  many  centuries, 
were  in  conflict  with  those  of  liberty.  We  are  not  able,  never- 
theless, to  define  the  constitutional  authority  of  the  Saxon  kings ; 
it  was  not  legislative,  nor  was  that  of  William  and  his  successors 
ever  such;  it  was  not  exclusive  of  redress  for  private  wrong, 
nor  was  this  ever  the  theory  of  English  law,  though  the  method 
of  remedy  might  not  be  sufficiently  effective ;  yet  it  had  certainly 
grown  before  the  conquest,  with  no  help  from  Roman  notions, 
to  something  very  unlike  that  of  the  German  kings  in  Tacitus. 

XIII,  page  706. — ^The  reduction  of  the  free  ceorls  into  villen- 
age,  especially  if  as  general  as  is  usually  assumed,  is  one  of  the 
most  remarkable  innovations  during  the  Anglo-Norman  period; 
and  one  which,  as  far  as  our  published  records  extend,  we  can  not 
wholly  explain.  Observations  have  been  made  on  it  by  Mr. 
Wright,  in  the  "  Archaeologia  "  (vol.  xxx,  p.  225).  After  ad- 
verting to  the  oppression  of  the  peasants  in  Normandy,  which 
produced  several  rebellions,  he  proceeds  thus :  "  These  feelings 
of  hatred  and  contempt  for  the  peasantry  were  brought  into  our 
island  by  the  Norman  barons  in  the  latter  half  of  the  eleventh 
century.  The  Saxon  laws  and  customs  continued ;  but  the  Nor- 
mans acted  as  the  Franks  had  done  toward  the  Roman  coloni: 
they  enforced  with  harshness  the  laws  which  were  in  their  own 
favour,  and  gradually  threw  aside  or  broke  through  those  which 
were  in  favour  of  the  miserable  serf." 

In  the  "  Laws  of  Henry  I  "  we  find  the  weregild  of  the  twy- 
hinder,  or  villein,  set  at  two  hundred  shillings  in  Wessex,  "  quae 
caput  regni  est  et  legum  "  (c.  70).  But  this  expression  argues 
an  Anglo-Saxon  source;  and,  in  fact,  so  much  in  that  treatise 
seems  to  be  copied,  without  regard  to  the  change  of  times,  from 
old  authorities,  mixed  up  with  provisions  of  a  feudal  or  Norman 
character,  that  we  hardly  know  how  to  distinguish  what  belongs 
to  each  period.  It  is  far  from  improbable  that  villenage,  in  the 
sense  the  word  afterward  bore — that  is,  an  absolutely  servile  ten- 
ure of  lands,  not  only  without  legal  rights  over  them,  but  with 
an  incapacity  of  acquiring  either  immovable  or  movable  property 
against  the  lord — may  have  made  considerable  strides  before  the 
reign  of  Henry  II."  But  unless  light  should  be  thrown  on  its 
history  by  the  publication  of  more  records,  it  seems  almost  im- 
possible to  determine  the  introduction  of  predial  villenage  more 
precisely  than  to  say  it  does  not  appear  in  the  laws  of  England 

,"  A  presumptive  proof  of  this  may  be  portion  of  the  three   classes  of  men  i» 

^n^  f  ?."  \  ""^^l^"  »°  ^«  "^La^s  o«  ijinost  the  only  part  that  aptia?s  ^"ent 

hllvZ  I*   .S*.®*'.'^***'*  *.^*  penalty  paya-  The  cotset.   who   is  often   StntiwoS  in 

is  se/.;  7»I-!S?  '°'  ""It'"  P5«y  offences  "  Doomsday."  may  thus  have  WnS  S- 

ih^J  J^^^t  ^*?u*'  *****  ?^  •  ^^^^  •*  '«"0'  ^i"«n'  n«»r»y  similar  to  what  GlS 

Sirii  S?re°Jic}/ter*J;Tnd  SSS  l^  ^"  ^"^  '^'^^  '^^'^^^  ^^^ 
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at  the  conquest,  and  it  does  so  in  the  time  of  Glanvil.  Mr. 
Wright's  memoir  in  the  "  Archaeologia,"  above  quoted,  contains 
some  interesting  matter;  but  he  has  too  much  confounded  the 
theow,  or  Anglo-Saxon  slave,  with  the  ceorl ;  not  even  mention- 
ing the  latter,  though  it  is  indisputable  that  villanus  is  the  equiva- 
lent of  ceorl,  and  servus  of  theow. 

But  I  suspect  that  we  go  a  great  deal  too  far  in  setting  down 
the  descendants  of  these  ceorls — that  is,  the  whole  Anglo-Saxon 
population  except  thanes  and  burgesses — as  almost  universally 
to  be  counted  such  villeins  as  we  read  of  in  our  law-books,  or  in 
concluding  that  the  cultivators  of  the  land,  even  in  the  thirteenth 
century,  were  wholly,  or  at  least  generally,  servile.  It  is  not  only 
evident  that  small  freeholders  were  always  numerous,  but  we 
are,  perhaps,  greatly  deceived  in  fancying  that  the  occupiers  of 
villein  tenements  were  usually  villeins.  Terre-tenants  en  villen- 
age  and  tenants  par  copie,  who  were  undoubtedly  free,  appear 
in  the  early  year-books,  and  we  know  not  why  they  may  not 
always  have  existed."  This,  however,  is  a  subject  which  I  am 
not  sufficiently  conversant  with  records  to  explore;  it  deserves 
the  attention  of  those  well-informed  and  diligent  antiquaries 
whom  we  possess.  Meantime  it  is  to  be  observed  that  the  lands 
occupied  by  villani  or  bordarii,  according  to  the  "  Doomsday  " 
survey,  were  much  more  extensive  than  the  copyholds  of  the 
present  day;  and  making  every  allowance  for  enfranchisements, 
we  can  hardly  believe  that  all  these  lands,  being,  in  fact,  by  far 
the  greater  part  of  the  soil,  were  the  villenagia  of  Glanvil's  and 
Bracton's  age.  It  would  be  interesting  to  ascertain  at  what  time 
the  latter  were  distinguished  from  libera  tenementa ;  at  what  time, 
that  is,  the  distinction  of  territorial  servitude,  independent  as  it 
was  of  the  personal  state  of  the  occupant,  was  established  in 
England. 

XIV,  page  707. — ^This  identity  of  condition  between  the  vil- 
lein regardant  and  in  gross  appears  to  have  been,  even  lately, 
called  in  question,  and  some  adhere  to  the  theory  which  sup- 
poses an  inferiority  in  the  latter.  The  following  considerations 
will  prove  that  I  have  not  been  mistaken  in  rejecting  it : 

I.  It  will  not  be  contended  that  the  words  "  regardant "  and 
"  in  gross  "  indicate  of  .themselves  any  specific  difference  between 
the  two,  or  can  mean  anjrthing  but  the  title  by  which  the  villein 
was  held ;  prescriptive  and  territorial  in  one  case,  absolute  in  the 
other.     For  the  proof,  therefore,  of  any  such  difference  we  re- 

^*  Tbe  following  passage  in  the  chroni-  ciiidam  Anglico  natione,  glebae  adscripto, 

cle  of  Brakelond  does  not  mention  any  de  cajus  fioelitate  plenius  confidebat  quia 

manumission  of  the  ceorl  on  whom  Abbot  bonus  areola  erat,  et  quia  nesciebat  Io< 

Samson      conferred     a     manor:      Unum  qui  Gallice  (p.  24). 
solum    manerium    carta   sua    confirmaTtt 
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quire  some  ancient  authority,  which  has  not  been  g^ven.  II.  The 
villein  regardant  might  be  severed  from  the  manor,  with  or 
out  land,  and  would  then  become  a  villein  in  gross.  If  he 
sold  as  a  domestic  serf,  he  might,  perhaps,  be  practically  in  a 
lower  condition  than  before,  but  his  legal  state  was  the  same. 
If  he  was  aliened  with  lands,  parcels  of  the  manor,  as  in  the  case 
of  its  descent  to  coparceners  who  made  partition,  he  would  no 
longer  be  regardant,  because  that  implied  a  prescriptive  depend- 
ence on  the  lord,  but  would  occupy  the  same  tenements  and  be 
in  exactly  the  same  position  as  before.  "  Villein  in  gross,"  says 
Littleton,  ''  is  where  a  man  is  seised  of  a  manor  whereunto  a 
villein  is  regardant,  and  granteth  the  same  villein  by  deed  to 
another ;  then  he  is  a  villein  in  gross,  and  not  regardant.''  (Sect 
i8i.)  III.  The  servitude  of  all  villeins  was  so  complete  that  we 
can  not  conceive  degrees  in  it.  No  one  could  purchase  lands 
or  possess  goods  of  his  own ;  we  do  not  find  that  any  one,  being 
strictly  a  villein,  held  by  certain  services ;  "  he  must  have  regard, 
says  Coke,  "  to  that  which  is  commanded  unto  him ;  or,  in  the 
words  of  Bracton,  '  a  quo  praestandum  servitium  incertum  et  in- 
determinatum,  ubi  scire  non  poterit  vespere  quod  servitium  fieri 
debet  mane.'  "  (Co.  Lit.,  120,  b.)  How  could  a  villein  in  gross 
be  lower  than  this  ?  It  is  true  that  the  villein  had  one  inestimable 
advantage  over  the  American  negro,  that  he  was  a  freeman,  ex- 
cept relatively  to  his  lord ;  possibly  he  might  be  better  protected 
against  personal  injury ;  but  in  hi$  incapacity  of  acquiring  secure 
property,  or  of  refusing  labour,  he  was  just  on  the  same  footing. 
It  may  be  conjectured  that  some  villeins  in  gross  were  descend^ 
from  the  servi,  of  whom  we  find  twenty-five  thousand  enumerated 
in  ''  Doomsday."  Littleton  says :  ''  If  a  man  and  his  ancestors, 
whose  heir  he  is,  have  been  seised  of  a  villein  and  of  his  ancestors, 
as  of  villeins  in  gross,  time  out  of  memory  of  man,  these  are 
villeins  in  gross."    (Sect.  182.) 

It  has  been  often  asserted  that  villeins  in  gross  seem  not  to 
have  been  a  numerous  class,  and  it  might  not  be  easy  to  adduce 
distinct  instances  of  them  in  the  fourteenth  and  fifteenth  centuries, 
though  we  should  scarcely  infer,  from  the  pains  Littleton  takes 
to  describe  them,  that  none  were  left  in  his  time.  But  some  may 
be  found  in  an  earlier  age.  In  the  ninth  of  John,  William  sued 
Ralph  the  priest  for  granting  away  lands  which  he  held  to  Can- 
ford  priory.  Ralph  pleaded  3iat  they  were  his  freehold.  William 
replied  that  he  held  them  in  villenage,  and  that  he  (the  plaintiff) 
had  sold  one  of  Ralph's  sisters  for  four  shillings.  (Blomefidd's 
"  Norfolk,"  vol.  iii,  p.  860,  4to  edition.)  And  Mr.  Wright  has 
found  in  Madox's  "  Formulare  Anglicanum  "  not  less  than  five 
instances  of  villeins  sold  with  their  family  and  chattels,  but  with- 
out land.    ("  Archaeologia,"  xxx,  228.)    Even  where  they  were 


NOTES  TO  CHAPTER  VIII  llll 

sold  along  with  land,  unless  it  were  a  manor,  they  would,  as  has 
been  observed  before,  have  been  villeins  in  gross.  I  have,  how- 
ever, been  informed  that  in  valuations  under  escheats  in  the  old 
records  a  separate  value  is  never  put  upon  villeins ;  their  aliena- 
tion without  the  land  was  apparently  not  contemplated.  Few 
cases  concerning  villeins  in  gross,  it  has  been  said,  occur  in  the 
year-books;  but  villenage  of  any  kind  does  not  furnish  a  great 
many ;  and  in  several  I  do  not  perceive,  in  consulting  the  report, 
that  the  party  can  be  shown  to  have  been  regardant.  One 
reasons  why  villeins  in  gross  should  have  become  less  and 
less  numerous  was  that  they  could,  for  the  most  part,  only  be 
claimed  by  showing  a  written  grant,  or  by  prescription  through 
descent;  so  that,  if  the  title-deed  were  lost,  or  the  descent  un- 
proved, the  villein  became  free. 

Manumissions  were  often,  no  doubt,  gratuitous ;  in  some  cases 
the  villein  seems  to  have  purchased  his  freedom.  For  though 
in  strictness,  as  Glanvil  tells  us,  he  could  not  "  libertatem  suam 
suis  denariis  quserere,"  inasmuch  as  all  he  possessed  already  be- 
longed to  the  lord,  it  would  have  been  thought  a  meanness  to 
insist  on  so  extreme  a  right.  In  order,  however,  to  make  the 
deed  more  secure,  it  was  usual  to  insert  the  name  of  a  third  person 
as  paying  the  consideration  money  for  the  enfranchisement. 
("  Archaeologia,"  xxx,  228.) 

It  appears  not  by  any  means  improbable  that  regular  money 
payments,  or  other  fixed  liabilities,  were  often  substituted  instead 
of  uncertain  services  for  the  benefit  of  the  lord  as  well  as  the 
tenant.  And  when  these  had  lasted  a  considerable  time  in  any 
manor,  the  villenage  of  the  latter,  without  any  manumission, 
would  have  expired  by  desuetude.  But,  perhaps,  an  entry  of  his 
tenure  on  the  court-roll,  with  a  copy  given  to  himself,  would 
operate  of  itself,  in  construction  of  law,  as  a  manumission.  This 
I  do  not  pretend  to  determine. 

XV,  page  711. — ^The  public  history  of  Europe  in  the  middle 
ages  inadequately  represents  the  popular  sentiment,  or  only  when 
it  is  expressed  too  loudly  to  escape  the  regard  of  writers  intent 
sometimes  on  less  important  subjects.  But  when  we  descend 
below  the  surface,  a  sullen  murmur  of  discontent  meets  the  ear, 
and  we  perceive  that  mankind  was  not  more  insensible  to  wrongs 
and  sufferings  than  at  present.  Besides  the  various  outbreaking^ 
of  the  people  in  several  counties,  and  their  complaints  in  Parlia- 
ment, after  the  commons  obtained  a  representation,  we  gain  a 
conclusive  insight  into  the  spirit  of  the  times  by  their  popular 
poetry.  Two  very  interesting  collections  of  this  kind  have  been 
lately  published  by  the  Camden  Society,  through  the  diligence 
of  Mr.  Thomas  Wright ;  one,  the  "  Poems  "  attributed  to  Walter 
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Mapes ;  the  other,  the  "  Political  Songs  of  England,  from  John 
to  Edward  11." 

Mapes  lived  under  Henry  II,  and  has  long  been  known  as 
the  reputed  author  of  humorous  Latin  verses ;  but  it  seems  much 
more  probable  that  the  far  greater  part  of  the  collection  lately 
printed  is  not  from  his  hand.  They  may  pass,  not  for  the  pro- 
duction of  a  single  person,  but  rather  of  a  class,  during  many 
years,  or,  in  general  words,  a  century,  ending  with  the  death  of 
Henry  III  in  1272.  Many  of  them  are  professedly  written  by  an 
imaginary  Golias. 

"  They  are  not  the  expressions  of  hostility  of  one  man  against 
an  order  of  monks,  but  of  the  indignant  patriotism  of  a  consider- 
able portion  of  the  English  nation  against  the  encroachments 
of  civil  and  ecclesiastical  tyranny."  (Introduction  to  "  Poems  " 
ascribed  to  Walter  Mapes,  p.  21.)  The  poems  in  this  collection 
reflect  almost  entirely  on  the  Pope  and  the  higher  clergy.  They 
are  all  in  rhyming  Latin,  and  chiefly,  though  with  exceptions, 
in  the  loose  trochaic  metre  called  Leonine.  The  authors,  there- 
fore, must  have  been  clerks,  actuated  by  the  spirit  which,  in  a 
church  of  great  inequality  in  its  endowments,  and  with  a  very 
numerous  body  of  poor  clergy,  is  apt  to  gain  strength,  but  cer- 
tainly, as  ecclesiastical  history  bears  witness,  not  one  of  mere 
envious  malignity  toward  the  prelates  and  the  court  of  Rome. 
These  deserved  nothing  better,  in  the  thirteenth  century,  than 
biting  satire  and  indignant  reproof,  and  the  poets  were  willing 
enough  to  bestow  both. 

But  this  popular  poetry  of  the  middle  ages  did  not  confine 
itself  to  the  Church.  In  the  collection  entitled  "  Political  Songs  " 
we  have  some  reflecting  on  Henry  III,  some  on  the  general  ad- 
ministration. The  famous  song  on  the  battle  of  Lewes  in  1264 
is  the  earliest  in  English ;  but  in  the  reign  of  Edward  I  several 
occur  in  that  language.  Others  are  in  French  or  in  Latin ;  one 
complaining  of  the  taxes  is  in  an  odd  mixture  of  these  two  lan- 
guages; which,  indeed,  is  not  without  other  examples  in  medi- 
aeval poetry.  These  Latin  songs  could  not,  of  course,  have  been 
generally  understood.  But  what  the  priests  sung  in  Latin,  they 
said  in  English;  the  lower  clergy  fanned  the  flame,  and  gave 
utterance  to  what  others  felt.  It  may,  perhaps,  be  remarked,  as 
a  proof  of  general  sympathy  with  the  democratic  spirit  which 
was  then  fermenting,  that  we  have  a  song  of  exultation  on  the 
great  defeat  which  Philip  IV  had  just  sustained  at  Courtrai,  in 
1302,  by  the  burgesses  of  the  Flemish  cities,  on  whose  liberties 
he  had  attempted  to  trample  (p.  187).  It  is  true  that  Edward  I 
was  on  ill  terms  with  France,  but  the  political  interests  of  the 
king  would  not,  perhaps,  have  dictated  the  popular  ballad. 

It  was  an  idle  exaggeration  in  him  who  said  that,  if  he  could 
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make  the  ballads  of  a  people,  any  one  might  make  their  laws. 
Ballads,  like  the  press,  and  especially  that  portion  of  the  press 
which  bears  most  analogy  to  them,  generally  speaking,  give  vent 
to  a  spirit  which  has  been  at  work  before.  But  they  had,  no 
doubt,  an  influence  in  rendering  more  determinate,  as  well  as 
more  active,  that  resentment  of  wrong,  that  indignation  at  tri- 
umphant oppression,  that  belief  in  the  vices  of  the  great,  which, 
too  often  for  social  peace  and  their  own  happiness,  are  cherished 
by  the  poor.  In  comparison,  indeed,  with  the  efficacy  of  the 
modem  press,  the  power  of  ballads  is  trifling.  Their  lively  spright- 
liness,  the  humorous  tone  of  their  satire,  even  their  metrical  form, 
sheathe  the  sting ;  and  it  is  only  in  times  when  political  bitterness 
is  at  its  height  that  any  considerable  influence  can  be  attached  to 
them,  and  then  it  becomes  undistinguishable  from  more  energetic 
motives.  Those  which  we  read  in  the  collection  above  mentioned 
appear  to  me  rather  the  signs  of  popular  discontent  than  greatly 
calculated  to  enhance  it.  In  that  sense  they  are  very  interesting, 
and  we  can  not  but  desire  to  see  the  promised  continuation  to  the 
end  of  Richard  IPs  reign."  They  are  said  to  have  become  after- 
ward less  frequent,  though  the  wars  of  the  Roses  were  likely  to 
bring  them  forward. 

Some  of  the  political  songs  are  written  in  France,  though 
relating  to  our  Kings  John  and  Henry  III.  Deducting  these, 
we  have  two  in  Latin  for  the  former  reign ;  seven  in  Latin,  three 
in  French  (or  what  the  editor  calls  Anglo-Norman,  which  is 
really  the  same  thing),  one  in  a  mixture  of  the  two,  and  one  in 
English,  for  the  reign  of  Henry  III.  In  the  reigns  of  Edward  I 
and  Edward  II  we  have  eight  in  Latin,  three  in  French,  nine  in 
English,  and  four  in  mixed  languages;  a  style  employed  prob- 
ably for  amusement.  It  must  be  observed  that  a  large  proportion 
of  these  songs  contain  panegyric  and  exultation  on  victory  rather 
than  satire;  and  that  of  the  satire  much  is  general,  and  much 
falls  on  the  Church ;  so  that  the  animadversions  on  the  king  and 
the  nobility  are  not  very  frequent,  though  with  considerable  bold- 
ness; but  this  is  more  shown  in  the  Latin  than  the  English 
poems. 

^*  Mr.  Wright  has  men  «  few  tpeci-  may  reckon  Piert  Plowman  an  inttano« 

mens  in  '*  Essays  on  the  Literature  and  of  popular  satire*  though  far  superior  to 

Popular  Superstition  of  England  in  the  the  rest. 
Middle  Ages/'  vol.  i,  p.  257.    In  fact,  we 
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I,  page  748. — ^A  rapid  decline  of  learning  began  in  the  sixth 
century,  of  which  Gregory  of  Tours  is  both  a  witness  and  an 
example.  It  is,  therefore,  properly  one  of  the  dark  ages,  more 
so  by  much  than  the  eleventh,  which  concludes  them ;  since  very 
few  were  left  in  the  Church  who  possessed  any  acquaintance  with 
classical  authors,  or  who  wrote  with  any  command  of  the  Latin 
language.  Their  studies,  whenever  they  studied  at  all,  were  al- 
most exclusively  theological;  and  this  must  be  understood  as 
to  the  subsequent  centuries.  By  theological  is  meant  the  vulgate 
Scriptures  and  some  of  the  Latin  fathers ;  not,  however,  by  rea- 
soning upon  them,  or  doing  much  more  than  introducing  them 
as  auUiority  in  their  own  words.  In  the  seventh  century,  and  still 
more  at  the  beginning  of  the  eighth,  very  little  even  of  this  re- 
mained in  France,  where  we  find  hardly  a  name  deserving  of 
remembrance  in  a  literary  sense ;  but  Isidore,  and  our  own  Bede, 
do  honour  to  Spain  and  Britain. 

It  may  certainly  be  said  for  France  and  Germany,  notwith- 
standing a  partial  interruption  in  the  latter  part  of  the  ninth  and 
beginning  of  the  tenth  century,  that  they  were  gradually  pro- 
gressive from  the  time  of  Charlemagne.  But  then  this  progress 
was  so  very  slow,  and  the  men  in  front  of  it  so  little  capable  of 
bearing  comparison  with  those  of  later  times,  considering  their 
writings  positively  and  without  indulgence,  that  it  is  by  no  means 
unjust  to  call  the  centuries  dark  which  elapsed  between  Charle- 
magne and  the  manifest  revival  of  literary  pursuits  toward  the 
end  of  the  eleventh  century.  Alcuin,  for  example,  has  left  us 
a  good  deal  of  poetry.  This  is  superior  to  what  we  find  in  some 
other  writers  of  the  obscure  period,  and  indicates  both  a  correct 
ear  and  a  familiarity  with  the  Latin  poets,  especially  Ovid.  Still 
his  verses  are  not  as  good  as  those  which  schoolboys  of  fourteen 
now  produce,  either  in  poetical  power  or  in  accuracy  of  language 
and  metre.  The  errors,  indeed,  are  innumerable.  Aldhelm,  an 
earlier  Anglo-Saxon  poet,  with  more  imaginative  spirit,  is  further 
removed  from  classical  poetry.  Lupus,  Abbot  of  Ferrieres,  early 
in  the  ninth  century,  in  some  of  his  epistles  writes  tolerable  Latin, 
though  this  is  far  from  being  always  the  case ;  he  is  smitten  with 
a  love  of  classical  literature,  quotes  several  poets  and  prose 
writers,  and  is  almost  as  curious  about  little  points  of  philoloia:y 
as  an  Italian  scholar  of  the  fifteenth  century.  He  was  continually 
borrowing  books  in  order  to  transcribe  them — a  proof,  however, 
of  their  scarcity  and  of  the  low  condition  of  general  learning, 
which  is  the  chief  point  we  have  to  regard.*    But  his  more  cele- 

K  I  ^^^  Tr***"F*  °'  Lupus  Servatus.  Ab-       Balure;    and    a    good    account    of   them 
t)ot    of    Fem^res,    were    published    by       will  be  found  in  Amp^re't  "  Hist  Litt," 
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brated  correspondent,  Eginhard,  went  beyond  him.  Both  his 
"  Annals  "  and  the  "  Life  of  Charlemagne  "  are  very  well  writ- 
ten, in  a  classical  spirit,  unlike  the  Church  Latin ;  though  a  few 
words  and  phrases  may  not  be  of  the  best  age,  I  should  place 
Eginhard  above  Alcuin  and  Lupus,  or,  as  far  as  I  know,  any 
other  of  the  Caroline  period. 

The  tenth  century  has  in  all  times  borne  the  worst  name. 
Baronius  calls  it,  in  one  page,  plumbeum,  obscurum,  infelix. 
("  Annales,"  a.  d.  900.)  And  Cave,  who  dubs  all  his  centuries 
by  some  epithet,  assigns  ferreum  to  the  tenth.  Nevertheless, 
there  was  considerably  less  ignorance  in  France  and  Germany 
during  the  latter  part  of  this  age  than  before  the  reign  of  Charle- 
magne, or  even  in  it;  more  glimmerings  of  acquaintance  with 
the  Latin  classics  appear;  and  the  schools,  cathedral  and  con- 
ventual, had  acquired  a  more  regular  and  uninterrupted  scheme 
of  instruction.  The  degraded  condition  of  papal  Rome  has  led 
many  to  treat  this  century  rather  worse  than  it  deserves;  and, 
indeed,  Italy  was  sunk  very  low  in  ignorance.  As  to  the  eleventh 
century,  the  upward  progress  was  extremely  perceptible.  It  is 
commonly  reckoned  among  the  dark  ages  till  near  its  close; 
but  these  phrases  are,  of  course,  used  comparatively,  and  be- 
cause the  difference  between  that  and  the  twelfth  was  more 
sensible  than  we  find  in  any  two  that  are  consecutive  since  the 
sixth. 

The  state  of  literature  in  England  was  by  no  means  parallel 
to  what  we  find  on  the  Continent.  Our  best  age  was  precisely 
the  worst  in  France ;  it  was  the  age  of  the  Heptarchy — that  of 
Theodore,  Bede,  Aldhelm,  Caedmon,  and  Alcuin;  to  whom,  if 
Ireland  will  permit  us,  we  may  desire  to  add  Scotus,  who  came 
a  little  afterward,  but  whose  residence  in  this  island  at  any  time 
appears  an  unauthenticated  tale.  But  we  know  how  Alfred  speaks 
of  the  ignorance  of  the  clergy  in  his  own  age.  Nor  was  this  much 
better  afterward.  Even  the  eleventh  century,  especially  before 
the  conquest,  is  a  very  blank  period  in  the  literary  annals  of 
England.  No  one  can  have  a  conception  how  wretchedly  scanty 
is  the  list  of  literary  names  from  Alfred  to  the  conquest  who  does 
not  look  to  Mr.  Turner's  "  History  of  the  Anglo-Saxons  "  or  to 
Mr.  Wright's  "  Biographia  Literaria." 

There  could  be  no  general  truth  respecting  the  past,  as  it 
appeared  to  me,  more  notorious,  or  more  incapable  of  being 
denied  with  any  plausibility,  than  the  characteristic  ignorance  of 
Europe  during  those  centuries  which  we  commonly  style  the 
dark  ages.    A  powerful  stream,  however,  of  what,  as  to  the  ma- 

Sol.  iii,  p.  2^),  as  well  as  in  older  works.  in   Lupus  quotations   from   Horace,   Vir> 

e  is  a  much  better  writer  than  Gregory  Ril.   Martial,  Cicero,  Aulus  Gellius,  and 

of  Tours,  but  9uite  at  much  inferior  to  Tro^s     Pompeiut     (meaning     probably 

Sidonius   Apollmaris.     I   hare   observed  Justm). 
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jority  at  least,  I  must  call  prejudice,  has  been  directed  of  late 
years  in  an  opposite  direction.  The  mediaeval  period,  in  manners, 
in  arts,  in  literature,  and  especially  in  religion,  has  been  regarded 
with  unwonted  partiality;  and  this  favourable  temper  has  been 
extended  to  those  ages  which  had  lain  most  frequently  under  the 
ban  of  historical  and  literary  censure. 

A  considerable  impression  has  been  made  on  the  predisposed 
by  the  "  Letters  on  the  Dark  Ages,"  which  we  owe  to  Dr.  Mait- 
land.  Nor  is  this  by  any  means  surprising;  both  because  the 
predisposed  are  soon  convinced,  and  because  the  "  Letters  "  are 
written  with  great  ability,  accurate  learnings  a  spirited  and  lively 
pen,  and  consequently  with  a  success  in  skirmishing  warfare 
which  many  readily  mistake  for  the  gain  of  a  pitched  batde. 
Dr.  Maitland  is  endowed  with  another  quality,  far  more  rare  in 
historical  controversy,  especially  of  the  ecclesiastical  kind :  I  be- 
lieve him  to  be  of  scrupulous  integrity,  minutely  exact  in  all  that 
he  asserts ;  and,  indeed,  the  wrath  and  asperity,  which  sometimes 
appear  rather  more  than  enough,  are  only  called  out  by  what  he 
conceives  to  be  wilful  or  slovenly  misrepresentation.  Had  I, 
therefore,  the  leisure  and  means  of  following  Dr.  Maitland 
through  his  quotations,  I  should  probably  abstain  from  doing  so 
from  the  reliance  I  should  place  on  his  testimony,  both  in  regard 
to  his  power  of  discerning  truth  and  his  desire  to  express  it.  But 
I  have  no  call  for  any  examination  could  I  institute  it ;  since  the 
result  of  my  own  reflections  is  that  everything  which  Dr.  Mait- 
land asserts  as  matter  of  fact — I  do  not  say  suggests  in  all  his 
language — may  be  perfectly  true,  without  affecting  the  great 
proposition  that  the  dark  ages,  those  from  the  sixth  to  the  elev- 
enth, were  ages  of  ignorance.  Nor  does  he,  as  far  as  I  collect, 
attempt  to  deny  this  evident  truth ;  it  is  merely  his  object  to  prove 
that  they  were  less  ignorant,  less  dark,  and  in  all  points  of  view 
less  worthy  of  condemnation  than  many  suppose.  I  do  not  gain- 
say this  position ;  being  aware,  as  I  have  observed  both  in  this 
and  in  another  work,  that  the  mere  ignorance  of  these  ages,  strik- 
ing as  it  is  in  comparison  with  earlier  and  later  times,  has  been 
sometimes  exaggerated;  and  that  Europeans,  and  especially 
Christians,  could  not  fall  back  into  the  absolute  barbarism  of  the 
Esquimaux.  But  what  a  man  of  profound  and  accurate  learning 
puts  forward  with  limitations,  sometimes  expressed,  and  always 
present  to  his  own  mind,  a  heady  and  shallow  retailer  takes  up, 
and  exaggerates  in  conformity  with  his  own  prejudices. 

The  "  Letters  on  the  Dark  Ages  "  relate  principally  to  the 
theological  attainment  of  the  clergy  during  that  period,  which 
the  author  assumes,  rather  singularly,  to  extend  from  a.  d.  800 
to  1200;  thus  excluding  midnight  from  his  definition  of  dark- 
ness, and  replacing  it  by  the  break  of  day.    And  in  many  respects, 
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especially  as  to  the  knowledge  of  the  vulgate  Scriptures  possessed 
by  the  better-informed  clergy,  he  obtains  no  very  difHcult  vic- 
tory over  those  who  have  imbibed  extravagant  notions,  both  as 
to  the  ignorance  of  the  Sacred  Writings  in  those  times  and  the 
desire  to  keep  them  away  from  the  people.  This  latter  prejudice 
is  obviously  derived  from  a  confusion  of  the  subsequent  period, 
the  centuries  preceding  the  Reformation,  with  those  which  we 
have  immediately  before  us.  But  as  the  word  dark  is  commonly 
used,  either  in  reference  to  the  body  of  the  laity  or  to  the  generaJ 
extent  of  liberal  studies  in  the  Church,  and  as  it  involves  a  com- 
parison with  prior  or  subsequent  ages,  it  can  not  be  improper 
in  such  a  sense,  even  if  the  manuscripts  of  the  Bible  should  have 
been  as  common  in  monasteries  as  Dr.  Maitland  supposes ;  and 
yet  his  proofs  seem  much  too  doubtful  to  sustain  that  hypothesis. 

There  is  a  tendency  to  set  aside  the  verdict  of  the  most  ap- 
proved writers,  which  gives  too  much  of  a  polemical  character, 
too  much  of  the  tone  of  an  advocate  who  fights  every  point, 
rather  than  of  a  calm  arbitrator,  to  the  "  Letters  on  the  Dark 
Ages."  For  it  is  not  Henry,  or  Jortin,  or  Robertson,  who  are 
our  usual  testimonies,  but  their  immediate  masters,  Muratori, 
and  Fleury,  and  Tiraboschi,  and  Brucker  and  the  Benedictine 
authors  of  the  "  Literary  History  of  France,"  and  many  others 
in  France,  Italy,  and  Germany.  The  latest  who  has  gone  over 
this  rather  barren  ground,  and  not  inferior  to  any  in  well-applied 
learning,  in  candour  or  good  sense,  is  M.  Ampere,  in  his  '*  His- 
toire  Litteraire  de  la  France  avant  le  douzieme  siecle  "  (3  vols., 
Paris,  1840).  No  one  will  accuse  this  intelligent  writer  of  unduly 
depreciating  the  ages  which  be  thus  brings  before  us;  and  by 
the  perusal  of  his  volumes,  to  which  Heeren  and  Eichhom  may 
be  added  for  Germany,  we  may  obtain  a  clear  and  correct  out- 
line, which,  considering  the  shortness  of  life  compared  with  the 
importance  of  exact  knowledge  on  such  a  subject,  will  suffice 
for  the  great  majority  of  readers.  I  by  no  means,  however,  would 
exclude  the  "  Letters  on  the  Dark  Ages,"  as  a  spirited  pleading 
for  those  who  have  often  been  condemned  unheard. 

I  shall  conclude  by  remarking  that  one  is  a  little  tempted  to 
inquire  why  so  much  anxiety  is  fdt  by  the  advocates  of  the  medi- 
aeval Chiirch  to  rescue  her  from  the  charge  of  ignorance.  For 
this  ignorance  she  was  not,  generally  speaking,  to  be  blamed. 
It  was  no  crime  of  the  clergy  that  the  Huns  burned  their  churches, 
or  the  Normans  pillaged  their  monasteries.  It  was  not  by  their 
means  that  the  Saracens  shut  up  the  supply  of  papyrus,  and  that 
sheepskins  bore  a  great  price.  Europe  was  altogether  decayed 
in  intellectual  character,  partly  in  consequence  of  the  barbarian 
incursions,  partly  of  other  sinister  influences  acting  long  before. 
We  certainly  owe  to  the  Church  every  spark  of  learning  which 
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then  glimmered,  and  which  she  preserved  through  that  dark- 
ness to  rekindle  the  light  of  a  happier  age — 2«-^/ia  wvpo9  frmtown 
Meantime,  what  better  apology  than  this  ignorance  can  be  made 
by  Protestants,  and  I  presume  Dr.  Maitland  is  not  among  these 
who  abjure  the  name,  for  the  corruption,  the  superstition,  the 
tendency  to  usurpation,  which  they  at  least  must  impute  to  the 
Church  of  the  dark  ages  ?  Not  that  in  these  respects  it  was  worse 
than  in  a  less  obscure  period,  for  the  reverse  is  true;  but  the 
fabric  of  popery  was  raised  upon  its  foundations  before  the  elev- 
enth century,  though  not  displayed  in  its  full  proportions  till 
afterward.  And  there  was  so  much  of  lying  legend,  so  much 
of  fraud  in  the  acquisition  of  property,  that  ecclesiastical  historians 
have  not  been  loath  to  acknowledge  the  general  ignorance  as  a 
sort  of  excuse.    [1848.] 

II,  page  797. — ^The  account  of  domestic  architecture  given 
in  the  text  is  very  superficial ;  but  the  subject  still  remains,  com- 
paratively with  other  portions  of  mediaeval  antiquity,  but  imper- 
fectly treated.  The  best  sketch  that  has  hitherto  been  given 
is  in  an  article  with  this  title  in  the  glossary  of  "  Ancient  Archi- 
tecture '*  (which  should  be  read  in  an  edition  not  earlier  than 
that  of  1845),  fron^  ^^^  P^w  of  Mr.  Twopeny,  whose  attention 
has  long  been  directed  to  the  subject.  "  There  is  ample  evidence 
yet  remaining  of  the  domestic  architecture  in  this  country  during 
the  twelfth  century.  The  ordinary  manor  houses,  and  even  houses 
of  greater  consideration,  appear  to  have  been  generally  built  in 
the  form  of  a  parallelogram,  two  stories  high,*  the  lower  story 
vaulted,  with  no  internal  communication  between  the  two,  the 
upper  story  approached  by  a  flight  of  steps  on  the  outside ;  and 
in  that  story  was  sometimes  the  only  fireplace  in  the  whole 
building.  It  is  more  than  probable  that  this  was  the  usual  style 
of  houses  in  the  preceding  century."  Instances  of  houses  partly 
remaining  are  then  given.  We  may  add  to  those  mentioned  by 
Mr.  Twopeny  one,  perhaps  older  than  any,  and  better  preserved 
than  some,  in  his  list.  At  Southampton  is  a  Norman  house,  per- 
haps built  in  the  first  part  of  the  twelfth  century.  It  is  nearly  a 
square,  the  outer  walls  tolerably  perfect;  the  principal  rooms 
appear  to  have  been  on  the  first  (or  upper)  floor ;  it  has  in  this  also 

'This  it  rather  equivocal,  but  it  it 
certainly  not  meant  that  there  were  ever 
two  floors  above  that  on  the  irround. 
In  the  review  of  the  "  Chronicles  of  the 
Mayors  and  Sheriffs,"  published  in  the 
Archaeological  Journal"  (vol.  iv,  p. 
273).  we  read,  "The  houses  in  London, 
of  whatever  material,  seem  never  to  have 
exceeded  one  story  in  height  "  (p.  28a). 
«  !l*°t°"  afterward,  "The  ground  floor 
01  the  London  houses  at  this  period  was 
aptly  enough  called  a  cellar,  the  upper 
•tory    a    tolar."      It    thut    appeart    that 


the  reviewer  doet  not  mean  the  tame 
thing  at  Mr.  Twopeny  by  the  word 
ttory,  which  the  former  confines  to  the 
floor  above  that  on  the  (m>ttnd,  whUe  the 
latter  includes  both.  The  use  of  lan- 
guage, at  we  know,  supporta,  in  some 
measure,  either  meaning;  bnt  perhaps  it 
is  more  correct,  and  more  common,  to 
call  the  first  story  that  which  it  reached 
by  a  staircase  from  the  ground  floor.  The 
solar,  or  sleeping-room,  rmited  above  tht 
cellar,  was  often  of  wood. 
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a  fireplace  and  chimney,  and  four  windows  placed  so  as  to  indi- 
cate a  division  into  two  apartments;  but  there  are  no  lights 
below,  nor  any  appearance  of  an  interior  staircase.  The  sides 
are  about  forty  feet  in  length.  Another  house  of  the  same  age 
is  near  to  it,  but  much  worse  preserved.* 

The  parallelogram  house,  seldom  containing  more  than  four 
rooms,  with  no  access  frequently  to  the  upper  which  the  family 
occupied,  except  on  the  outside,  was  gradually  replaced  by  one 
on  a  different  tjrpe — ^the  entrance  was  on  the  ground,  the  stair- 
case within ;  a  kitchen  and  other  offices,  originally  detached,  were 
usually  connected  with  the  hall  by  a  passage  running  through 
the  house ;  one  or  more  apartments  on  the  lower  floor  extended 
beyond  the  hall;  there  was  seldom  or  never  a  third  floor  over 
the  entire  house,  but  detached  turrets  for  sleeping  rooms  rose 
at  some  of  the  angles.  This  was  the  typical  form  which  lasted, 
as  we  know,  to  the  age  of  Elizabeth,  or  even  later.  The  superior 
houses  of  this  class  were  sometimes  quadrangular — ^that  is,  includ- 
ing a  courtyard — ^but  seldom,  perhaps,  with  more  than  one  side 
allotted  to  the  main  dwelling ;  offices,  stables,  or  mere  walls  filled 
the  other  three. 

Many  dwellings  erected  in  the  fourteenth  century  may  be 
found  in  England ;  but  neither  of  that  nor  the  next  age  are  there 
more  than  a  very  few,  which  are  still,  in  their  chief  rooms,  in- 
habited by  gentry.  But  houses,  which  by  their  marks  of  decora- 
tion, or  by  external  proof,  are  ascertained  to  have  been  formerly 
occupied  by  good  families,  though  now  in  the  occupation  of  small 
farmers,  and  built  apparently  from  the  reig^  of  the  second  to 
that  of  the  fourth  Edward,  are  common  in  many  counties.  They 
generally  bear  the  name  of  court,  hall,  or  grange ;  sometimes  only 
the  surname  of  some  ancient  occupant,  and  very  frequently  have 
been  the  residence  of  the  lord  of  the  manor. 

The  most  striking  circumstance  in  the  oldest  houses  is  not 
so  much  their  precautions  for  defence  in  the  outside  staircase, 
and  when  that  was  disused,  the  better  safeguard  against  robbery 
in  the  moat  which  frequently  environed  the  walls,  the  strong 
gateway,  the  small  window  broken  by  mullions,  which  are  no 


*  See  a  full  description  in  the  "  Archc- 
oloffical  Tournal,"  toI.  it,  p.  11.  Those 
who  visit  Soatnampton  may  seek  this 
house  near  a  gate  in  the  west  wall.  We 
may  add  to  the  contnbution  of  Mr.  Two* 
peny  one  published  in  the  *'  Proceedings 
of  the  Archaeological  Institute."  by  Mr. 
Hudson  Turner,  November,  1847.  This  is 
chiefly  founded  on  documents,  as  that 
of  Mr.  Twopeny  is  on  existing  remains. 
These  give  more  light  where  they  can  be 
found,  but  the  number  is  very  small. 
Upon  the  whole,  it  may  be  here  ob- 
served that  we  are  frequently  misled  by 
works  of  fiction  at  to  the  domestic  con- 


dition of  our  forefathers.  The  house  of 
Cedric  the  Saxon,  in  '*  Ivanhoe,"  with  iu 
distinct  and  numerous  apartments,  is 
very  unlike  any  that  remain  or  can  be 
traced.  This  is  by  no  means  to  be  cen- 
sured in  the  romancer,  whose  aim  is  to 
delight  by  images  more  splendid  than 
truth;  but,  especially  when  presented  by 
one  who  possessed  in  some  respects  a 
considerable  knowledj^e  of  antiquity,  and 
was  rather  fond  of  displaying  it,  there  is 
some  danger  lest  the  reader  should  be- 
lieve that  ne  has  a  faithful  picture  before 
him. 
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more  than  we  should  expect  in  the  times,  as  the  paucity  of  apart- 
ments, so  that  both  sexes,  and  that  even  in  high  rank,  must  have 
occupied  the  same  room.  The  progress  of  a  regard  to  decency 
in  domestic  architecture  has  been  gradual,  and  in  some  respects 
has  been  increasing  up  to  otu"  own  age.  But  the  mediaeval  period 
shows  little  of  it;  though  in  the  advance  of  wealth,  a  greater 
division  of  apartments  distinguishes  the  houses  of  the  fourteenth 
and  fifteenth  centuries  from  those  of  an  earlier  period. 

The  French  houses  of  the  twelfth  and  thirteenth  centuries 
were  probably  much  of  the  same  arrangement  as  the  English; 
the  middle  and  lower  classes  had  but  one  hall  and  one  chamber ; 
those  superior  to  them  had  the  solarium  or  upper  floor,  as  with 
us.  See  "  Archaeological  Journal  "  (vol.  i,  p.  212),  where  proofs 
are  adduced  from  the  fabliaux  of  Barbasan.    [1848.] 

Ill,  page  877. — ^The  Abbe  de  Sade,  in  those  copious  memoirs 
of  the  life  of  Petrarch,  which  illustrate  in  an  agreeable  though 
rather  prolix  manner  the  civil  and  literary  history  of  Provence 
and  Italy  in  the  fourteenth  century,  endeavoured  to  establish  his 
own  descent  from  Laura,  as  the  wife  of  Hughes  de  Sade,  and  bora 
in  the  family  De  Noves.  This  hypothesis  has  since  been  received 
with  general  acquiescence  by  literary  men;  and  Tiraboschi  in 
particular,  whose  talent  lay  in  these  petty  biographical  researches, 
and  who  had  a  prejudice  against  everything  that  came  from 
France,  seems  to  consider  it  as  decisively  proved.  But  it  has  been 
called  in  question  in  a  modem  publication  by  the  late  Lord 
Woodhouselee.  ("  Essay  on  the  Life  and  Character  of  Petrarch," 
1810.)  I  shall  not  offer  any  opinion  as  to  the  identity  of  Pe- 
trarch's mistress  with  Laura  de  Sade ;  but  the  main  position  of 
Lord  Woodhouselee's  essay,  that  Laura  was  an  unmarried 
woman,  and  the  object  of  an  honourable  attachment  in  her 
lover,  seems  irreconcilable  with  the  evidence  that  his  writings 
supply.  I.  There  is  no  passage  in  Petrarch,  whether  of  poetry 
or  prose,  that  alludes  to  the  virgin  character  of  Laura,  or  gives 
her  the  usual  app^lations  of  unmarried  women,  puella  in  Latin, 
or  donzella  in  Italian ;  even  in  the  "  Trionfo  della  Castita,"  where 
so  obvious  an  opportunity  occurred.  Yet  this  was  naturally  to 
be  expected  from  so  ethereal  an  imagination  as  that  of  Petrarch, 
always  inclined  to  invest  her  with  the  halo  of  celestial  purity. 
We  know  how  Milton  took  hold  of  the  mystical  notions  of  vir- 
ginity— notions  more  congenial  to  the  religion  of  Petrarch  than 
his  own : 

"  Quod  tibi  perpetuus  pudor,  et  sine  labe  juventas 
Pura  fuit,  quod  nulla  tori  libata  voluptas, 
En  etiam  tibi  virginei  servantur  honores.^ 

**  Epitaphium  Damonis." 
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2.  The  coldness  of  Laura  toward  so  passionate  and  deserving 
a  lover,  if  no  insurmountable  obstacle  intervened  during  his 
twenty  years  of  devotion,  would  be  at  least  a  mark  that  his  at- 
tachment was  misplaced,  and  show  him  in  rather  a  ridiculous 
light.  It  is  not  surprising  that  persons  believing  Laura  to  be 
unmarried,  as  seems  to  have  been  the  case  with  the  Italian  com- 
mentators, should  have  thought  his  passion  affected,  and  little 
more  than  poetical.  But  upon  the  contrary  supposition  a  thread 
runs  through  the  whole  of  his  poetry,  and  gives  it  consistency. 
A  love  on  the  one  side,  instantaneously  conceived,  and  retained 
by  the  susceptibility  of  a  tender  heart  and  ardent  fancy;  nour- 
ished by  slight  encouragement,  and  seldom  presuming  to  hope 
for  more ;  a  mixture  of  prudence  and  coquetry  on  the  other,  kept 
within  bounds  either  by  virtue  or  by  the  want  of  mutual  attach- 
ment, yet  not  dissatisfied  with  fame  more  brilliant  and  flattery 
more  refined  than  had  ever  before  been  the  lot  of  woman — ^these 
are  surely  pretty  natural  circumstances,  and  such  as  do  not  render 
the  story  less  intelligible.  Unquestionably  such  a  passion  is  not 
innocent.  But  Lord  Woodhouselee,  who  is  so  much  scandalized 
at  it,  knew  little,  one  would  think,  of  the  fourteenth  century. 
His  standard  is  taken  not  from  Avignon,  but  from  Edinburgh, 
a  much  better  place,  no  doubt,  and  where  the  moral  barometer 
stands  at  a  very  different  altitude.  In  one  passage  (p.  i88)  he 
carries  his  strictness  to  an  excess  of  prudery.  From  all  we  know 
of  the  age  of  Petrarch,  the  only  matter  of  astonishment  is  the 
persevering  virtue  of  Laura.  The  troubadours  boast  of  much 
better  success  with  Provencal  ladies.  3.  But  the  following  pas- 
sage from  Petrarch's  dialogues  with  St.  Augustine,  the  work,  as 
is  well  known,  where  he  most  unbosoms  himself,  will  leave 
no  doubt,  I  think,  that  his  passion  could  not  have  been  gratified 
consistently  with  honour :  "  At  mulier  ista  Celebris,  quam  tibi 
certissimam  ducem  fing^s,  ad  superos  cur  non  haesitantem  tre- 
pidumque  direxerit,  et  quod  caecis  fieri  solet,  manu  apprehensum 
non  tenuit,  quo  et  gradiendum  foret  admonuit?  Petr.  Fecit 
hoc  ilia  quantum  potuit.  Quid  enim  aliud  egit,  cum  nullis  mota 
precibus,  nullis  victa  blanditiis,  muliebrem  tenuit  decorem,  et 
adversus  suam  semel  et  meam  aetatem,  adversus  multa  et  varia 
quae  flectere  adamantium  spiritum  debuissent,  inexpugnabilis  et 
firma  permansit?  Profecto  animus  iste  foemineus  quid  virum 
decuit  admonebat,  praestabatque  ne  in  sectando  pudicitiae  studio, 
ut  verbis  utar  Senecae,  aut  exemplum  aut  convitium  deesset; 
postremo  cum  lorifragum  ac  praecipitem  videret,  deserere  maluit 
potius  quam  sequi.  August.  Turpe  igitur  aliquid  interdum 
voluisti,  quod  supra  negaveras.  At  iste  vulgatus  amantium,  vel, 
ut  dicam  verius,  amantium  furor  est,  ut  omnibus  merito  dici 
possit:  volo  nolo,  nolo  volo.    Vobis  ipsis  quid  velitis,  aut  no- 
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litis,  ig^otum  est.  Pet.  Invitus  in  laqueum  offendi.  Si  quid 
tamen  olim  aliter  forte  voluissem,  amor  aetasque  coegenint ;  nunc 
quid  velim  et  cupiam  scio,  firmavique  jam  tandem  animum  laben- 
tem ;  contra  autem  ilia  propositi  tenax  et  semper  una  permansit, 
quare  constantiam  fcemineam  quo  magis  intelligo,  mag^s  admirer: 
idque  sibi  consilium  fuisse,  si  unquam  debuit,  gaudeo  nunc  et 
gratias  ago.  Aug.  Semel  fallenti,  non  facile  rursus  fides  habenda 
est:  tu  prius  mores  atque  habitum,  vitamque  mutavisti,  quam 
animum  mutasse  persuadeas;  mitig^tur  forte  si  tuus  leniturque 
ignis,  extinctus  non  est.  Tu  vero  qui  tantum  dilectioni  tribuis, 
non  animadvertis,  illam  absolvendo,  quantam  te  ipse  condemnas ; 
illam  fateri  libet  fuisse  sanctissimam  dum  de  insanum  sceles- 
tumque  fateare."  ("  De  Contemptu  Mundi/'  Dialog.  3,  p.  367, 
edit.  1 581.) 

IV,  page  881. — ^The  progress  of  our  language  in  proceedings 
of  the  legislature  is  so  well  described  in  the  preface  to  the  au- 
thentic edition  of  "  Statutes  of  the  Realm,"  published  by  the 
Record  Commission,  that  I  shall  transcribe  the  passage,  which  I 
copy  from  Mr.  Cooper's  useful  account  of  the  "  Public  Records  " 
(vol.  i,  p.  189) : 

"  The  earliest  instance  recorded  of  the  use  of  the  English 
language  in  any  parliamentary  proceeding  is  in  36  Edward  III. 
The  style  of  the  roll  of  that  year  is  in  French  as  usual,  but  it  is 
expressly  stated  that  the  causes  of  summoning  the  Parliament 
were  declared  en  Englois ;  and  the  like  circumstance  is  noted  in 
37  and  38  Edward  III.*  In  the  fifth  year  of  Richard  II,  the  chan- 
cellor is  stated  to  have  made  un  bone  collacion  en  Engleys  (in- 
troductory, as  was  then  sometimes  the  usage,  to  the  commence- 
ment of  business),  though  he  made  use  of  the  common  French 
form  for  opening  the  Parliament.  A  petition  from  the  *  Folk 
of  the  Mercerye  of  London,'  in  the  tenth  year  of  the  same  reign, 
is  in  English ;  and  it  appears  also  that  in  the  seventeenth  year 
the  Earl  of  Arundel  asked  pardon  of  the  Duke  of  Lancaster  by 
the  award  of  the  king  and  lords,  in  their  presence  in  Parliament, 
in  a  form  of  English  words.  The  cession  and  renunciation  of  the 
crown  by  Richard  II  is  stated  to  have  been  read  before  the  estates 
of  the  realm  and  the  people  in  Westminster  Hall,  first  in  Latin 
and  afterward  in  English,  but  it  is  entered  on  the  Parliament  roll 
only  in  Latin.  And  the  challenge  of  the  crown  by  Henry  IV, 
with  his  thanks  after  the  allowance  of  his  title,  in  the  same  assem- 
bly, are  recorded  in  English,  which  is  termed  his  maternal  tongue. 
So  also  is  the  speech  of  Lord  William  Thyming,  the  Chief  Jus- 
tice of  the  Common  Pleas,  to  the  late  King  Richard,  announcing 
to  him  the  sentence  of  his  deposition,  and  the  yielding  up,  on 

*  References  are  given  to  the  Rolls  of  Parliament  thronghont  this  extract 
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the  part  of  the  people,  of  their  fealty  and  allegiance.  In  the  sixth 
year  of  the  reign  of  Henry  IV  an  English  answer  is  given  to  a 
petition  of  the  commons,  touching  a  proposed  resumption  of 
certain  grants  of  the  crown  to  the  intent  the  king  might  live  of 
his  own.  The  English  language  afterward  appears  occasionally, 
through  the  reigns  of  Henry  IV  and  Henry  V.  In  the  first  and 
second  and  subsequent  years  of  Henry  VI,  the  petitions  or  bills, 
and  in  many  cases  the  answers  also,  on  which  the  statutes  were 
afterward  framed,  are  found  frequently  in  English ;  but  the  stat- 
utes are  entered  on  the  roll  in  French  or  Latin.  From  the  twenty- 
third  vear  of  Henry  VI  these  petitions  or  bills  are  almost  uni- 
versally in  English,  as  is  also  sometimes  the  form  of  the  royal 
assent;  but  the  statutes  continued  to  be  enrolled  in  French  or 
Latin.  Sometimes  Latin  and  French  are  used  in  the  same  stat- 
ute,*  as  in  8  Henry  VI,  27  Henry  VI,  and  39  Henry  VI.  The 
last  statute  wholly  in  Latin  on  record  is  33  Henry  VI,  c.  2.  The 
statutes  of  Edward  IV  are  entirely  in  French.  The  statutes 
of  Richard  III  are  in  many  manuscripts  in  French  in  a  com- 
plete statute  form;  and  they  were  so  printed  in  his  reign  and 
that  of  his  successor.  In  the  earlier  English  editions  a  trans- 
lation was  inserted  in  the  same  form;  but  in  several  editions, 
since  1618,  they  have  been  printed  in  English,  in  a  different  form, 
agreeing,  so  far  as  relates  to  the  acts  printed,  with  the  enrolment 
in  Chancery  at  the  Chapel  of  the  Rolls.  The  petitions  and  bills 
in  Parliament,  during  these  two  reigns,  are  all  in  English.  The 
statutes  of  Henry  VII  have  always,  it  is  believed,  been  published 
in  English;  but  there  are  manuscripts  containing  the  statutes 
of  the  first  two  Parliaments,  in  his  first  and  third  year,  in  French. 
From  the  fourth  year  to  the  end  of  his  reign,  and  from  thence 
to  the  present  time,  they  are  universally  in  English." 

*  All  the  acts  passed  in  the  same  ses-       ence  of  langnage  was  in  sejtarate  chapters 
sioa  arc  legally  one  statute;  the  differ-       or  acts. 
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Abbassides,  the,  592,  393. 

Abbott  of  the  people,  office  of,  257. 

Abdahlrahman,  394. 

Abelard,  Peter,  852. 

Achilles,  character  of,  831. 

Acre,  commerce  of,  780. 

Adalbert,  Archbishop  of  Bremen, 

353. 
Adomo,  Antoniotto,  258. 

Adrian  IV,  451. 

Advocates  of  convents,   office  of, 

413. 

^neas  Sylvius,  406,  note,  496,  497; 
quoted,  793,  note. 

Agathias,  his  history,  2,  note. 

Agincourt,  battle  of,  58. 

Aglabites,  the,  394. 

Agnes,  the  Empress,  352. 

Agriculture,  767,  804;  by  monks 
and  colonies,  805;  in  England, 
806;  in  France  and  Italy,  8()8. 

Agutus,  274. 

Alaric,  defeat  of,  3. 

Albert  I  of  Germany,  382. 

Alberti,  Benedetto,  246. 

Albigeois,  the.  See  Albigenses,  the. 

Albigenses,  the,  22,  821,  824;  Mani- 
cheism  of,  821. 

Albizi  family,  the,  242,  246,  247, 
293  et  seq. 

Alcantara,  order  of,  308. 

Alcuin,  852,  1 1 14. 

Aldermen,  516,  952,  1006. 

Aldhelm,  11 14. 

Aldiones,  121,  note. 

Alessandria,  founded,  197. 

Alfonso  V  of  Aragon,  the  Mag- 
nanimous, 288,  290,  291,  335. 

Alfonso  X.  310,  325. 

Alfonso  XI,  312. 

Alfred,  King,  507,  509,  514,  52i,  749, 

note. 
Al  Gazel,  857,  mote. 
AH,  quoted,  390. 
Aljubiarrota,  battle  of,  314. 


AUemanni,  the,  2,  896. 

Allen,  Mr.,  quoted  on  land  tenure, 
1044  et  passim. 

Allodial  estates,  82,  94,  97,  133; 
their  conversion  into  feudal,  963, 
964. 

Alp  Arslan,  397. 

Amalfi,  i86,  iffi,  770,  779,  782. 

Ammoniti,  the,  242,  244. 

Amurath  II,  Sultan,  403,  405. 

Amusements,  765. 

Anastasius,  Emperor,  898. 

Andrew  of  Hungary,  285. 

Angevin  kings,  the.  See  Anjou, 
house  of. 

Anglo-Saxon  kingdoms,  the,  506, 
508  et  seq.,  1000;  names  of  places 
in,  1017;  institutions  of,  like  Scan- 
dinavian, 1023. 

Anglo-Saxon  kings,  authority  of, 
1024. 

Anjou,  house  of,  50  et  seq.,  221,  225, 
286  et  seq.,  299. 

Annates,  tax  called^  484. 

Anne,  Lady  Beaujeu,  regency  ot, 
76. 

Anselm,  Archbishop,  450,  858. 

Antar,  romance  of,  388,  note. 

Antrustions,  91,  iii. 

Antwerp,  773. 

Anziani,  the,  233. 

Appanages,  68,  73,  166. 

Apulia,  Norman  conquest  of,  187, 
188. 

Aquinas,  Thomas,  460,  857. 

Aquitaine,  5,  note,  18,  905. 

Arabia,  at  the  appearance  of  Mo- 
hammed, 388. 

Arabians,  the,  science  of,  393. 

Aragon,  kingdom  of,  251,  ^3,  288, 
304,  305,  332;  its  union  with  Cas- 
tile, 315,  347;  poverty  of,  337, 
note;  spirit  of  freedom  in,  337; 
Magna  Charta  of,  337;  Privilege 
of  Union,  338;  Cortes  of,  345. 
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Arbia,  battle  of,  270. 

Architecture,  domestic,  793,  Iii8; 
religious,  801;  Gothic,  8ca. 

Ardoin,  King  of  Italy,  185. 

Arian  sect,  the,  2;  toleration  of,  3. 

Aristocracy,  in  France,  114,  966; 
subversion  of  feudal,  169.  See 
also  Nobility. 

Aristotle,  study  of,  857,  859,  860. 

Aries.    See  Burgundy. 

Armagnac,  constable  of,  55. 

Armour,  278. 

Armorial  bearings,  adoption  of, 
IIS,  116,  note. 

Armorican  republic,  an,  895. 

Army,  first  national  standing,  66; 
earliest  regular,  175,  176. 

Arnold  of  Brescia,  2^. 

Arnulf,  350,  note. 

Arras,  Treaty  of,  63,  64,  70,  74. 

Arrimani,  the,  of  Lombardy,  969. 

Arthur,  King,  romances  concern- 
ing, 867. 

Artillery,    280;    effect    of    its    use, 

373- 
Artisans,  guilds  and  clubs  of,  217; 

of  German  cities,  368.     See  also 

Guilds. 

Arts,  greater  and  lesser,  of  Flor- 
ence, 233. 

Arundel,  Bishop,  62J,  630. 

Arundel,  earldom  of,  1091. 

Asceticism,  influence  of,  737. 

Aschaffenburg,  concordat  of,  496. 

Assises  of  Jerusalem,  the,  io8,  158. 

Atheling,  title  of,  loio. 

Athens,  Duke  of,  238. 

Attornment,  103. 

Aucud,  274. 

Aulic  Council,  the,  376. 

Ausbiirger,  370. 

Austrasia,  4,  900,  906. 

Austregues,  375. 

Austria,  362,  366,  368,  note. 

Authorities  consulted,  79,  i8i  ct 
passim,  notes, 

Avitcs.  744,  745,  note. 

Azzo  VII,  of  Ferrara,  204. 

Bachelors,  Knights,  118,  844. 
Bacon,  Roger.  862;  his  resemblance 

to  Francis  Bacon,  862,  note. 
Bail,  a  form  of,  524. 
Bajazet  I,  Sultan,  402,  403. 
Bajazet  II,  406. 
Baldwin,    King   of  Jerusalem,    30, 

notes. 
Balearic  Isles,  the,  249,  309,  33a. 


Balia,  the,  294. 

Ballads,  influence  of,  11 12. 

Banks,  789. 

Bannerets,  669,  844;  of  Rome,  231. 

Banos  di  Toloso,  battle  at,  308. 

Banrents,  670. 

Barbiano,  Alberic  de,  275. 

Barcelona,  782;  Counts  of,  8. 

Barnstaple,  595. 

Barons,  rank  of,  117,  669;  by  ten- 
ure, io87t  1092. 

Basileus,  title  of,  1004,  loio. 

Basle,  Council  of,  379,  491. 

Bathilda,  St,  902. 

Battles,  decisive,  6,  note. 

Bechada,  Gregory  de,  863. 

Becket,  Thomas  a,  451,  472,  547. 

Bede,  cited,  1000  et  seq. 

Bedford,  the  Duke  of,  718. 

Belgrade,  relief  of,  381. 

Bella,  Giano  della,  236*  237. 

Benedict  XI,  480. 

Benedict  XII,  483. 

Benedict  XIII,  487. 

Benedictine  Bouquet,  the,  15,  note, 
16,  note,  20. 

Benedictines,  the,  805,  note. 

Benefices,  91,  113;  hereditary.  114. 
959;  sale  of,  438;  in  England,  464; 
appropriation  of,  483,  485;  ap- 
pomtments  to,  497. 

Benefit  of  clergy,  475,  note,  49s 

Benevento,  181,  186. 

Benevolences,  729. 

Bereford,  Sir  Simon,  666,  note. 

Berenger,  reign  of,  182. 

Bianchi,  the,  219;  Katies  called, 
756. 

Bible,  the,  reading  of,  825-827; 
translations  of,  826;  ignorance  of, 
1117. 

Bigotry,  762. 

Bishops,  election  of,  438,  985;  con- 
firmation of,  449;  civil  governors, 
985:  exactions  of,  988;  entitled  to 
trial  by  the  peers,  1062.  See  also 
Cler^. 

Bithynia,  401. 

Blackheath,  riot  at,  713. 

Black  Prince,  the,  40,  47,  313,  Bfi. 

Blanche  of  Castile,  23,  25. 

Boccaccio,  885,  888. 

Boccanegra,  Simon,  257. 

Bocland,  525,  1044. 

Boemond,  29. 

Bohemia,  3M,  377. 

Bologna,  228;  schools  of,  848,  849» 
855. 
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Boniface,  St.,  426,  goQ. 
Boniface  VIII,  476;  arrest  of,  479. 
Boniface  IX,  490. 
Bonne  of  Savoy,  293. 
Books,  scarcity  of,  749. 
Bordarii,  the,  1012,  1013. 
Boroughs,  658  et  seq. 
Boson,  Prince,  434. 
Boulainvilliers,  theory  of,  1055. 
Braccio  di  Montone,  281. 
Bracton,  quoted,  557,  850,  note. 
Brakelonde,  Jocelyn  de,  "  Chron- 
icle" of,  1034,  1042* 
Brancaleon,  229. 
Brandenburg,  364,  365. 
Bremen,  777, 

Bretigni,  Treaty  of,  45-47,  49- 
Bretwaldas,  the,  1000. 
Bridgenorth,  siege  of,  543. 
Brienne,  Walter  de,  238. 
Brito,  Gulielmus,  S&3, 
Britons,  the,  512. 
Brittany,  duchy  of,  76,  895. 
Bruflres  773. 
Brunehiaut,  4,  5,  note,  906,  908,  944. 

957. 
Bninetto  Latini,  872,  875,  notes. 
Brunswick,  house  of,  356. 
Buhle,  M.,  858,  860,  notes. 
Bulgarians,  821. 

Bull,  the  Golden,  364,  365,  370,  375. 
Buonuomini,  233. 
Burgundians,  the,  i;  settlement  of, 

in  Gaul,  929,  930. 
Burgundy,  4,  5,  note,  14,  note,  53 

et  seq.,  70  et  seq.,  73. 
Byzantine    Empire,   the,   387,   396. 

See  also  Eastern  Empire. 

Caballarii,  830,  831. 
Caesars,  last  of  the,  404. 
Caistor  Castle,  siege  of,  702,  note. 
Calais,  history  of,  45,  note;  Treaty 

of,  46,  47. 
Calatrava,  order  of,  308. 
Calixtines,  the,  379. 
Cambridge,  University  of,  855,  note. 
Candia,  ^5o. 

Canossa,  Henry  IV  at,  444. 
Canute,  King,  173,  508. 
Capet,  Hugh,  14,  17,  18;  family  of, 

14,  note;  accession  and  dynasty 

of,  17-19,  915.  922. 
Capua,  186,  188. 
Caraccioli,  288,  289,  note. 
Carlovingian    dynasty,    the.      See 

Charlemagne. 
Carmagnola,  269. 


Carrara  family,  the,  225,  253,  268. 

Carroccio,  the,  270. 

Castile,  303  et  seq.,  308;  peasants  of, 
306;  union  of,  with  Leon,  304, 
308;  with  Aragon,  315,  347. 

Castle,  description  of  a  feudal,  967. 

Castles  of  England,  the,  794. 

Castro  famiW,  the,  311. 

Castruccio  Castrucani,  224. 

Catalonia,  rebellion  of,  334,  335; 
principality  of,  346. 

Catapan.  oflnce  of,  186. 

Catharists,  821,  824. 

Catullus,  877. 

Cava,  story  of,  993. 

Celibacy  of  the  clergy,  435. 

Ceorls,  510,  511,  70s,  1005  et  seq., 
loii;  mistakes  concerning,  1015; 
reduction  of,  into  villenage,  iig8. 

Cerda,  Juan  de,  justiciary  of  Ara- 
gon, 343. 

Chitons,  battle  of,  807. 

Chancellor,  office  of,  1093,  note,  et 
seq. 

Chancery,  court  of,  682,  1092;  its 
encroachments,  1097. 

Chandos,  Lord,  49,  844. 

Charities,  public,  759. 

Charlemagne,  7-1 1,  851,  910;  his  su- 
premacy over  the  Church,  418; 
inability  to  write,  747;  romances 
concerning,  868;  his  dynasty,  11, 
14,  20,  note,  350,  420;  cause  of 
its  fall,  910,  912;  capitularies  of, 
976. 

Charles  Martel,  5,  6,  413,  908. 

Charles  the  Bald,  13,  17,  434,  920. 

Charles  the  Simple,  350. 

Charles  IV  of  France,  38. 

Charles  V  of  France,  49,  50,  146. 

Charles  VI  of  France,  51,  59. 

Charles  VII  of  France,  60,  72,  497. 

Charles  VIII  of  France,  76,  299. 

Charles  of  Anjou,  221,  224. 

Charles  the  Bold  of  Burgundy,  70 
et  seq. 

Charles  III,  the  Fat,  14,  350. 

Charles  IV  of  Germany,  365. 

Charles  the  Bad.  of  Navarre,  43. 

Charters,  city,  166.  See  Confirma- 
tion of  the  Charters,  and  Magna 
Charta. 

Chatelains,  118. 

Chatillon,  Walter  de.  883. 

Chaucer,  Geoffrey,  881. 

Childebert,  4. 

Childeric  III,  deposition  of,  6,427. 

Chilperic,  King  of  France,  760. 
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Chimneys,  first  use  of,  798. 

Chioggia,  storming  of,  253;  re- 
taken, 255. 

Chivalry,  institution  of,  829;  gen- 
erosity of  knights,  8j8;  decline  of, 
845;  the  successor  to  its  spirit, 
846. 

Chrysoloras,  Emanuel,  88& 

Church,  the  Latin,  separation  of 
the  Greek  from,  422;  relaxation 
of  morals  in,  435;  acquisitions 
hy,  475;  constitution  fi^iven  by 
Boniface  VIII,  478;  great  schism 
in,  1186,  491;  representation  of,  in 
Parliament,  573;  almsgiving  by, 
759;  dissent  from,  819;  tenants 
of,  not  bound  to  military  service, 
964;  charge  against,  of  ignorance, 
1 1 17.  S^  also  Qergy,  Papacy, 
and  Tithes. 

Churls.    See  Ceorls. 

Cid  Ruy  Diaz,  the,  831 ;  metrical  life 
of,  870. 

Ciompi,  the,  244. 

Cities,  free,  166;  maritime,  171;  re- 
publics of  Lombardy,  186;  their 
government,  189  et  seq.,  192; 
struggle  for  independence,  194; 
loss  of  rights,  195;  league  of,  196; 
league  of  Tuscan,  202;  factions  in 
them,  204,  207,  211,  213,  220,  222; 
Castilian,  316;  German  free,  368; 
their  prosperity,  793;  govern- 
ment, 1075;  Swiss,  3&2,  383;  Eng- 
lish, 585,  987;  their  representation 
in  Parliament,  658;  manu&ctur- 
ing»  773.  77^'*  commercial,  779, 
781;  Italian,  779  et  seq.;  French 
and  Spanish,  781,  782,  986,  987, 
990;  constitutions  given  by  Rome, 
980;  advocates  of,  981;  popular 
institutions  of,  986;  of  Flanders 
and  Holland,  989. 

Clarence,  the  Duke  of,  728. 

Clarendon,  constitutions  of,  1051. 

Clement  V,  removal  of,  to  Avi- 
gnon. 480,  481. 

Clement  VII,  election  of,  486. 

Clergy,  the,  relations  of.  with 
Charlemagne  and  Louis,  13  ; 
among  the  Franks,  84;  under  feu- 
dalism, 119;  as  legislators,  133, 
135;  in  Lombard  cities,  189,  190, 
notes;  wealth  and  power  of,  407 
«t  seq.,  419;  celibacy  of,  435; 
cathedral,  447;  exemptions  of, 
471;  taxation  of,  477;  of  England 
after    the    conquest,    533;    their 


learning,  542;  the  inferior,  in  Par- 
liament, 673;  ignorance  among, 
748;  hunting  by,  766. 

Clergy,  benefit  of,  475.  note,  495. 

Clisson,  the  Constable  de,  53* 

Clodomir,  4. 

Clotaire,  4. 

Qotilda,  2. 

Clovis,  2;  conversion  of,  2;  vic- 
tories of,  3;  sons  of,  4;  called  con- 
sul, 898;  his  army,  941:  his  au- 
thori^r,  951. 

Coeur,  Jacques,  797. 

Cologne,  772. 

Colonies,  status  of  the,  970,  974. 

Comines,  Philip  de,  quoted,  75,  151. 

Commendation,  relation  of,  95,  11 1, 
963,968. 

Commerce,  770,  772,  775,  778. 

Commodianus,  quoted,  743,  note. 

Commoners,  in  England,  566. 

Common  Pleas,  Court  of,  56a 

Commons,  House  of,  592,  600;  title 
of  speaker  of,  616;  progress  of 
power  of,  636;  earliest  use  of 
English  by,  641;  introduction  of 
bills  in,  642;  articles  presented  to 
the  king,  644,  731;  antiquity  of, 
1086;  first  recognition  of  consti- 
tutional power  of,  1086. 

Communion,  use  of  the  cup  in,  379. 

Comneni,  the,  398. 

Como,  193. 

Compurgation,  law  of,  518,  1028, 
1031. 

Conan,  King,  895. 

Confirmation  of  the  charters,  571. 

Conflans,  Treaty  of,  68. 

Conrad  I  of  Germany,  351. 

Conrad  II.  the  Salic,  famous  edict 
of,  97,  102,  351. 

Conrad  III  of  Germany.  355. 

Conrad  IV  of  Germany,  210. 

Conradin,  execution  of,  222. 

"  Consolato  del  Mare,  II,"  784. 

Constables,  jurisdiction  of,  ^9. 

Constance,  of  Sicily  and  Naples. 
222. 

Constance,  Council  of,  378,  489,  493« 

Constance,  Treaty  of,  198. 

Constantine,  gifts  of,  to  the  Church, 
407;  edicts  of,  414. 

Constantinople,  taking  of,  260;  po- 
sition of,  395;  sieges  of,  396,  399, 
403.  404. 

Consuls,  214,  255. 

Contarini,  the  Doge,  254. 

Convent,  title  of  advocate  to  a,  382. 
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Convocation    of    Canterbury,    the,; 

676.    , 

Copyholders,  709. 

Corporations,  774. 

Corruption  of  blood,  105.  I 

Corsica,  251,  790.  ' 

Cortes,  the,  316,  345. 

Corvinus,  Matthias,  381. 

Council,  the  kin^s,  679,  1055;  the 
great,  609,  683;  of  Anglo-Saxon 
kings,  1026;  of  Norman,  1047;  its 
jurisdiction,  1099. 

Council  of  Ten,  the,  265,  266. 

Councils,  ecclesiastical,  140;  gen- 
eral, 490,  492,  497. 

Count,  the  ofhce  of,  86;  hereditary 
rights  of  a,  93. 

Counties,  in  England.  514. 

Courtesy,  meaning  of,  in  chivalry, 

837. 

Courtray,  battle  of,  35,  175. 

Courts,  earliest  records  of,  existing, 
1058;  of  king's  bench,  its  begin- 
ning, 1058.  See  Justice,  Jurisdic- 
tion, Chancery,  Common  Pleas, 
and  Curia  Regis. 

Courts  of  Love,  864. 

Cr^cy,  battle  of,  42,  43. 

Crema,  siege  of,  195. 

Crescentius,  184. 

Crusades,  the:  the  first,  26  et  seq.; 
second,  30  et  seq.;  third,  31;  the 
last  two,  32;  of  Frederick  II,  206; 
wealth  brought  to  Italy  by,  249, 
398  et  seq.;  tax  for,  467;  against 
political  enemies,  502,  754,  763; 
influence  of,  on  chivalry,  832. 

Curia,  the,  distinction  between  the 
Senate  and,  984. 

Curia  Regis,  1055.  1068;  threefold 
meaning  of,  1059. 

Curtilages,  7613. 

Customs  on  imports,  605. 

Cyprian,  999. 

D'Alcamo,  Cuillo,  870. 

Damascenus,  John,  890,  note. 

Damoiseaux,  118. 

Dandolo,  Henry,  260. 

Danegeld.  547.  1053. 

Danes,  the,  incursion  of,  16;  in 
England,  507,  508;  distinctions  of 
rank  among,  1009. 

Dante,  218,  note,  219,  232,  483; 
quoted,  791,  869;  his  life  and  po- 
etry, 872. 

Danube,  the,  plan  to  connect  the 
Rhine  with.  la 

73 


Dark  ages,  the,  771,  11 14;  recent 
disposition  to  reverse  the  opinion 
of,  1115. 

Dauphine,  acquired  by  France,  78. 

Decurions,  980,  982. 

Defensors  of  cities,  duties  of,  981, 

985. 
De  la  Mare,  Peter,  614-616. 

Demesne,  165,  note. 

Denina,  182,  note. 

De  Than,  Philip,  866. 

Diamond,  a  famous,  73,  note. 

Diet,  the,  orders  in,  369. 

Diet  of  Worms,  the,  372. 

Digby,  Kenelm,  cited,  759,  847, 
notes. 

Disaffection,  a  vigorous  policy  for, 
198. 

Disseizin,  701,  702;  assize  of  novel, 
1030. 

Dissent,  religious.  See  Schismatics 
and  Heresy. 

Divieto,  the,  241. 

Dogato,  the,  267. 

Doge  of  Venice,  the,  260,  263;  the 
last,  267,  note. 

Domain,  165,  note. 

Dominic,  St.,  459. 

Donati,  Corso,  237. 

"  Doomsdav-Book,"  the,  510,  note, 
528,  535,  806,  1012;  meaning  of  its 
name,  806,  note,  1017:  the  Win- 
ton,  1019. 

Doria  family,  the,  253,  256-258. 

Duchies,  tenure  of,  352. 

Duelling,  753. 

Duke,  office  of,  86. 

Dunstan,  421,  996,  998. 

Durazzo,  the  Duke  of,  285,  note, 
286. 

Earl,  or  eorl,  title  of,  510,  note, 
1005  et  sea. ;  two  meanings  of  the 
word,  1006,  1007. 

Eastern  Empire,  the.  See  Greek 
Empire. 

Ebroin,  5,  904. 

Eccelin  da  Romano,  208,  221,  223, 

837. 
Edgar,  King,  508,  1024,  1025. 

Edrisites,  the,  394. 

Edward  the  Elder,  of  England,  1004. 

Edward  the  Confessor,  508;  laws 

of,  548. 
Edward  I  of  England,  34,  476,  570, 

601,  704,  716. 
Edward  II  of  England,  601,  627, 

628,  1085. 
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Edward  III  of  England,  603  et  seq., 
716,  774,  858,  840;  his  claim  to  the 
throne  of  France,  38. 

Edward  IV  of  England,  69,  727. 

Edward,  the  Black  Prince.  See 
Black  Prince. 

Edwy,  King,  421,  996. 

Egbert,  King  of  Wessex,  506. 

Eginhard,  11 15. 

Eleanor  of  Guienne,  20. 

Elections,  contested,  463,  656. 

Electors  of  Germany,  the,  359,  366. 

Elp^iva,  996. 

Eligious,  St.,  quoted,  761. 

Emperor,  tide  of,  186,  911. 

Emperors,  right  of  popes  to  con- 
firm elections  of,  455. 

England,  constitutional  history  of, 
chapter  viii,  p.  505;  claims  of,  in 
France,  and  wars  to  establish 
them,  34  et  sea.,  45,  48,  49,  64; 
relations  of,  with  Rome,  421,  499; 
Anglo-Norman  constitution  of, 
530;  towns  of,  539;  under  Nor- 
man kings,  543;  source  of  its  sta- 
bility, 567;  constitution  of,  570, 
691;  revolution  of,  635,  1399;  ef- 
fect of  wars  with  France,  697; 
allegiance  to  the  crown  in,  699; 
insurrection  of  peasants  in,  711, 
713;  manufactures  of,  775;  wealth, 
Tn\  commerce,  778;  increase  of 
luxury  in,  791;  first  under  a  sin- 
gle sovereign,  1004;  British  in- 
habitants of,  1016 ;  intermin- 
gling of  Saxons  and  Normans, 
1054;  elective  franchise  in,  1073, 
See  Parliament,  Commons,  and 
Lords. 

English,  the,  estates  of,  after  the 
conquest,  535- 

English  language,  the,  878;  em- 
ployment of,  in  legislative  pro- 
ceedings, 1 122. 

Epila,  battle  of,  339. 

Erigena,  John,  750,  860,  note. 

Escuage,  loi,  172,  546. 

Estates   of   the   realm,   the   three, 

653. 
Estc.  house  of,  203,  225. 
Ethelbald,  1002. 
Ethelfleda,  510.  1004. 
Eudes,  or  Eudon,  350,  note,  905, 
_9I4.  . 

Eugenius  IV,  deposition  of,  492. 
Enric,  3,  note. 

Exchequer,  court  of.  558,  1059. 
fjccommunication,  431. 


Falconry,  675. 

Falieri,  Marino,  264. 

False  Decretals,  the,  4^  449,  457. 

Famines,  971. 

Fanaticism,  outbreaks  of,  754  et  seq. 

Farinata  degl'  Uberti,  218. 

Fatimites,  the,  394. 

Ferdinand  of  Aragon,  315,  347. 

Ferdinand  III  of  Castile,  308. 

Ferdinand  IV,  the  Summoned,  329. 

Ferdinand  I  of  Naples,  291. 

Ferrara,  223* 

Ferrier,  Vincent,  334,  note. 

Feud,  derivation  of  tfie  word,  962. 

Feudal  castle,  description  of  a,  967. 

Feudal  incidents,  loi. 

Feudal  relation,  the,  how  dissolved, 

698. 

Feudal  system  the,  chapter  ii,  p.  80; 
condition  of  the  people  under,  14; 
in  France,  19,  20,  23,  33,  78; 
analogies  of,  to  Roman  institu- 
tions, III;  to  what  countries  con- 
fined, 112;  name  misapplied,  112; 
society  under,  114;  the  clergy  un- 
der, 119;  character  of,  in  France, 
126;  causes  of  subversion  of,  164; 
intrinsic  decay  of,  171 ;  results  of, 
177;  in  Switzerland,  382:  in  Eng- 
land, ^,  583;  subinfeudation  an 
essential  to,  965;  effect  of,  on 
France,  966. 

Feudal  tenure,  system  of,  93,  98;  in 
England,  525. 

Feuds,  or  fiefs,  nature  of,  962;  al- 
lodial estates  changed  into,  963, 
964;  in  England,  543. 

Feuds,  family,  218,  230,  347.  See 
also  Wars,  private. 

Fief,  ceremony  of  conferring  a,  99 
See  also  Feuds  and  FeucSd  Sys- 
tenL 

Field  of  March,  the,  133,  134,  417. 

Fieschi  fatmily,  the,  256. 

Firma  del  derecho,  process  of,  341. 

Fiscalint,  121. 

Fiscal  lands,  pi. 

Flagellants,  the,  756. 

Flanders,  35>  51;  manufactures  of. 
772,  773;  trade  with  England,  774; 
importation  of  weavers  from,  ^75. 

Flemings,  the,  72. 

Fleur-de-lis,  the,  used  as  a  heraldic 
device,  115,  note. 

Florence,  concession  of,  to  the  em- 
pire, 227;  early  record  of,  232; 
polity  of,  253;  its  nobility.  235  et 
seq;  war  of,  with  the  Holy  See, 
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243;  anarchy  and  revolutions  in, 
244-246;  war  of,  against  Mastino 
della  Scala,  248;  revenues,  popu- 
lation, and  boundaries  of,  248, 
249;  conquest  of  Pisa  by,  249;  re- 
sistance of,  to  robber  bands,  273; 
history  of,  293;  wealth  of,  295, 
note. 

Folkland,  525,  104^ 

Fontenay,  battle  of,  920,  921. 

Forest  laws,  in  England,  689. 

Fortescue,  Sir  John,  quoted,  691, 

703,  1041.  ^ 

Fortification,  art  of,  213,  378. 

Foscari,  Francesco,  260. 

Fourteenth  century,  the,  in  Eng- 
land, 711,  712. 

France,  histoiv  of,  chapter  i,  p.  i; 
weakness  of  early  kings  of,  5; 
separation  of,  from  the  empire, 
13;  cession  of  Normandy,  17; 
great  vassals  of,  17,  18;  limited 
power  of  the  throne,  18;  under 
the  Capets,  19;  rivalry  of,  with 
England,  20;  possessions  of  Eng- 
land in,  20;  increase  of  its  do- 
main, ^,  35;  first  lasting  foreign 
war  of,  33;  wars  of,  with  Eng- 
land, 39  et  seq.,  49;  reform  of  its 
government,  43;  condition  of, 
after  Poitiers,  44;  cession  to  Eng- 
land, 45;  change  in  political  con- 
dition of,  51 ;  new  features  in  gov- 
ernment of,  65;  consolidation  of, 
78;  character  of  feudalism  in,  126, 
966;  royal  revenues  of,  129,  132; 
growth  of  the  royal  power,  165, 
950;  relations  of.  with  Rome,  497, 
499;  Norman  incursions  into, 
920;  taxation  in,  939^  9^;  legis- 
lation in,  976,  954;  judiciary  of, 
978;  distinction  of  races  in,  1055. 

Franc-fief,  116. 

Francis,  St.,  of  Assisi,  459. 

Franciscans,  the,  schism  among,  483. 

Franconia,  extinction  of  the  auchy 
of,  3^. 

Frank-almoi^e,  119,  410. 

Frankfort,  Council  of,  427. 

Frank-pledge,  521,  523,  524. 

Franks,  the,  350,  896;  partition  of 
Roman  lands  by,  931;  the  Salian 
and  Ripuarian,  932;  numbers  of, 

943. 
Fratricelli,  the,  483,  note. 
Fredegonde,  4,  908. 
Frederick   I,   Barbarossa,  32,   194, 

355,  451. 


Frederick  II,  205-207.  210,  357. 

Frederick  III,  367.  405,  496. 

Freedom  of  speech,  in  Parliament, 
651. 

Freemasonry,  804,  note. 

Freemen,  class  of,  120,  968;  Anglo- 
Saxon,  1005,  1013. 

French  language,  the,  change  to, 
from  Latin,  745,  865;  use  of,  in 
England,  879,  880,  1122;  Celtic 
words  in,  937;  where  spoken,  941; 
become  national,  947. 

French  literature,  early,  863,  869. 

Frcrage,  104,  105. 

Froissart,  on  English  affairs,  634, 
note. 

Fueros,  the,  304,  note,  306. 

Furniture,  house,  799. 

Gabrielli  of  Agobbio,  238. 
Gallantry,   a  principle   of  knight- 
hood, 834. 
Gallican  Ctiurch,  the,  liberties  of, 

498. 

Gallows,  distinctions  in  forms  of, 
118,  note. 

Game  laws,  ^39,  766. 

Gaul,  invasion  of,  by  Qovis,  2; 
clergv  of,  3;  conquest  of,  by 
Franks,  81;  expulsion  of  Romans 
from,  895;  partition  of  Roman 
lands  in,  929;  position  of  Roman 
inhabitants,  933;  people  of,  936; 
municipal  institutions  in,  980; 
taxation  in,  982. 

Gavelkind,  law  of,  364,  561. 

General  Privilege,  the,  of  Aragon, 

336,  337.  U!>'     . 

Generals,  274;  first  of,  in  modem 
times,  275. 

Genoa,  war  of,  with  Pisa,  250; 
early  history  of,  251;  decline  of, 
255;  government  of,  255;  colony 
of,  in  the  East,  252;  defeat  by 
Venice,  255;  siege  of,  256;  loss 
of  independence  by,  258;  first 
Doge  of,  257;  its  history,  293, 
779-781. 

Gentleman,  character  of,  846. 

Geoffrey  of  Monmouth,  867,  868. 

Gerbert,  750. 

Germanv,  history  of,  chapter  v,  p. 
350;  founding  of  the  monarchy 
of,  13;  state  of  ancient,  80;  the 
empire,  125;  relations  with  Lom- 
bard cities,  193;  name  of,  227; 
contest  with  the  Holy  See,  353; 
the   crown    made   elective,   354, 
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^58;  imperial  domain  of,  371;  its 
judicial  system,  374;  its  extent 
and  dissolution,  376;  relations 
with  the  papacy,  496;  prosperity 
in»  793;  first  missionaries  to,  909; 
institutions  of,  ga8. 

Gerohus,  theory  of,  453. 

Ghent,  72,  74,  773- 

Ghibelins.  See  Guelfs  and  Ghthe- 
lins. 

Gibbon,  cited,  738,  note,  820,  note, 
et  passim. 

Giovanni  di  Vicenza,  Fra,  220. 

Girard,  no. 

Glass,  early  use  of,  799. 

Gloucester,  the  Duke  of,  63,  628  et 
seq.,  7i«»  724. 

Gnosticism,  Templars  accused  of, 
924-926. 

Godfrey  of  Boulogne,  29. 

Gonfalonier  of  Justice,  the,  236.  See 
Bannerets. 

Gonzaga  family,  the,  225,  248. 

Granada,  conquest  of,  348. 

Granson,  battle  at,  73. 

Gratian,  456. 

Great  Company,  the,  273. 

Greek  Church,  the,  820,  827,  notes. 

Greek  Empire,  the,  7,  9,  note;  prov- 
inces of,  in  Italy,  186,  187;  his- 
tory of,  387  et  seq.;  degeneracy 
of.  391;  revival  of,  395;  conquest 
of,  by  Moguls,  403;  partition  of, 
400,  401;  fall  of,  402,  403,  889;  lit- 
erature in,  890. 

Greek  language,  the,  887. 

Gregory  I,  424. 

Gregory  II,  910. 

Gregory  VII,  27,  442,  448,  449- 

Gregory  IX,  209. 

Gregory  of  Tours,  760,  762,  898, 
903,  1114. 

Grimaldi  family,  the,  256,  258. 

Grimoald,  5. 

Grosstete,  Robert,  Bishop,  467, 
note. 

Guarnieri,  Duke,  273. 

Guelfs  and  Ghibelins,  203,  204,  208, 
218-226,  232,  241,  256,  265,  283, 
285,  293,  294.  355,  357,  481,  872; 
name  of  Guelf  inherited  by  the 
house  of  Brunswick,  356. 

Guesclin,  Bertrand  du,  49,  313. 

Gui  de  Lusignan,  28. 

Guidi,  Counts  of,  248. 

Guienne,  claim  of  England  to,  34; 
insurrection  in.  66. 

Guilds,  in  Lombard  cities,  192;  in 


English  towns,  587;  origin  ol 
communes,  989. 

Gniscard,  Robert  and  Roger,  i97, 
188. 

Guizot,  his  candour,  805,  note,  846, 
note;  quoted,  905  et  passim. 

Gulielmus  Pictaviensis,  cited,  19. 

Gunpowder,  279;  overthrew  the  in- 
stitution of  chivalry,  845. 

Gunther,  883. 

Habeas  corpus,  writ  of,  552. 
Hair,  distinction  of  rank  by,  958. 
Hamburg,  777. 
Hanno,  Archbishop,  353. 
Hanseatic  Union,  the,  370,  777. 
Hapsburg,  house  of,  362,  3<&. 
Hardouin,  Ville,  869. 
Haro  family,  the,  312. 
Hastings,  battle  of,  53a 
Hastings,  minister  to  Edward  IV, 

69. 
Hawkwood,  Sir  John,  274. 

Haxey,  Thomas,  63a 

Hector,  831,  note. 

Henricians,  the,  82JL  note. 

Henry,  Count  of  Champagne,  84a 

Henry  II  of  England,  20,  106,  note, 

472,  1054. 
Henry  HI  of  England,  464*  4lS^  553 

et  seq.,  700*  ^ 

Henry  IV  of  England,  57,  634,  644- 
Henry  V  of  England,  57  et  seq.; 

reputation  of,  646. 
Henry  VI  of  England,  647,  7^5,  7^7- 
Henry  I  of  Germany,  the  Fowler, 

351. 
Henry  II  of  Germany,  185. 

Henry  III  of  Germany,  351,  352, 

Henry  IV  of  Germany,  353,  442, 

443. 
Henry  V  of  Germany,  368,  445. 

Henry  VI  of  Germany,  356. 

Henry  VII  of  Germany,  m6,  364. 

Henry  II  of  Spain,  312,  313. 

Henry  IV  of  Spain,  deposition  of, 

315.     , 
Henry  the  Lion,  356. 

Henry  the  Proud,  354,  355. 

Heptarchy,  the  Saxon,  506,  looa 

Heraclius,  387,  391. 

Heraldry,  symbols  of,   115. 

Hereditary  succession,  87  et  seq.; 
in  feuds,  97;  to  the  throne,  316, 
325,  337;  in  Germany,  351  et  seq., 
354.  357,  358,  949;  of  the  Khalifs. 
392;  in   England,  508,   564,  668, 
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669,  1059;  to  the  imperial  title, 
912,  949. 

Hereford,  the  Duke  of,  632. 

Heresy,  suppression  of,  22,  26,  640, 
641,  819. 

Hereward,  533,  note. 

Heribann,  122. 

Heriot,  102,  529. 

Hermandad,  331. 

Hildebrand,  442. 

Hincmar,  Archbishop,  429,  899; 
quoted,  134. 

History,  philosophy  of,  732. 

Honorius  III,  205,  206. 

Honour,  the  spirit  of,  829. 

Horticulture,  809. 

House  of  Commons.  See  Com- 
mons and  Parliament. 

House  of  Lords.  See  Lords  and 
Parliament 

Hume,  Darid,  his  history,  691,  693, 

695. 
Hundred,    the    division    of,    514; 

court  of,  1012. 
Hungarians,  the,  15. 
Hungary,  history  of,  379;  war  of, 

against  Venice,  254,  255. 
Hunniades,  John,  380,  381. 
Hunting,  765;  by  the  clergy,  766. 
Huscaries,  173. 
Huss,  John,  378,  493,  828. 
Hussites,  war  of  the,  378. 

Iconium,  kingdom  of,  400. 
Ilyan.    See  Julian,  Count. 
Impeachment,  by  Parliament,  624, 

1065. 
Imperial  chamber,  the,  374. 
In&ngthef,  155. 
Ingulras,  cited.  806,  853. 
Innocent  III,  22,  200,  411,  461,  462, 

464,  467,  826. 
Innocent  IV,  209,  467. 
Inquisition,  the,  seed  of,  22. 
Insensati,  the,  908. 
Interest,  787. 

Interregnum,  the  grand,  358. 
Intestates,  estates  of,  410. 
Investitures,  of  laymen,  442. 
Ionian  Islands,  the,  260. 
Ireland,    grant   of,   to    Henry    II, 

451. 
Irene,  the  Empress,  910. 
Imerius,  848. 
Isabel  of  Bavaria,  54. 
Isabella  of  Castile.  315.  347* 
Iscanus.  Joseph.  8B3. 
Isidore,  publication  by,  428. 


Italian  language,  the,  change  to, 
from  Latin,  746,  870. 

Italy,  history  of,  chapter  iii,  p.  181 ; 
governed  by  exarchs.  6;  division 
of,  181,  subjected  to  the  Germanic 
body,  186:  three  great  events  in 
the  history  of,  186;  provinces  of 
the  Greek  Empire  m,  186,  187; 
source  of  its  weakness,  199;  re- 
publics of,  207;  most  honourable 
period  of,  211;  age  of  letters  and 
art  in,  220;  rise  of  large  states, 
221;  princes  in  northern,  22|; 
French  claim  to,  226;  quadruple 
league  of,  291;  contest  of,  with 
Turks,  292;  loss  of  liberty  in, 
297;  first  prince  in,  298;  progress 
of  luxury  in,  790,  792;  cultiva- 
tion of,  808,  809. 

"  Ivanhoe,"  house  of  Cedric  in, 
1 1 19. 

• 

Jaca,  state  of,  304. 

James  I  of  Aragon,  309. 
ane,  princess  of  France,  35,  36,  38; 

her  son,  43. 
Janizaries,  406. 
Jerome  of  Prague,  378. 
Jerusalem,  kingdom  of,  28,  30-32, 

206,  note;  laws  of,  869. 
Jews,  the,  130,  140,  545,  762,  787. 
Joan  of  Arc,  61  et  seq.,  6$,  note, 

927. 
Joanna,  Princess,  315. 
Joanna  I  of  Naples,  2^ 
Joanna  II  of  Naples,  288. 

}ohn  I  of  Aragon,  343. 
ohn  II  of  Aragon,  335. 

John  of  Engknd,  21,  454,  545;  pro- 
ceedings against,  979. 
{ohn  the  Good,  of  France,  40,  43. 
ohn  II  of  Spain,  314. 

John  VIII,  Pope,  434- 

John  XXII,  Pope,  481  ct  seq. 

John  XXIII,  Pope,  488. 

John  Sanspeur  of  Burgundy,  54  et 
seq.;  murder  of,  56. 

Joinville,  Sire  de,  33,  note,  157, 
840. 

Jubilee,  the,  476  and  note. 

Judicial  combat.     See  Trials. 

Julian,  Count,  993;  question  of  his 
existence,  994. 

Jurisdiction,  right  of,  in  France, 
152;  degrees  of,  155;  royal,  159, 
978;  in  Spain,  329;  in  England, 
530;  of  Saxon  kings,  1024,  1027; 
of  the  chancellor,  1094;  separa- 
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tion   of  civil   and   ecclesiastical, 
1050;  of  the  Church,  469. 

{urisfirma,  process  of,  341. 
urisprudence,  in  Gaul,  85;  arising 
from  feudal  tenures,  109;  French, 
161;  Saxon  and  Norman,  561; 
commercial,  783. 
Jury,  trial  by,  518,  1103;  first  form 
of,  1028,  1032,  1042;  link  between 
the  ancient  and  modem  princi- 
ples, 1039. 

{us  protimeseos,  the,  104. 
ustice,  administration  of,  in  Eng- 
land, 514,  559,  579;  sale  of,  546; 
by  the  hundred  court,  1022;  by 
the  king's  court,  1024,  10J5;  by 
county  courts,  1073;  in  France, 
978;  in  Germany,  374;  by  the 
Church,  414. 

Justiciary,  office  of,  ^9,  558,  note, 
ustinian,  code  of,  848,  849,  851. 

Karismians,  the,  401. 

Kings,  law  for,  557;  right  of,  725; 
authority  of,  951 ;  growth  of  pow- 
er of,  in  France,  89;  prerogative 
of,  in  England,  1105;  allegiance 
to,  H07. 

King's  Peace,  the,  1061. 

Knight-errantry,  839. 

Knighthood.    See  Chivalry. 

Knight's  fee,  a,  831. 

Knights,  of  the  Teutonic  order,  31 ; 
of  St.  John,  ^i,  308;  Templars, 
31,  308;  their  fate,  923;  evidences 
against  them,  924-926. 

Koran,  teachings  of  the,  388,  389. 


Labourers,  comparative  wages  of, 

814. 
La  Cerda,  Infants  of,  311,  313,  325. 
Ladislaus    of    Hungary,    380,    381, 

note. 
Ladislaus  of  Naples,  287. 
Laeti,  grants  to  the,  iii. 
Lambertazzi,  Imilda  de',  218. 
Lancaster,  Duke  of,  613  et  seq.,  628 

et  seq. 
Lance,  definition  of  a,  271,  note. 
Lando,  Michel  di,  245.  246. 
Lands,  distinction  in  the  nature  of 

125,    525,  1044;    grants    of.    805 

reclamation   of   waste,   806,   807 

rent  of,  808. 
Land  tenure,  82;  in  England,  525 

et  seq.,  541,  1044;  changes  in,  by 

William  I,  1050. 
Lanfranc,  Bishop,  534,  note. 


Langland,  William,  869. 

Langton,  Stephen,  551. 

Language,  inferences  from,  937. 

Languedoc,  21,  22;  language  and 
poetry  of,  863,  864. 

Lara  family,  the,  311. 

Latin  language,  the,  in  the  prov- 
inces, 738;  changes  in,  739;  quan- 
tity and  accent  in  poetry,  743,  883; 
ceased  to  be  living,  745;  familiar 
use  of,  882;  discovery  of  works 
in,  886;  aggressive,  937. 

Law,  early  codes  of,  no,  in;  earli- 
est local  customary,  304,  note; 
English,  562,  597,  682,  1092,  1097; 
canon,  456;  commercial,  783; 
maritime,  ^3;  sumptuary,  792; 
study  of  civil,  848;  the  Salic, 
Ripuarian,  Visigothic,  and  Bur- 
gundian,  in  France,  932,  933; 
Roman,  in  France,  946,  948;  the 
Theodosian  code,  9&2,  983;  code 
of  Justinian,  848,  849,  851. 

Law  of  defiance,  the,  372. 

Layamon,  work  b^,  8;^. 

League  of  the  Rhme,  the,  370. 

Learning,  in  England,  542;  decline 
of,  746;  influence  of  religion  on, 
751 ;  revival  of,  856,  882,  891 ;  de- 
cline of,  in  the  sixth  century,  11 14. 

Leet,  the,  1022. 

Legates,  papal,  450. 

Legislation,  132;  in  France  and 
England  compared,  139;  by  the 
crown,  140;  in  Spain,  316.  345; 
in  England,  547,  607;  first,  for  the 
sea,  7831  7S4;  by  assembly  in 
France,  956;  sanction  of  the  peo- 
ple to,  977;  under  Norman  kings, 
1047;  participation  in,  by  the  cler- 

^  gy,  416. 

Legislature   of   Charlemag^ne,   the, 

976. 
Legnano,  battle  of,  197,  211,  356. 
Leo  IX,  188,  436. 
Leon,  kingdom  of,  303,  308,  388. 
Liberty,  loss  of,  223;  progress  of, 

in  England,  695,  73a 
Libraries,  884. 

Lidus,  status  of  the,  971,  ion. 
Ligny,  Count  de,  64  and  note. 
Lingard,    Dr.  John,   cited.   996  et 

passim. 
Literature,  ruin  of,  734;  favourable 

conditions  for,  735;   influence  of 

the  Church  on,  736;  preservation 

of,  751;  influence  of,  on  society, 

847. 
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Lodi,  destruction  of,  193. 

Lollards,  the,  827. 

Lombard,  Peter,  853. 

Lombard  League,  the,  ig6,  203. 

Lombards,  the,  6,  7. 

Lombardy,  189,  199,  207;  cause  of 
its  strength,  31 1 ;  cities  of,  222; 
subjugation  of,  194;  money-lend- 
ers of,  788. 

London,  589;  government  of,  1075; 
first  mayor  of,  1077;.  sokes  of, 
1077;  its  population,  1078. 

Longchamp,  William,  550. 

Lords,  House  of,  573,  666-668;  re- 
port of  committee  of,  on  the  dig- 
nity of  a  peer,  1047,  1049,  1051, 
1055,  1065,  1072,  1080,  1082,  1086. 

Loria,  Roger  di,  284. 

Lothaire  I,  12,  13. 

Lothaire  the  Saxon,  Emperor,  354. 

Lothaire  of  Lorraine,  divorce  of, 
430. 

Louis  I,  the  Debonair,  11,  419,  429. 

Louis  the  Germanic,  12,  13. 

Louis  VI  of  France,  19,  20. 

Louis  VII  of  France,  ao,  21. 

Louis  VIII  of  France,  21,  23. 

Louis  IX,  Saint,  of  France,  23,  24, 
32;  "  Establishments "  of,  140, 
141,  157,  818;  publishes  the  Prag- 
matic Sanction,  465. 

Louis  XI  of  France,  66  et  seq.,  71, 

74,  75»  349,  385,  497;  encourage- 
ment of  the  middle  class  by,  992. 

Louis  of  Bavaria,  Emperor,  481, 
482. 

Louis  of  Hungary,  38a 

Loyalty,  179,  837- 

Lubec,  776. 

Luna,  Alvaro  de,  314. 

Lupus,  Abbot  of  Ferri^res,  11 14. 

Luxembourg,  house  of,  364,  378. 

Luxembourg,  John  of,  64. 

Luxury,  progress  of,  790;  laws  to 
restrain,  792;  compared  with  for- 
mer simplicity,  813. 

Lyons,  35;  Council  of,  210. 

Magna  Charta,  550,  695,  699,  1071. 
Mafi^a  Charta  of  Aragon,  337. 
Magnates,  use  of  the  word,  1070. 
Magnetic  needle,  the,  discovery  of, 

782;   use  of,   in  navigation,  783, 

note. 
Maitland,  Dr.,  on  the  dark  ages, 

1 1 16. 
Malamocco,  259. 
Mandeville,  Sir  John,  881. 


Manfred,  Emperor,  210,  221. 

Manicheism,  819-824. 

Manifestation,  process  of,  341. 

Mans,  kingdom  of,  3,  note. 

Manufactures,  768,  772. 

Manumission,  123. 

Mapes,  Walter,  iiii;  quoted,  437, 
note. 

Marcus  Aurelius,  time  of,  734. 

Margaret  of  Anjou,  648,  715,  724, 
726. 

Marozia,  184. 

Marriages,  of  wards,  107;  unequal, 
116;  of  clergy,  435;  canonical  im- 
pediments to,  460;  of  vassals,  541, 

545,551;  of  serfs,  976. 
Marshals,  jurisdiction  of,  689. 
Martin  V,  Pope,  49i- 
Mary  of  Burgundy,  73. 
Masdeu,  quoted,  094. 
Mathematics,  study  of,  862. 
Matilda,  Countess,  gift  of,  to  the 

popes,  aoi. 
Maximiliam  I  of  Germany,  372,  374, 

376,386. 
Maximilian,  King  of  the  Romans, 

77- 
Mayors  of  the  palace,  5,  89,  903. 
Mecca,  capture  of,  388. 
Medici  family,  the,  243,  294. 
Meloria,  battle  of,  250,  251. 
Mendicant   orders,    institution    of, 

458. 
Mentz,  Diet  of,  496. 
Mercenary  troops,  173,  540;  pay  of, 

175. 

Merchants,  standing  of,  775;  wealth 
of,  777,  786. 

Mercia,  1002. 

Merovingian  period,  the,  5,  6,  897; 
division  of,  907. 

Mesnedaries,  336. 

Middle  ages,  the,  limits  of,  733; 
society  and  literature  in,  733  et 
seq. 

Milan,  189,  190,  192,  194;  subjuga- 
tion of.  195;  rebuilt,  197,  207.  208, 
212,  216,  223-22^,  247;  loss  of  pos- 
sessions by,  26B;  recovery,  269; 
Sforza  family  in,  282,  293. 

Military  orders,  the,  307,  340. 

Milner,  Dr..  821,  note;  his  "His- 
tory of  Winchester,"  996. 

Milton,  John,  quoted,  1120. 

Ministerials,  109. 

Miracles,  mediaeval,  757. 

Missi  Regii,  153. 

Mocenigo,  the  Doge,  268,  269. 
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Moguls,  eruption  of  the,  401,  403. 

Mohacz,  battle  of,  379. 

Mohammed  II,  381,  404,  406. 

Mohammedanism,  rise  of,  587.  See 
Saracens. 

Monasteries,  spoliation  of,  17;  ex- 
empted from  authority  of  bishops, 
429,  760;  land  grants  to,  805. 

Money,  right  to  coin,  in  France, 
126;  in  England,  12S;  depreciation 
of,  in  France,  130;  debased.  147; 
scarcity  of,  770,  775;  relative  val- 
ues of,  810;  table  of,  813. 

Money-dealers,  787,  788. 

Monk  of  Silos,  the,  993,  994. 

Monteil,  M.,  quoted,  go/. 

Montfort,  Simon  de,  23. 

Moors,  the,  in  Spain,  303,  308,  309, 
348;  cause  of  their  invitation  into 
Spain,  993. 

Moralities,  influence  of,  712. 

Morals,  state  of,  764;  improvement 
of,  816. 

Morat,  battle  at,  73. 

Morgarten,  battle  of,  383. 

Muhldorf,  battle  of,  4&. 

Municipalities.     See  Cities. 

Muratori,  181,  note;  quoted, passim. 

Murcia,  kingdom  of,  309. 

Murder,  punishment  for,  84;  by 
sovereigns,  330;  compensation 
for.    See  Weregild. 

Naples,  186,  188,  221,  282;  succes- 
sion to  the  throne  of,  284,  298; 
struggle  for  the  crown  of,  555: 

Naples  and  Sicily,  kingdom  of, 
205. 

Navarette,  battle  of,  3x3. 

Navarre,  35,  36,  304. 

Neri,  the,  219. 

Neuss,  siege  of,  72. 

Neustria,  5,  note,  906,  907. 

New  Forest,  devastation  of,  539. 

Nicephorus  Phocas,  397. 

Nicopolis,  battle  of,  402. 

Nivernois,  Duke  de,  memoir  by, 
3,  note. 

Nobility,  origin  of,  90,  114  et  seq.; 
first  French  king  to  grant,  117; 
in  Venice,  262,  264;  in  Spain,  335; 
in  Germany,  360,  37t>-372;  in 
Switzerland,  382.  384:  in  England, 
509,  574,  1005;  the  inferior.  843; 
among  the  Franks,  9.S7:  in  the 
Roman  provinces,  983.  984;  the 
theory  as  to,  in  England  and 
France,  90,  1054;  foundation  of. 


in  feudal  and  later  times,  1090; 

among  Danes,  10091 
"  Noble  Loigon,  La,"  quoted,  833, 

824. 
Nominalists,  860. 
Norfolk,  Duke  of,  632. 
Norman  conquest,  the,  530;  effect 

of,    on    the    English    language, 

879. 
Normandy,    cession    of,    17,    921; 

Dukes  of,  20;  pilgrims  from,  187. 
Normans,  the,  16,  17,  10^4. 
Northumbrian  kings,  the,  1002. 

Oaths,  dispensations  from,  463. 
Obertus,  no. 
Ockham,  483,  859,  note. 
Ockley,  his  history,  391,  note. 
Odo,  Archbishop,  421,  996. 
OfEa,  King,  1002. 
Oleron,  laws  of,  784. 
Ommiades,  the,  392,  393. 
Ordeal,  trial  by,  561,  753,  754,  IQ31. 
"  Order  of  Chivalry,  The."  poem, 

839. 

Ordinances,  as  distinguished  from 
laws,  609. 

Ordinances  of  Wisbuy,  the,  784. 

Orleans,  contest  of,  wUh  Burgundy, 
57  et  seq. ;  siege  of,  61. 

Orleans,  the  Duke  of,  54. 

Orleans,  house  of,  its  clainr  to 
Italy,  2261 

Ostrogoths,  the,  i;  end  of  domin- 
ion of,  6. 

Otho  I,  the  Great,  183,  351. 

Otho  III,  184. 

Otho  IV,  357. 

Ottocar  of  Bohemia,  362. 

Outfangthef,  155. 

Oxford,  provisions  of,  556. 

Oxford,  University  of,  9S3,  855. 

Palgrave,  Sir  Francis,  1005;  quoted, 
1021,  1032,  1083. 

Papacy,  the,  power  of,  chapter  vii, 
p.  407,  184;  struggle  of,  with  die 
empire,  186,  353;  claim  to  south- 
em  provinces,  188;  temporal 
power  of,  7,  200,  20^.  227;  act  of 
usurpation  by,  210;  war  with 
Florence,  243;  origin  of,  422; 
election  of  bishops  of  Rome,  440; 
noonday  qf  its  dominion,  456; 
temporal  authority  of,  478,  485. 
501 :  begrinning  of  its  decline,  4^; 
removal  of  its  seat  to  Avignon, 
480,  486;  right  of,  to  confirm  elec- 
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tions,  482;  contest  of  election, 
486;  question  of  absolutism'  in, 
488;  resistance  of  England  to, 
494;  claim  of,  to  dispose  of  the 
empire^  pio  et  seq. ;  party  of  the; 
See  Gueffs. 

Paper,  invention  of,  883. 

Papyrus,  749,  note. 

Paris,  insurrection  in,  53;  massacre 
at,  56;  mad^  seat  of  Parliament, 
x6o;  municipality  of,  how  dcrvrf- 
oped,  990;  population  of.  i()79. 

Pans,  University  of,  852,  855. 

Parliament  of  England,  the,  consti*- 
tution  of,  573;  division  of,  into 
two  Houses,  599;  powers  of,  610, 
646;  privilege  of,  649;  members 
of,  659,  1065,  1080;  franchise  for 
borough  representation  in,  icm, 
1082;  right  of  summons  to,  1087; 
under  Norman  kings,  1047;  wages 
of  knights  and  burgesses,  66a 

Parliaments,  in  France,  138;  of 
Paris,  160,  162,  500. 

Pastoureaux,  755. 

Paterins,  821. 

Patrician,  title  of,  9. 

Paulicians,  the,  820. 

Pavia,  burned,  iSfe. 

Peacock,  the,  honukge  to,  at  festi- 
vals, 841. 

Peasantry,  the  English,  510,  511, 
705;  insurrections  of,  711,  713. 

Pecock,  Bishop,  827,  note. 

Peers,  in  France,  161;  creation  of, 
668,  672;' what  constitutes,.  1087, 
1088,  1092.    See  Lords. 

Pembroke,  Earl  of,  551,  699. 

Penance,  763. 

Pepin  Heristal,  5,  908L 

Pepin  the  Short,  6. 

Pcrjary,  prevalence  of,  765. 

Ferrers,  Alice,  613,  616. 

Persecutions,  762. 

Persia,  conquest  of,  391, 

Pestilence,  the  greatest  recorded, 
44. 

Pet«r,  St.,  claim  for,  to  lands,  448, 
449,  451 ;  chair  of,  999. 

Peter  IV  of  Aragon,  343. 

Peter  the  Cruel,  312. 

Peter  the  Hermit,  27. 

P^jtrarch,  875,  88!5.  888:  identity  of 
Laura.  1120;  quot^,  1121. 

Petronilla,  Queen,  332,  345,  note. 

Pfahlburger,  370. 

Pheasant,  the,  at  knightly  festivals, 
841. 


Philip   AttguslHSi   JOt  3flf   M    1% 

454- 
Philip  the  Fair,  33,  S42(  47y. 

Philip  the  Good,  70. 

PhiKp  the  Long,  35,  36. 

Philip  of  Vak>ia^  3%  4^ 


879; 


Philosophy,  study  at, 
Picard^,  821. 
Picdnino,  Nicholas. 
Piers     Pl0¥Fman'9     vwioii, 

quoted,  759. 
Pilgrimages,  763. 
Piracy,  507,  785- 
Pisa,  Council  of,  488;  htitiory  d, 

249  et  seq.,  780. 
Pisaiw,  Vlttor,  253,  254. 
Pius  n,  406^  note,  497. 
Podesti,  office  of,  195,  J14,  229,  233, 

256. 
Podiebrad,  George,  37Q. 
Poetry,    sudden    rise    of,    863;    of 

Provence,    863;    of    Lannpedoc, 

864;  of  Normandy,  867;  of  France, 

868;  of  Spain,  870;  of  Italy,  870; 

of  England,  ^;  popular,  iiii. 
Poggio  Bracciolini.  885. 
Poitiers,  victory  01  Qovis  near,  3; 

battle  of,  43,  43* 
Polemics,  influence  of,  736. 
Police  service,  818,  819. 
Poll-tax,  the,  618,  713. 
Polygamy,  in  Charlemagne's  tine, 

460. 
Popes.    See  Papacy. 
Porcaro,  Stephen,  231. 
Prxmunire;  statute  of,  404,  49S- 
Pragmatic    Sanction,    the,    of    St 

Louis,  465;  of  Bourges,  497. 
Prague,  University  of,  363,  378,  855. 
Prerogative,  the  king's,  687. 
Prices,  8ia 
Primogeniture,    law    of,    104,    3I63, 

364. 
Princes  in  the  Tower,  the,  729,  730. 
Principalities,  Gennan,  ^3. 
Printing,  invention  of,  89a. 
Prior,  oflice  of,  233. 
Private  Wars.    See  Fetsds  and  War, 

private. 
Privilege  of  Union,  the,  338. 
Procida,  John  of,  289. 
Procopius,  cited,  895,  901. 
Provence,    14,   note;    acquired   by 

France,  78;  poetry  of,  863,  864, 

900. 
Provisors,  statvte  of,  485,  494. 
Pselltts,  Michael,  890,  note. 
Purveyance,  667. 
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Quadrivium,  the,  85a. 

Rachimburgii,  the,  153. 

Ragusa,  259. 

Rank,  distinctions  oL  See  Ceorls, 
Freemen,  Nobility,  Villeins. 

Ravenna,  exarchate  of,  7. 

Raymond  VI  of  Toulouse,  23. 

RealisU,  860. 

"  Recopilaci6n/'  the,  322. 

Regency,  715.  ^ 

Regnier  of  Anjou^  289,  299,  33s 

Regnomeris,  3,  note. 

Refics,  reverence  for,  75. 

Reliefs,  102,  105,  529. 

Representative  government,  578. 

Reprisal,  law  oC  785. 

Republics  compared  with  mon- 
archies, 247. 

Retrait  lignager,  104. 

Rhine,  project  for  uniting  the  Dan- 
ube with  the,  10. 

Richard  I  of  England,  20,  32,  452, 
83I1  note,  867. 

Richard  II  of  England,  so,  615  et 
seq.,  717;  character  of,  621;  de- 
position of,  633. 

Richard  III  of  England,  729. 

Richard,  Emperor-elect  of  Ger- 
many, 358. 

Ricoshombres,  3^5. 

Rienzi,  Nicola  di,  230. 

Ripuary  law,  the,  83,  933. 

Rivoalto,  259. 

Robbery,  273,  702,  769,  818. 

Robert  of  Ajojou,  King  of  Naples, 
225,  226,  256. 

Robert  of  France,  excommunica- 
tion of,  4^. 

Roderic  of  Spain,  993. 

Rodolph  of  Hapsburg,226,  227,  360* 
362. 

Rodolph  of  Swabia,  353. 

Rollo,  17. 

"  Roman  de  la  Rose,  The,"  868. 

Roman  Empire,  the,  fall  of,  i;  par- 
tition of  lands  in,  81,  929;  litera- 
ture of,  734. 

Romance  language,  the,  862. 

Romano,  Eccelin  da,  208,  221,  223. 

Romans,  status  of,  in  provinces, 
under  the  Franks,  83,  930. 

Rome,  obscure  period  in  the  his- 
tory of,  183;  rebellion  in,  184; 
sovereignty  of  the  popes  over, 
202,  2^;  weak  government  in, 
229:  private  feuds,  230;  under  Ri- 
enzi, 230;  under  the  bannerets. 


231;  relations  with  the  Church, 
231 ;  under  signiors,  231 ;  claim  of 
its  bishops  to  supremacy,  998. 

Ronca^ia,  Diet  of,  195. 

Roscelm,  857,  859. 

Rousillon,  province  of,  349. 

Safeguard,  the  personal,  964. 

St  Albans,  592;  battle  of,  722,  note. 

St  George,  company  of,  276. 

St  Marc,  182,  note. 

St  Palaye,  memoirs  of,  846^  847, 
notes. 

St  Pol,  constable  of,  69. 

Saints,  golden  age  of,  901;  imagi- 
nary, 757;  worship  of,  757,  758. 

SaUdin,  31,  839. 

Salerno,  18S,  188. 

Salian  Franks,  the,  2. 

Salic  estates,  82. 

Salic  law,  the,  36  et  seq.,  332,  565, 
932,  933. 

Salutato,  Colluccio,  885. 

Sancho  IV,  31  ij  312,  325. 

Sanctuary,  privilege  of,  76a 

Sanseverini,  the,  287. 

Santiago,  order  of,  308. 

Sanuto,  quoted,  268. 

Saracens,  the,  6,  15;  treatment  of 
pilgrims  by,  26;  weapons  of,  30; 
m  conflict  with  Normans,  187; 
in  Spain,  302,  305;  empire  of  the, 

^378. 

Sara^ossa,  305. 

Sardinia,  249,  251,  332. 

Savigny,  cited,  945. 

Saxons,  conquest  of,  bv  Charle- 
magne, 8;  butchery  of,  10;  war 
of,  against  the  empire,  353;  cause 
of  wars  of,  909. 

Saxony,  house  of,  351,  354. 

Scala,  house  of,  224^26^  248,  267. 

Scali,  Giorgio,  246. 

Scanderbeg,  406. 

Scandinavia,  507. 

Schismatics,  827.    See  Heresy. 

Scholasticism,  857;  recent  study  of, 
859;  a  cause  of  scepticism,  86a 

Schoolmen,  the,  858. 

Schools,  public,  in  France,  851. 

Scots,  auxiliaries  of  France,  6a 

Scotus,  John,  750,  860,  note. 

Seljukians,  the,  398,  40a 

Sempach,  battle  of,  335. 

Senate,  the,  in  GauJ,  903.  984. 

Senator,  use  of  the  word,  gS3,  984. 

Senator  of  Rome,  the,  229. 

Septimania,  3,  6. 


INDEX 


1139 


Serfs,  122.     See  Slavery  and  Vil- 
leins. 
Servitude,  120. 
Seville,  509. 

Sforza,  Attendolo,  281,  288-290,  292. 
Sforza,  Ludovico,  293,  300. 
Sheriffs,  power  of,  65$. 
Sicilian  Vespers,  the,  283. 
Sicilies,  the  two,  269,  note. 
Sicily,  187,  188,  200,  205,  283,  268. 
Siena,  809. 
Siete  Partidas,  code  of  the,  310,  311, 

317,  325. 

Sigismund,  Emperor,  37^380,  493. 

Silk,  manufacture  of,  782. 

Silvester  II,  Pope,  750. 

Simony,  438. 

Sismondi,  182,  note;  quoted,  896, 
902,  904,  914.' 

Sithcundmen,  528,  1007. 

Sixhoendmen,  1008. 

Slavery,  under  the  feudal  system, 
121 ;  the  poor  sold  into,  by  them- 
selves, 971 ;  passage  of  cultivators 
into,  972;  theory  as  to  decline  of, 

973. 
Slaves,  traffic  in,  770. 
Slavonians,  the,  8,  9,  15. 
Socage,  512,  568,  570,  1013,  1014. 
Society  m  Europe,  chapter  ix,  p. 

732- 
Socmen.    See  Socage. 

Soissons,  battle  of,  2;  vase  of,  88, 

950. 

Sokes  of  London,  the,  1077. 

Soldiery,  of  Italian  states,  270;  mer- 
cenary.    See  Mercenary  Troops. 

Soprarbe,  country  of,  304. 

Sorel,  Agnes,  62,  note. 

Southampton,  Norman  houses  at, 
1 1 18. 

Southey,  Robert,  quoted,  993;  his 
"  Joan  of  Arc,"  927. 

Sovereigns,  election  of,  in  France, 
136. 

Spain,  history  of,  chapter  iv,  p.  302; 
chartered  towns  of,  300;  the 
Moors  in,  391,  993;  relations  of, 
with  Rome,  496. 

Spanish  language,  the,  870. 

Spanish  March,  the,  CL 

Spinola  family,  the,  256-258. 

Squires,  118. 

Star  Chamber,  Court  of,  1104. 

States- General  of  France,  first  as- 
sembly of,  142,  478;  weakness  of, 
149. 

Stephen  of  England,  reign  of,  545* 


Strozzi,  Tomaso,  246. 

Subinfeudation,  103. 

Subpcena,  writ  of,  invented,  1096. 

Suevi,  the,  i. 

Suffolk,  Uie  Duke  of,  impeachment 

of.  6481 
Suffolk,  Michael  de  la  Pole,  Earl 

of,  622,  626. 
Suffrage,  popular,  136;  in  England, 

581  et  seq.,  661;  mistaken  theoiy 

concerning,  1015. 
Superstitions,  752. 
Surnames,  adoption  of,  115. 
Swabia,  house  of,  209;  its  extinc- 
tion, 222;  that  of  the  duchy,  360. 
Swiss,    victory   of   the,    73;    their 

bravery,  385. 
Switzerland,  history  of,  381 ;  ancient 

cantons  of,  383;  liberty  of,  384. 
Syagrius,  2. 

Tabor,  Mount,  378. 

Taborites,  the,  379,  828. 

Tacitus,  accuracy  of,  928. 

Taillefer,  866. 

Tallage.    See  Taxation. 

Tarento,  principality  of,  287. 

Tartar.    See  Turks  and  Moguls. 

Taxation,  51,  52;  the  taille,  tallage, 
66,  547,  603;  beginnings  of,  106, 
129,  132,  142,  144,  148;  in  Italian 
states,  272;  in  Spain,  320;  of  cler- 
gy, 466, 477;  annates,  ^;  in  Eng- 
land, 547,  552,  554,  586,  603,  636, 
729,  1081 ;  in  Gaul,  939,  954,  982. 

Tenth  century,  the,  11 15. 

Terence,  metre  of,  740. 

Testry,  battle  of,  QOS-^cS. 

Teutonic  order,  the,  31. 

Thanes,  510,  511,  527,  1008;  in  the 
witenagemot,  1018. 

Theodebert,  90a 

Theodora,  184. 

Theodoric,  737. 

Theodosian  code,  the,  848,  840. 

Thierry,  M.,  4,  915;  theory  of,  1054. 

Thomas  Aquinas,  St.    See  Aquinas. 

Thorp,  Thomas,  649. 

Throne,  succession  to,  after  a  de- 
position, 6^5;  hereditary  right  to. 
See  Hereditary  Succession. 

Timur  the  Tartar.  403. 

Tithes,  410;  the  Saladin,  467;  sup- 
posed first  g^nt  of,  996. 

Tithing,  responsibility  of  the,  524. 

Tithing-men,  516. 

Toft,  a,  768,  note. 

Togrol  Bek,  397. 
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Toledo,  loss  of,  by  the  Moors,  505. 

Tonsure,  the,  469. 

Toro,  battle  oi,  316. 

Torre,  house  of,  224. 

Torture,  judicial,  694. 

Toulouse,  fall  of  the  house  of,23»33. 

Toulouse,  floral  games  of,  864. 

Tournaments,  841,  842. 

Tours,  battle  of,  6. 

Transoxiana,  403. 

Transubstantiation,  doctrine  of^BSQ. 

Trastamare,  house  of,  313,  313. 

Treason,  trials  lor,  694. 

Treviso,  267. 

Trials,  by  combat,  154*  156,  158, 160, 

753,  1029,  1031;  by  ordeal,  753. 

103 1 ;  by  jury,  see  Jury;  in  civil 

and  in  criminal  cases,  xaiB. 
Tribunes,  last  of  the  Roman,  230; 

in  Venice,  261. 
Tributary,    status   of   the    Roman, 

971,  974. 
Trivium,  the,  852. 
Trochaic  verse,  744. 
Troubadours,  the,  863;  their  poetry, 

864. 
Trouvcurs,  the,  868. 
Troycs,  Treaty  of,  59. 
Turin,  Treaty  of,  255. 
Turks,  the,  3^,  394,  397;  converted 

to  Islam,  397,  401,  405. 
Tuscan  league,  the,  202. 
Tuscany,  government  of,  232. 
Twelfhvndman,  the,  1008. 
Tyler,  Wat,  rebellion  of,  711,  713. 
Tyrants,  in  Italy,  247. 

Uberti,  Farinata  degli,  218. 

Ugolino,  Count,  250. 

Uladislaus,  of  Poland,  380. 

Universities,  848;  golden  age  of, 
855;  special  excellences  found  in 
each,  856;  privileges  of  members, 
856. 

Urban  II,  27. 

Urban  VI,  election  of,  486. 

Urgel,  Count  of,  333. 

Usury,  786-789. 

Uzzano  family,  the,  293,  295. 

Vacarius,  Stephen,  850,  854. 
Valencia,  kingdom  of,  309,  346. 
Vandals,  the,  i,  376. 
Varangians,  the,  535. 
Varna,  battle  of.    See  Wama. 
Vase  of  Soissons,  the,  88,  950. 
Vassals,  duties  of,  09;  dependence 
of,  542;  aids  due  from,  546. 


Vaudois,  the.    See  Waldenses. 

Vavassors,  118. 

Vcnedic,  the,  J76. 

Venice,  early  history  of,  258;  gov- 
ernment of,  260;  war  with  Genoa, 
252  et  seq.;  acquisitions  of  terri- 
tory, 267,  260;  overthrow  of,  267; 
wealth  of,  268,  269,  note,  770,  780, 
761. 

Verdun,  Treaty  of,  13,  350,  note. 

Verme,  Tacopo  del,  276. 

Vtana,  Prince  of,  335. 

Vicenza,  ceded  to  Venice,  268. 

Villeins,  status  of,  122,  706,  974; 
marriage  of,  976,  loii,  1013;  re- 
gardant and  in  gross,  1109. 

Virgin,  stories  of  the,  758. 

Visconti  kmily,  the,  224,  225,  247, 
258,  267-269,  481;  Gian  Galeazzo, 
225,  226,  2^  267. 

Visigoths,  the,  i,  3,  302. 

Voltaire,  133,  note. 

Volterra,  809. 

Von  Hammer,  M.,  quoted,  924,  925. 

Wace,  866,  973- 

Wages,  comparative  value  of,  814. 

Waldenses,  the,  822. 

Wapentakes,  515- 

War,  engines  and  weapons  of,  213, 
278;  changes  in  methods  of,  270, 
272;  naval,  785;  ameliorations  of, 
837;  private,  128,  372,  $22,  568, 
701,  785,  818;  lawfulness  of  pri- 
vate, 1061. 

War  of  the  PubUc  Weal,  the.  66,  67. 

Wardship,  106,  541,  545.  55i. 

Wama,  battle  of,  380. 

Wars  of  the  Roses,  the,  724,  778. 

Welf  family,  the,  355.  See  also 
Gruelf. 

Wenceslaus  of  Germany,  366. 

Weregild,  the,  84,  X29»  510.  522,  533. 
fiole,  587.  note,  957,  958,  1008, 
loio,  1 108. 

Western  EnM>ire,  the,  limits  of,  9; 
partition  of,  13,  14. 

Wjiite  Caps,  brethren  of  the,  755* 

White  Company,  the,  274. 

Wibelua«[,  town  of,  355- 

Wicliff,  John,  495,  712,  note,  881; 
followers  of,  827. 

Wilfrid,  Bishop,  426. 

William  of  Tyre,  quoted,  cited,  29, 
note,  30. 

William  the  Conqueror,  532,  539  et 
seq.;  laws  of, 865;  charter  of.  105 1. 

Winchester,  population  of,  i079- 


